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The  prisoner  was  indicted  for  embezzling  moneys  received  by  him  by 
virtue  of  his  employment  as  clerk  to  North  and  others  his  masters.  It 
is  for  the  jury  to  say  if  the  relation  of  master  and  clerk  existed  between 
tfie  prosecutor  and  prisoner, 

THE  prisoner  was  indicted  for  embezzling  tne  sums  of  43/.  I*., 
110/.  lis.,  and  79/.  6s,  lOrf.,  received  by  him  by  virtue  of 
his  employment  as  clerk  to  North,  Graham,  and  others. 

Giffard  and  Poland  for  the  prosecution. 

Ballantine  (Serjt.)  and  Metcalfe  for  the  prisoner. 

The  prosecutors  are.  wholesale  grocers,  and  the  prisoner  was  em- 
ployed by  them  under  an  agreement  in  these  words : 
*'  Messrs.  North,  Simpson,  and  Graham. 

*^  Gentlemen, — I  undertake  to  do  business  with  you  in  Bir- 
mini^ham  and  other  towns,  for  a  commission,  of  half  per  cent,  on  the 
amount  of  invoices,  and  if  at  any  time  I  make  a  bad  debt,  I  agree 
that  the  commission  on  this  account  for  twelve  months  back,  or 
from  the  time  of  dealing,  if  for  a  short  period,  shall  be  deducted 

(o)  Reported  by  Robebt  Orridgb,  Esq.,  Barristcr-at-l,aw, 
VOL.  IX.  B 
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from  my  first  settlement  afterwards ;  commission  to  cover  all  ex- 
penses. 

«  23rd  February,  1846."  ^«  Edward  Chateb.'* 

Alexander  Graham,  one  of  the  firm,  being  examined,  produced 
Embezzlmetu  *^®  above  agreement  and  said,  "  the  prisoner  sent  up  every  week  a 
list  of  the  receipts  made  up  to  the  Friday,  that  he  was  in  the  habit 
of  describing  him  as  agent,  and  sometimes  as  traveller,  as  appeared 
by  letters  (produced).  The  course  of  business  was,  that  the 
prisoner  was  paid  a  commission  on  the  orders  taken  by  him,  a  bill 
was  sent  to  the  customer  with  the  goods,  and  when  due,  the  name 
of  customer  and  amount  was  sent  to  the  agent  at  Birmingham 
(prisoner).  Nothing  was  paid  him  as  commission  on  the  amounts 
collected.  Lists  of  accounts  for  collection  were  sent  him,  inde- 
pendent of  those  due  for  the  orders  he  had  obtained,  and  he  re- 
ceived no  commission  for  that  work;  it  was  not  optional  with 
him ;  he  was  bound  under  the  agreement  to  collect  what  we  asked 
him ;  all  our  debts  within  his  district,  that  was  the  nature  of  his 
business.  I  consider  the  nature  of  the  business  of  a  person  em- 
ployed by  us,  as  an  agent  in  the  country,  is  to  collect  all  our  debts, 
and  to  get  what  orders  he  pleases,  and  on  those  orders  receive  a 
commission." 

Ballantine  (Serjt.)  (To  the  Court). — This  evidence  does  not 
establish  the  relation  of  master  and  servant.  The  prisoner  was  an 
agent,  and,  although  it  may  be  a  difficult  matter  sometimes  to  dis- 
tinguish the  relationship,  there  is  in  reality  a  wide  diflference. 
This  evidence  clearlv  shows  the  relation  of  principal  and  agent. 
The  manner  in  which,  and  the  place  when,  he  was  to  perform  his 
business,  was  left  to  his  own  discretion.  He  is  in  exactly  the  same 
position  as  an  agent  to  an  insurance  company.  No  doubt  a  person 
might  be  a  servant,  and  authorised  to  exercise  a  discretion  in  cer- 
tain matters,  but  here  discretion  is  not  liable  to  be  interfered  with 
authoritatively  by  the  employers,  it  is  absolute.  In  Reg.  v.  TitCy 
(Cox  Crim.  Cas.  458),  the  prisoner  was  a  commercial  traveller, 
under  the  control  of  his  employers,  and  bound  to  go  here  and 
there,  and  do  this  %Dd  that,  according  to  orders. 

Metcalfe {yniki  Ballantine^  Serjt.). — The  prisoner  here  works  un- 
der an  agreement,  which  agreement  simply  amounts  to  an  under- 
taking to  do  business  on  commission,  the  prisoner  being  liable  for 
bad  debts. 

Giffard  {Poland  with  him)  for  the  prosecution. — If  the  agree- 
ment be  clear  and  definite,  of  course  it  must  be  binding ;  but  if  it 
be  ambiguous  in  its  terms,  as  this  agreement  is,  you  must  ascer- 
tain from  the  facts  of  the  case  the  relation  that  exists.  Here  it  has 
been  shown  that  the  prisoner  travels,  collects  money,  and  transmits 
it  to  his  employers.  I  do  not  see  how  this  is  to  be  distinguished 
from  the  case  of  a  commercial  traveller.  Making  him  liable  for 
bad  debts  does  not  show  he  is  not  a  servant. 

The  Common  Serjeant. — I  must  be  satisfied  that  there  was 
something  between  the  parties  which  invested  the  one  with  the 
character  of  master,  and  imposed  upon  the  other  the  duties  of  a 
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aerrant.     Explain  what  obligation  was  imposed  upon  the  prisoner       ^'"** 
is  the  capacity  of  servant  Chatbr. 

Giffard. — He  was   employed   to   collect  moneys    due    upon       

aocoonts,  with  which  he  had  no  connection,  and  upon  which  he        ^^* 
received  no  commission;  that  was  by  virtue  of  his  general  engage-  Embezzlement. 
Bient. 

The  Common  Serjeant.— You  say  that  the  services  rendered 
by  him  may  be  used  for  the  purpose  of  interpreting  the  agreement, 
and  seek  to  show  that  some  other  relation^  existed  between  the 
parties  than  appears  upon  the  agreement. 

Poland  followed  on  the  same  side. 

BaUanline  (Serjt.)  in  reply  said,  "Any  work  extra  the  agreement 
was  Tolnntary,  and  not  by  virtue  of  his  employment." 

The  Common  Serjeant  having  consulted  Mr.  Justice  Willes, 
said,  ^'  His  Lordship  agrees  with  me  in  thinking  the  case  should 
go  to  the  jury,  and  it  is  for  them  to  decide  whether,  upon  the  facts 
g^ven  in  evidence,  the  prisoner  was  acting  in  the  capacity  of  clerk 
or  servant  to  the  prosecutor,  or  merely  as  their  agent.'* 

Not  guilty. 

Other  indictments  against  the  prisoner  were  not  proceeded 
witib. 

See  also  Reg,  y,  May^  S  Cox,  Crim.  Cab.  p.  421. 
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CENTRAL  CRIMINAL  COURT, 

Auffust  2Srd,  186K 

(Before  Mr.  Justice  Blackbubn.) 

Reg.  v.  de  ViDiL.(a) 

Deposition  of  witness  too  ill  to  travel — Deposition  taken  before 
county  magistrates  in  Middlesex — Prisoner  committed  hy  p 
magistrate  at  Bow-street, 

A  deposition  taken  by  virtue  of  II  cj*  12  Vict,  c,  42,  s.  17,  may  be  : 
in  evidence  against  the  prisoner,  although  taken  before  two  magistt 
who  acted  only  upon  that  occasion,  and  the  prisoner  teas  aflervh 
committed  for  trial  by  another  magistrate, 

THE  prisoner  was  indicted   for  unla^vfully,  maliciously, 
feloniously  cutting   and  wounding  Alfred  John  de  V 
with  intent  to  murder  him.     There  were  other  counts  in  the 
dictment. 

Clerk  and  Beasley  for  tlie  prosecution. 

Ballantine  {Ser}t.)( Sleigh  RndOrridge  with  him)  for  the  priso 

A  witness  for  the  prosecution  named  Rivers,  being  proved  U 
too  ill  to  travel,  it  was  proposed  to  read  his  deposition. 

William  Dyott  Burnaby  beino;  examined,  said,  I  am  chief  c 
at  Bow-street.  On  the  1 6th  July  I  went  downtoTwickenhan 
consequence  of  the  illness  of  the  witness  Rivers.  The  pri8< 
was  then  in  custody.  The  charge  against  him  was  for  unlawfi 
maliciously,  and  feloniously  cuttitg  and  wounding  one  Al 
John  de  Vidil,  with  intent  to  murder  him. 

Ballantine  (Scrjt.).— Was  thecharg3  made  before  the  magist 
at  Bow-street  ? 

Witness. — It  was,  and  in  consequence  of  the  illness  of  the 
ness  Rivers,  the  prisoner  was  taken  down  to  Twickenham,  and 
deposition  was  talcen  before  two  of  the  <  ounty  magistrates,  in 
presence  and  hearing  of  the  prisoner,  and  signed  by  them.  S 
sequently,  upon  a  further  investigation  at  Bow-street,  the  prise 
was  committed  by  Mr.  Corric.     The  ma.^istrates  at  Twickenl 

(o)  Reported  by  RoBEBT  Obkidge,  Esq.,  3arri8ter'at-Law. 
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counsel. 


was 
Mr. 

The 
any 


irere  Mr.  Donnythorne  and  Mr.  Murray.  The 
attended  by  his  solicitor,  Mr.«  Wontner,  and  his 
^h. 

Ballantine,  (Serjt.) — I  object  to  this  deposition  being  read. 
11  &  12  Vict.,  c.  42,  8.  17  enacts,  that  in  all  cases  when 
person  shall  appear  or  be  brought  before  any  justice  or  justices  of 
the  peace,  charged  with  any  indictable  offence,  &c.,  before  he  or 
they  shall  commit  such  accused  person  to  prison  for  trial,  shall, 
in  the  presence,  &c.,  take  the  statement  on  oath,  &c.,  and  shall 
jmt  the  same  into  writing;  and  such  deposition,  &c.,  shall  be 
fitted  by  the  justice  or  justices  taking  the  same.  The  meaning 
of  this  is,  that  the  deposition  shall  be  taken  by  the  magistrate 
before  whom  the  charge  is  made,  and  by  whom  the  prisoner  is 
committed,  and  returned  by  him.  In  this  case  there  is  the  inter- 
vention of  other  magistrates  for  the  purpose  of  taking  this  single 
deposition,  those  magistrates  not  being  the  magistrates  before 
whom  the  charge  was  made,  or  by  whom  the  prisoner  was  com- 
mitted 

Seiffh  (with  Ballantine^  Serjt.) — From  the  wording  of  the  17th 
and  18th  sections  of  the  Act,  the  whole  proceedings  should  be  be- 
ftre  the  same  magistrate.  The  18th  section  enacts,  that  the  justice 
or  justices  before  whom  such  examination  shall  have  been  com- 

Sed  shall  caution  the  accused  in  terms  before  committing  him 
IriaL 

AiiLCKBUBX,  J.  (without  Calling  upon  the  other  side). — I  am 
of  Ofnnion  that  it  was  not  intended,  by  the  two  sections  referred 
to^  to  confine  the  admissibility  of  a  deposition  to  the  case  of  a 
pcnon  examined  before  the  magistrate  before  whom  the  charge  is 
Bade,  and  who  commits  the  prisoner  for  trial.  The  meaning  of 
^  provision  in  the  Act  is  this,  that  when  a  witness  may  be  in  a 
fstiint  part,  and  too  ill  to  travel,  the  magistrate  or  magistrates 
aetiiig  for  that  locality  may  take  the  examination,  of  course  in  the 
iresence  of  the  accused,  and  with  the  formalities  enjoined,  and 
n^om  it  to  the  proper  quarter.  Here  the  deposition  was  read 
Ofer  to  and  signed  by  the  witness,  and  signed  also  by  the  justices 
Idking  the  same.  It  was  taken  in  the  presence  of  the  prisoner, 
ad  be  had  full  opportunity  of  cross-examining.  It  seems  to  me, 
aB]  diat  is  necessary  has  been  complied  with,  and  I  shall  allow 
^  deposition  to  be  read. 

Guilty, 


Rko. 
r. 

DE  ViDlL. 

18GI 

Practice — 
Deposition, 
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CENTRAL  CRIMINAL  COURT. 

September  27tli,  1861. 
(Before  Mr.  Justice  Btles.) 
Reg.  v.  MALONEY.(flr) 

Murder — Finding  of  jury* 

Indictment  for  murder.  Defence  that  deceased  committed  suicide. 
Verdict  '^  guilty y'  the  jury  adding  that  they  believed  the  act  was 
committed  tvithout  premeditation.  The  judge  refused  to  receive  such 
a  verdict,  and  directed  the  jury  to  say  guilty  or  not  guilty, 

THE  prisoner  was  indicted  for  the  wilful  murder  of  Mary 
Maloney,  his  wife.  He  was  also  charged  with  wilful  murder 
upon  the  Coroner's  inquisition. 

John  Clerk  and  Orridge  for  the  prosecution. 

Sleigh ,  for  the  prisoner. 

The  deceased,  Mary  Maloney,  was  the  wife  of  the  prisoner,  and 
it  appeared  by  the  evidence  that,  on  Monday,  the  2nd  of  Sep- 
tember, the  prisoner  came  home  to  dinner,  and  nothing  occurred 
to  excite  the  suspicions  of  the  neighbours  till  he  was  found  outside 
the  door  of  his  house  looking  very  pale,  and  with  blood  upon  his 
right  hand  and  the  sleeve  of  his  smock.  He  said  to  a  woman, 
*^  Mary  has  done  it  at  last ;  she  has  killed  herself."  And  upon 
search  being  made,  she  was  found  lying  near  a  table,  quite  dead, 
with  a  deep  punctured  wound  upon  the  shoulder,  dividing  the 
sub-clavian  artery.  It  was  a  clean  cut  wound,  and  the  knife  with 
which  it  was  made  had  penetrated  to  the  cavity  of  the  chdet.  It 
was  proved  that  the  deceased  had  been  conversing  cheerfully  a 
few  minutes  before  this  happened  with  some  persons  in  the  neigli- 
bourhood,  and  that  she  was  quite  sober.  No  suggestion  was 
made  that  any  quarrel  had  taken  place,  but  a  witness  was  called 
who  swore  that  he  was  looking  for  lct!ging8  that  morning,  that  he 
opened  the  room  door  where  Maloney  and  his  wife  were,  that 
they  were  at  the  table,  and  that  he  saw  the  deceased  leaning 
forward  and  the  prisoner  stab  her  in  the  shoulder. 

(a)  Reported  by  Robert  Obridob,  Esq.,  Barrister-at-Law. 
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The  prisoner  adhered  to  his  original  statement  throughout,  viz., 
iiai  she  had  killed  herself,  and  this  was  the  defence  urged  by  his 
ooanseL 

The  jury  found  the  prisoner  guilty  of  murder,  adding,  **  but  we 
believe  it  was  done  without  premeditation." 

Sleigh. — That  is  a  verdict  of  manslaughter. 

Btles,  J. — I  cannot  take  that  verdict,  you  must  say  guilty  or 
not  guilty.  You  are  not  asked  to  say  if  it  were  premeditated  or 
not    If  the  prisoner  killed  the  woman  he  is  guilty  of  murder. 

The  foreman  of  the  jury  (after  consulting  his  brother  jurors.) — 
Can  we  find  the  prisoner  guilty  of  manslaughter? 

Btles,  J. — No ;  and  1  see  nothing  that  can  justify  you  in 
desiring  to  find  such  a  verdict. 

The  jury  again  retired,  and  in  a  few  minutes  were  sent  for  into 
court  by  his  Lordship,  who  said  he  had  sent  for  them  to  tell 
them  that,  although  it  was  their  province  to  deal  with  the  facts  of 
the  case,  it  was  his  duty  to  tell  them  the  law,  and  they  were  to 
take  that  from  him.  To  reduce  the  crime  to  manslaughter,  it 
must  be  shown  there  was  provocation  at  the  time,  and  provocation 
of  a  serious  nature.  The  prosecutor  is  not  bound  to  prove  that 
the  homicide  was  committed  from  malice  prepense.  If  the  homi- 
cide be  proved,  the  law  presumes  the  malice.  And,  although  that 
my  be  rebutted  by  evidence,  no  such  attempt  has  been  made 
here.  The  defence  is,  that  the  woman  took  her  own  life.  The 
qaotion  for  you  is,  did  the  prisoner  take  his  wife'silife  or  not  ?  If 
he  did,  it  was  murder.     You  must  say  guilty  or  not  guilty. 

The  jury  then  said  guilty,  but  recommended  the  prisoner  to 
mercy,  on  the  ground  that  there  was  no  evidence  of  the  act  being 
premeditated. 

Btles,  J. — I  will  take  care,  gentlemen,  that  your  recommen- 
dation be  forwarded  to  the  proper  quarter,  {b) 

Sentenced  to  death. 


Reg. 

V. 

Malonbt. 

1861. 

Ifurder-^ 
Verdict, 


(fi)  Th«  sentence  was  afterwards  respited,  ia  eonsequence  of  the  recommendation  to  mercy 
Ijtkejurjr. 
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CENTRAL  CRIMINAL  COURT. 

October  Srdy  1861. 
(Before  the  Recorder  of  London.) 

Reg.  v.  Coelho.  (a) 

Fo rgery —  Gua rantee — No  coTisideration . 

Prisoner  was  indiclcd  under  1 1  Geo.  4:  Sf  I  IVilL  4,  c,  66,  s,  3,  for 
forging  a  guarantee.  Such  a  document  is  the  subject  of  forgery 
though  no  consideration  appear.     The  19  ^*  20  Vict,  c,  97,  s,  3,  give 

validity  to  such  an  underta  king. 

• 

THE  prisoner  was  indicted  for  feloniously  forging  and  uttering 
an  undertaking  for  the  payment  of  money,  to  wit,  300^.,  with 
intent  to  defraud. 

Metcalfe  {Ilensman  with  him),  for  the  prosecution. 
Hardinge  Giffard  for  the  prisoner. 

The  instrument,  the  subject  of  the  charge,  was  in  the  following 
terms : — 

"  St.  Helier's,  Jersey, 

"23rd  Septr.  1861. 

"Messrs.  Crawford,  Lindsay,  and  FaitbfuU, 

"  3,  Lawrence  Lane, 

"  London. 

"  Gentlemen, 

"  I  hereby  guarantee  to  you  the  payment  in  full  of  the 
following  promissory  notes  of  Mr.  Josd. 

"  His  promissory  note  to  you  for  50/.  due  30  March  1862. 
i>  »»  »»  «  Sept.        „ 

„  „  „  30  March  1863. 

„  „  150/.    „    „  Sept.        „ 

"  In  all  300/. 

"  I  am,  Gentlemen, 

"  Yours  truly, 

"Wm.  Frodsham." 

(a)  Reported  by  KoBebt  Orrido£,  Esq.,  BarriBter-at-Law. 
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At  the  close  of  the  case  for  the  prosecution —  ^*'''"- 

Giffard  contended,  *^  the  instrument,  the  subject  of  this  indict-      coeliio. 

ment,  is  not  an  undertaking  for   the  payment  of  money  within        

the  statute.   The  4  Geo.  4  &  1  Will.  4,  c.  ^%,  s.  3,  is  the  Act  under       ]^ 
which  the  indictment  is  framed,  and  it  was  never  intended  to  apply  to      rvraet-y, 
any  idle  document  that  a  person  may  choose  to  put  forth.  Here  is  a 
bare  undertaking  to  pay  certain  moneys,  of  no  value  in  point  of 
law  because  no  consideration  appears.     If  it  were  a  genuine  docu- 
ment it  would  be  of  no  use  by  the  Statute  of  Frauds.'* 

Metcalfe,  referred  to  Reff.  v.  Reid  (2  Moody,  C.C.  62). 

Giffard, — There  the  consideration  is  expressed.  Here  there  is 
nothing  to  indicate  any  consideration. 

Metcalfe. — The  Mercantile  Law  Amendment  Act,  19  &  20  Vict 
c  97,  in  the  3rd  section,  declares  that  *^no  special  promise  to  be 
made  by  any  person  after  the  passing  of  this  Act,  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person,  being  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  thereunto  lawfully  authorized,  shall  be 
deemed  invalid  to  support  an  action,  suit,  or  other  proceeding  to 
charge  the  person  by  whom  such  promise  shall  have  been  made, 
by  reason  only  that  the  consideration  for  such  promise  does  not 
appear  in  writing,  or  by  necessary  inference  from  a  written  docu- 
ment.'' This  undertaking  was  made  since  the  passing  of  this  act^ 
and  is  good  at  law. 

Giffard. — My  argument  goes  to  the  state  of  the  law  at  the  time 
of  the  passing  the  act  of  1  Will.  4.  That  act  contemplated  an 
undertaking  that  should  be  binding  at  the  time  of  the  passing  of 
that  act. 

The  Recorder. — No ;  it  contemplates  a  document  that  should 
be  binding.  The  19  &  20  Vict.  c.  97  makes  this  undertaking  a 
valid  one^  and  I  think  it  is  properly  the  subject  of  this  indictment. 

Guilty. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  November  9,  1861. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
and  Martin  and  Channell,  BB.) 

Reg.  r.  Donald  McDonald,  (a) 

Embezzlement'^  Servant  or  partner — Share  of  profits. 

Previous  to  18oo  the  prisoner  was  in  the  prosecutor's  service  as  cashier 
and  collector  J  and  another  person,  W,,  as  salesman.  In  that  year  the 
prisoner  and  W,  applied  each  for  an  increase  of  salary,  and  in  the 
end  the  prosecutors  agreed  to  allow  each  of  them  12^  per  cent,  on  the 
profits,  in  addition  to  their  salaries,  and  if  there  was  no  profit  in  any 
year,  neither  ttie  prisoner  nor  W,  were  to  contribute  anything  towards 
the  loss,  but  were  to  receive  their  salaries  only.  The  prisoner  and  IV, 
from  time  to  time,  instead  of  receiving  their  shares  of  profits  at  the  end 
of  the  year,  allowed  j^ortions  of  them  to  remain  in  the  hands  of  the 
prosecutors  at  7  per  cent, : 

Held,  that  the  prisoner  was  a  servant  of  the  prosecutors,  liable  to  be  con^ 
victed  of  embezzlement,  within  the  meaning  of  the  7  Sf  S  Geo,  4,  c.  29, 
«.  47. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  the  borough  of  Manchester. 

At  the  quarter  sessions  for  the  city  of  Manchester,  holden  before 
me,  on  Monday,  the  24th  June,  1861,  Donald  McDonald  was  tried 
and  convicted  on  an  indictment  for  embezzling  three  several  sums 
of  663/.  3s.,  449/.  5s.  6rf.,  and  182/.  6s.,  the  property  of  Joshua 
Lord  and  another,  his  mastei's. 

The  prosecutors,  Joshua  Lord  and  Richard  Smith,  carried  on 
business  as  manufacturers  at  Bacup,  under  the  style  of  James 
Smith  and  Sons,  but  there  were  no  other  partners  than  the  two 
above  named  ;  they  also  carried  on  business  in  Birchin-lane,  Man- 
chester, as  commission  agents  in  cotton,  cloth  and  yarn.  At  their 
establishment  in  Birchin-lane  they  sold  their  own  goods  manu- 
factured at  Bacup,  and  other  persons  also  consigned  goods  to 
them  to  sell,  and  they  themselves  bought  goods  to  sell  again  there. 

(a)  Reported  by  Jomc  Thompson,  Esq.,  Barrister-at-Law. 
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partner. 


The  prisoner  was  in  their  service  in  the  Manchester  business  as        B«o« 
cashier  and  collector,  and  a  person  of  the  name  of  Edward      dowald 
Williamson  was  their  salesman.  m*Donald. 

In  1855,  the  prisoner  and  Williamson  having  held  their  re- 
spective situations  in  the  service  of  the  prosecutors  for  about  seven 
years,  applied  to  have  their  salaries,  which  were  \50L  a-year  each,  Embezztemaa. 
increased.  This  was  not  at  once  acceded  to,  but  in  the  end  the  —s^rvata  or 
prosecutors  agreed  to  allow  the  prisoner  and  Williamson  each 
12^  per  cent,  on  the  profits,  in  addition  to  their  salaries ;  and  it 
was  stipulated  that  if  the  concern  should  be  a  losing  one  in  any 
year,  neither  the  prisoner  nor  Williamson  were  to  contribute  any- 
thing towards  the  loss,  but  that  in  that  event  they  would  have  to 
be  content  with  their  salaries. 

None  of  these  parties  intended  to  alter,  nor  up  to  the  time  of 
the  prisoner's  apprehension  on  this  charge,  did  any  of  them  suppose 
that  they  had  altered  by  this  arrangement  the  relation  of  master 
and  servant,  which  had  previously  existed  bet  ween  the  prosecutors 
and  the  prisoner  and  Williamson. 

After  this  arrangement  the  prisoner  and  Williamson  continued 
to  discharge  the  same  duties,  and  to  hold  the  same  positions  they 
had  respectively  done  before,  and  neither  of  them  had  any  control 
over  the  management  of  the  business. 

Amongst  the  payments  which  the  prisoner  as  such  cashier  had 
to  make,  were  the  wages  and  salaries  of  servants  (the  weekly  pay- 
ments were  called  wages,  monthly  payments  salaries),  and  in  his 
account  he  credited  himself  every  month  with  the  payment  of  his 
own  salary  amongst  the  rest,  as  he  had  done  before. 

At  the  end  of  the  first  year  after  the  arrangement,  prosecutors 
proposed  to  prisoner  and  Williamson  to  leave  with  them  a  portion 
of  the  profits  they  had  then  to  receive,  and  that  the  prosecutors 
would  allow  them  7  per  cent,  upon  it.  This  was  as  an  inducement 
to  them  to  save  their  money,  but  they  both  then  declined  doing  so 
at  that  time.  At  the  end  of  the  next  year,  they  each  left  70/. 
with  the  prosecutors,  they  agreeing  to  pay  them  7  per  cent,  for  it, 
the  men  being  at  liberty  to  draw  it  out  at  any  time  if  they  thought 
they  could  lay  it  out  to  more  advantage.  It  was  afterwards 
increased,  and  at  the  time  of  this  trial  the  prisoner  and  Williamson 
had  each  120^  in  the  hands  of  the  prosecutors,  for  which  they  were 
entitled  to  receive  7  per  cent,  as  long  as  it  remained  there.  Seven 
per  cent,  was  the  interest  with  which  the  prosecutors  debited  the 
concern  on  the  capital  employed  by  them  in  it. 

There  never  was  in  any  one  year  an  actual  loss  to  the  concern. 
But  in  1860  a  great  many  bad  debts  were  made;  and  at  the  stock- 
taking at  the  end  of  that  year  the  profits  were  very  trifling  indeed ; 
and  the  prosecutors,  in  consideration  of  that,  made  to  each  of  their 
men,  the  prisoner  and  Williamson,  a  present  in  addition  to  their 
salaries. 

On  these  facts  the  Jury  were  of  opinion  that  the  prisoner  was  a 
servant  within  the  meaning  of  the  statute,  and  found  him  guilty, 
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and  I  sentenced  him  to  be  imprisoned  and  kept  to  hard  labour  in 
the  gaol  of  the  city  of  Manchester  for  eighteen  months. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  jury 
were  warranted,  on  the  above-stated  facts,  in  finding  that  the 
prisoner  was  a  servant  within  the  meaning  of  the  statute.. 

If  the  Court  should  be  of  opinion  that  they  were,  the  verdict 
and  sentence  to  stand  ;  if  otherwise,  both  to  be  set  aside. 

Ro.  B.  Armstrong,  Recorder  of  Manchester. 

No  counsel  appeared  for  the  prisoner. 

Hopwood  for  the  prosecution,  referred  to  Ilarrinqton  v.  Church-- 
ward  (29  L.  J.  Ch.  521),  where  it  was  held  that  C.  having 
contracted  with  the  Government  for  the  conveyance  of  mails  by 
sea,  agreed  with  II.  to  employ  him  as  superintendent  of  the 
engineering  department  during  the  existence  of  the  contract,  at  a 
fixed  salary  payable  quarterly,  and  in  addition  thereto,  a  sum 
equivalent  to  10/.  per  cent,  on  the  profits,  this  was  a  contract  of 
hiring  and  service,  and  not  a  partnership. 

By  the  Court. — The  prisoner  was  not  a  partner  with  the  pro- 
secutors, and  was  properly  convicted. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday^  November  9,  1861. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ, 
Mabtin  and  Channell,  BB.) 

Reg.  v.  William  Websteb.  (a) 

Friendly  society '^Larceny  by  member — Ownership  of  property-^ 
Trustees — Bailee. 

H.f  a  member  of  a  friendly  society,  was  in  possession  of  a  shop  where 
goods  were  sold  for  the  benefit  of  the  society.  Each  member  partook 
of  the  profit,  and  was  subject  to  Uie  loss  arising  from  the  shop.  H. 
had  the  sole  management,  and  was  answerable  for  the  safety  of  all 
the  property  and  money  coming  to  his  possession  in  the  course  of  the 
management.  The  prisoner,  also  a  member  of  the  society,  assisted  in 
the  shop  unthout  salary,  and  was  indicted  for  stealing  some  marked 
money  which  H.  had  placed  in  the  till.  The  money  was  laid  in  the 
indictment  as  belonging  to  H.: 

Held,  that  the  money  was  properly  laid  in  the  indictment  as  belonging 
to  U,,  and  that  the  prisoner,  although  a  member  of  the  society,  could  be 
convicted  of  larceny. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  West  Riding  Sessions,  held  at  Sheffield. 

William  Webster  was  indicted  at  the  West  Riding  of  Yorkshire 
Spring  intermediate  sessions,  held  at  Sheffield,  on  the  22nd  May, 
1861,  for  stealing,  on  the  11th  of  May,  at  Ecclesfield,  three 
sovereigns  and  one  half  sovereign,  the  property  of  Samuel  Fox  and 
others. 

It  was  proved  on  the  trial  that  James  Holt  was  in  possession  of 
a  shop,  where  goods  were  sold  for  the  benefit  of  a  society  called 
the  *^  Stockbridge  Band  of  Hope  Co-operative  Industrial  Society." 

Each  member  of  the  society  partook  of  the  profit,  and  was 
subject  to  the  loss  arising  from  the  shop.  Holt  (being  himself  a 
member)  had  the  sole  management,  and  was  answerable  for  the 
safety  of  all  the  property  and  money  coming  to  his  possession  in 
the  course  of  such  management.  The  prisoner,  also  a  member  of 
the  society,  assisted  in  the  shop  without  salary. 

(a)  Reported  by  Jo^K  Thompson,  Esq.,  Barrist«l>9t*LAW, 
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Rbo.  On  the  occasion  of  the  alleged  larceny,  Holt  had  marked  some 

William     sovereigns  and  half-sovereigns,  and  placed  thein  in  the  till.     The 
Wkbsteu.     prisoner  was  suspected  of  taking  some  of  them,  and  when  charged 

with  this,  he  admitted  that  he  had  taken  the  coins  which  formed 

1861.        ^YiQ  subject  of  this  charge,  and  produced  them  from  his  i)ockct. 

Larceny  by  a        The  prosccution  failing  to  prove  that  this  was  a  friendly  society 

member  from  a  duly  enrolled,  clccted  to  amend  the  indictment  by  substituting  the 

&iendli,  societff.  ^^^^  ^f  j^^^^  jj^j^  f^^  ^^^^  ^f  Samuel  Fox  and  others,  and  the 

same  was  amended  accordingly. 

The  counsel  for  the  prisoner  put  in  a  copy  of  the  rules  of  the 
society,  with  the  name  of  John  Tidd  Pratt  printed  at  the  end 
thereof,  and  proved  that  this  copy  had  been  examined  with  the 
original  copy,  signed  and  sealed  by  the  registrar  of  friendly 
societies,  but  which  was  not  produced.  He  also  put  in  a  con- 
veyance of  the  shop  and  premises  to  Samuel  Fox  and  others  as 
trustees. 

No  other  evidence  of  the  trusteeship  was  given. 

The  counsel  for  the  prosccution  objected  that  in  order  to  prove 
the  society  to  be  a  friendly  society  under  the  18  &  19  Vict.  c.  63, 
it  was  necessary  to  produce  the  original  copy  signed  by  the 
registrar,  or  to  account  for  its  absence  sufficiently  to  justify  the 
admission  of  secondary  evidence. 

I  overruled  this  objection,  and  admitted  this  evidence  as  proof 
that  the  society  was  duly  enrolled. 

It  was  contended  for  the  prisoner  that  Fox  and  others  were  the 
trustees ;  that  this  was  a  friendly  society,  and  that  the  property 
should  be  laid  in  Fox  and  others,  and  not  in  Holt,  and  that  the 
prisoner  could  not  therefore  be  convicted  on  the  indictment  as 
amended  ;  that  as  to  any  special  property  Holt  might  have  in  the 
money  taken,  he  was  joint  owner  of  it  with  the  prisoner,  and  as 
partner  with  him  was  equally  in  possession  of  it,  and  could  not 
therefore  be  convicted. 

The  Court  overruled  these  last-mentioned  objections,  and  the 
prisoner  was  convicted  and  sentenced  to  be  imprisoned  in  the  house 
of  correction  at  Wakefield  for  nine  calendar  months,  subject  to  the 
opinion  of  the  Court  of  Criminal  Appeal  whether  under  the  cir- 
cumstances the  conviction  was  right. 

The  prisoner  was  admitted  to  bail  to  await  the  decision  of  the 
Court  of  Criminal  Appeal. 

A  copy  of  the  rules  of  the  society  accompanies  this  case,  and  is 
to  be  taken  as  incorporated  therewith. 

Wilson  Overend,  Chairman. 

T,  Campbell  Foster^  for  the  prisoner. — It  is  contended  that  the 
indictment  as  amended  was  not  proved,  and  that  the  property 
ought  to  have  been  laid  as  in  Fox  and  others,  the  trustees  of  the 
friendly  society.  The  prosecutor  having  failed  to  prove  that  the 
property  was  rightly  laid  in  Fox  and  others,  and  the  Court  having 
amended  the  indictment  by  substituting  Holt's  name  instead  of 
Fox  and  others,  the  prisoner  produced  the  proper  evidence  to  show 
that  Fox  and  others  were  the  trustees  of  the  society,  and  then 
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objected  to  the  indictment  as  amended,  on  the  ground  that  by  the       l^^* 
18  &  19  Vict  c.  63,  8.  18,  the  property  of  the  friendly  society  was     wj^u^^ 
Tested  in  the  trustees.     Sect.  19  empowers  the  trustees  to  bring  or    webstbr. 

defend,  or  cause  to  be  brought  or  defended,  any  action,  suit,  or        

prosecution  in  any  court  of  law  or  equity,  touchin«f  or  concerning        ]^' 
the  property,  rignt  or  claim  to  property  of  the  society,  **  and  such  iMrceny  by  a 
trustees  -shall  and  may,  in  all  cases  concerning  the  real  or  personal  m^jf^f^^^  f^  « 
property  of  such  society,  sue  and  be  sued,  plead  and  be  impleaded '^'**^^**^*'^' 
in  their  proper  names  as  trustees  of  such  society  without  other 
description." 

Martin,  B. — What  evidence  was  there  to  show  that  Holt  was 
not  in  possession  of  these  sovereigns  as  of  his  own  lawful  property  ? 

WiGHTMAN,  J. — Again,  he  was  a  partner,  and  had  the  personal 
possession  of  these  moneys. 

T.  Campbell  Foster, — It  is  submitted  that  the  only  possession 
Holt  had,  was  that  of  a  servant  to  the  friendly  society.  If  he  had 
taken  and  appropriated  any  of  the  moneys  received  by  him,  he 
might  have  been  indicted  for  embezzlement,  and  therefore  he  was 
a  servant,  and  his  possession  was  that  of  the  society  his  masters. 

WiGHTMAN,  J. — He  was  not  a  servant ;  he  was  an  owner,  and 
had  the  sovereigns  in  his  personal  possession. 

Martin,  B. — He  had  the  sole  management  of  the  shop,  and  was 
answerable  for  the  safety  of  all  the  property  and  money  coming  to 
his  possession  in  the  course  of  such  management. 

T.  Campbell  Foster. — Then  the  prisoner  being  also  a  member  of 
the  society,  was  a  partner,  and  could  not  be  convicted  of  stealing 
his  own  property. 

Williams,  J. — There  is  the  well-known  case  of  a  man,  when 
the  hundred  was  liable,  being  convicted  of  stealing  his  own  money 
from  his  own  servant:  (Foster,  123,  124.) 

WiGHTMAN,  J. — These  sovereigns  were  not  part  of  the  goods 
in  the  shop,  but  money  for  which  Holt  had  to  account.  He  can- 
not be  treated  as  a  servant,  because  it  would  then  follow  that  he 
was  one  of  the  persons  appointing  himself. 

Martin,  B. — Holt  had  got  the  sovereigns  in  his  own  pocket,  as 
it  were,  and  suppose  that  while  walking  in  the  street  some  one  had 
picked  his  pocket  of  them,  could  not  the  thief  have  been  indicted 
for  stealing  his  money  ? 

T.  Campbell  Foster. — The  prisoner  was  assisting  in  the  shop  as 
a  partner  without  salary. 

WiGHTMAN,  J. — No.  Holt  had  the  sole  management  of  the 
shop. 

Williams,  J. — How  does  this  case  differ  from  Rex.  v.  Dramley^ 
R.  &  R.  478,  wh6re  a  member  of  a  benefit  society  entered  the 
room  of  a  person  with  whom  a  box  containing  the  funds  of  the 
society  was  deposited,  and  took  and  carried  it  away,  and  it  was 
held  to  be  larceny,  and  the  property  to  be  well  laid  in  the  bailee  ? 

Pollock,  C.  B. — No  doubt  a  man  who  has  pawned  his  watch 
with  a  pawnbroker  may  be  indicted  for  stealing  it  from  the  pawn- 
broker.   The  present  case  finds  that  Holt  was  in  possession  of  the 
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Ricfl-  shop^  and  had  the  sole  management,  and  was  answerable  for  the 
WuxiAM  ^^^7  of  »1^  ^^^  property  and  money  coming  to  his  possession  in 
WEB8TKR.  the  course  of  such  management,  and  therefore  he  may,  quoad  hoc^ 
be  treated  as  the  owner. 

By  the  Court,  Conviction  affirmed. 


1861. 


Larceny  hy  a 
member  from  a 
frientUif  tociety. 


COUET  OF  CRISUNAL  APPEAL, 

Saturday^  November  16,  1861, 

(Before  Pollock,  C.B.,  Wigiitmax  and  Williams,  JJ., 
CnANNELL,  B.,  and  Keatixg,  J.) 

Reg.  v.  Thomas  Moseley.  (a) 

False  pretences — Evidence — Person  from  whom  proper  ft/  obtained. 

The  indictment  charged  the  prisoner  icith  obtaining  the  sum  of  5s.  Gr/., 
the. moneys  of  G,  B.^  by  false  pretences  from  G,  B.  It  was  proved 
that  tlie  prisoner  falsely  pretending  to  be  an  agent  for  a  loan  society , 
and  that  he  could  procure  a  loan  from  it  for  G.  B.,  claimed  5s.  6d. 
for  his  charge^  G,  B,  sent  him  to  his  wife  for  it^  and  she  gave  the 
prisoner  5s.  6d.  of  her  husband^ s  money: 

Held,  that  the  evidence  supported  the  allegation  in  the  indictment  that  the 
prisoner  obtained  the  money  from  G.  B, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  quarter  sessions  for  the  county  of  Chester. 

The  prisoner  was  tried  and  convicted  at  the  last  July  quarter 
sessions  for  the  county  of  Chester,  on  a  charge  for  obtaining  money 
by  false  pretences. 

The  indictment  charged  that  the  prisoner  Thomas  Moseley 
unlawfully  and  knowingly  did  falsely  pretend  to  George  Birtlcs 
that  he,  the  said  Thomas  Moseley,  was  an  agent  for  a  loan  society 
in  Manchester,  and  would  get  the  sum  of  10/.  (meaning  the  loan 
of  10/.)  for  the  said  George  Birtles,  but  he,  the  said  George 
Birtles,  must  pay  him,  the  said  Thomas  Moseley,  the  sum  of 
5.9.  6rf.,  by  means  of  which  said  false  pretences  tlie  said  Thomas 
Moseley  then  unlawfully  did  obtain  from  the  said  George  Birtlcs 
certain  money,  to  wit,  the  sum  of  5s.  6d.  of  the  moneys,  goods  and 
chattels  of  the  said  George  Birtles,  with  intent  thereby  then  to 
defraud. 

(a)  Reported  by  John  Thompson  Esq.,  Borrister-at'Law. 
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It  appeared  from  the  evidence  that  the  prosecutor  wanted  to        Keo. 
k»TOW  lOL  to  purchase  the  discharge  of  his  son,  who  was  in  the      Taoius 
army.     The  prisoner  came  to  him  and  said  he  could  get  10/.  for    mosklkt, 

him,  and  that  he  was  an  agent  of  a  loan  society  in  Manchester.        

Prisoner  said  that  the  charge  would  be  5s.  6c?.,  and  the  prosecutor        |f^' 
told  lum  to  go  to  his  wife  for  it.     The  prisoner  went  to  prosecu-  Fake  preiencet 
tor's  wife  and  said  he  came  for  5*.  6rf.,  as  the  man  from  the  loan  —Ownenhipof 
oflBce  was  waiting  for  the  money.     The  wife  gave  the  prisoner     property, 
di.  6d  of  her  husband's  money. 

Evidence  was  given  to  negative  prisoner  being  an  agent  to  any 
loan  society  in  Manchester.  The  prisoner  did  not  get  the  loan 
for  prosecutor. 

It  was  objected  by  the  prisoner's  counsel  that  the  indictment 
was  not  supported  by  the  evidence,  for  that  the  prisoner  did  not 
obtain  the  5s.  6d.  from  the  prosecutor  as  laid  in  the  indictment, 
bat  from  the  prosecutor's  wife. 

I  reserved  this  objection  for  the  decision  of  this  Court. 

The  Jury  found  the  prisoner  guilty,  and  thereupon  I  postponed 
the  sentence,  but  the  prisoner  being  unable  to  find  the  bail 
required,  he  was  committed  to  prison. 

The  question  which  I  respectfully  submit  for  the  decision  of  the 
Court  therefore  is,  whether  the  indictment  is  supported  by  the 
eridence? 

Lee  p.  Townsend, 
Chairman  Quarter  Sessions,  County  of  Chester. 

Ko  counsel  appeared  to  argue  on  cither  side. 

By  the  Court,  Conviction  affirmed. 


VOL.  IX. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday y  November  16,  1861. 

(Before  Pollock,  C.B.,  Wightmak  and  Williams,  JJ., 
Channell,  B.  and  Keating,  J.) 

Reg.  v.  Ann  Charles,  (a) 

Disorderly  house — 25   Geo,  2,  c.  36,  s.  5 — Prosecuting  keeper  of--' 
Jurisdiction  of  borough  sessions. 

The  25  Geo,  2,  c,  36,  *.  5,  directs  the  parish  constable,  on  recewing  due 
notice  from  two  inhabitants^  of  any  person  keeping  a  bawdy-house  or 
other  disorderly  house,  and  upon  their  making  oath  before  a  justice  as 
to  the  truth  of  the  notice,  and  undertaking  to  give  material  evidence 
against  such  persoii,  to  enter  into  a  recognizance  to  prosecute  with 
effect  such  person  at  the  next  general  or  quarter  sessions  of  the  peace^ 
or  at  the  next  assizes  to  be  holden  for  the  county : 

Held,  that  a  borough  sessions  in  the  county  had  jurisdiction  under  this 
enactment, 

CASE  stated  by  the  Recorder  of  Grantham  for  the  opinion  of 
the  Judges  of  the  Court  of  Criminal  Appeal. 

Ann  Charles  was  indicted  at  the  quarter  sessions  for  this 
borough,  held  on  the  9th  July  last,  for  keeping  a  disorderly 
house. 

The  prosecution  had  been  instituted  under  sect.  5  of  25  Geo. 
2,  c.  36,  which  enacts  that  **  if  any  two  inhabitants  of  any  parish 
or  place,  paying  scot,  &c.,  therein,  do  give  notice  in  writing 
,to  any  constable  (or  other  peace-officer  of  the  like  nature,  where 
there  is  no  constable)  of  such  parish  or  place,  of  any  person 
keeping  a  bawdy-house,  gaming-house,  or  any  other  disorderly 
house,  in  such  parish  or  place,  the  constable  or  such  officer  as 
aforesaid  so  receiving  such  notice  shall  forthwith  go  with  such 
inhabitants  to  one  of  her  Majesty's  justices  of  the  peace  of  the 
county,  city,  riding,  division,  or  liberty,  in  which  such  parish  or 
place  does  lie,  and  shall  (upon  such  inhabitants  making  oath  that 
they  do  believe  that  the  contents  of  such  notice  are  true,  and 
entering  into  recognizances,  &c.,   to  give  or  produce  material 

(a)  Reported  by  J.  Thomfsov,  Esq.,  Barrister-ftt-Lair. 
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eridence  against  such  person  for  such  ofFence)  enter  into  a  recog-        ^eo. 
nizance  in  the  penal  sum  of  30/.  to  prosecute  with  effect  such  ^^^  charles. 

{vcrson  at  the  next  general  or  quarter  sessions  of  the  peace,  or  at        

the  next  assizes  to  be  holden  for  the  countvr  in  which  such  parish        isei. 
or  place  does  lie,  as  to  the  said  justices  shall  seem  meet."  DUorderi 

These  provisions  of  the  Act  of  Parliament  had  been  duly  com-  hou^e— Prose- 

plied  with.  cu  lono/keeper. 

On  the  defendant  being  called  upon  to  plead,  it  was  objected, 
on  her  behalf,  to  the  jurisdiction  of  the  court,  that  the  words,  "  at 
the  next  general  or  quarter  sessions  of  the  peace,  or  at  the  next 
assizes  to  be  holden  for  the  county  in  which  such  parish  or  place 
does  lie,"  meant  only  **  at  the  quarter  sessions  or  assizes  for  the 
county,^  and  that  they  must  be  held  to  exclude  the  jurisdiction  of 
the  borough  quarter  sessions. 

The  Recorder  overruled  the  objection. 

The  defendant  thereupon  pleaded  *^  Not  guilty." 

The  jury  found  the  defendant  guilty. 

The  defendant  remains  in  gaol  for  want  of  bail. 

Should  the  judges  be  of  opinion  that  the  clause  above  cited 
does,  by  implication  or  otherwise,  take  away  the  jurisdiction  of 
the  borough  sessions  to  try  the  offence  in  question,  the  judgment 
will  be  arrested  and  the  prisoner  discharged.  Should  the  Court 
k  of  opinion  that  the  Recorder  was  right  in  overruling  the  objec- 
tioD^  then  sentence  will  be  passed  at  the  next  quarter  sessions  for 
tie  borough. 

W.  H.  Roberts, 
Recorder  of  the  Borough  of  Grantham. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court,  Conviction  affirmed. 
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COURT  OP  CEIMINAL  APPEAL. 

Saturday^  November  16,  1861, 

(Before  Pollock,  C.B.,  WionTMAN  and  Williams,  JJ., 
Channell,  B.  and  Keating,  J.) 

Reg.  v.  Henry  Wilkins. 

Administering  a  tioxious  drug — CantharideS'^Intent, 

The  prisoner^  unknown  to  the  prosecutrix^  put  cantharides  into  her  ta 
with  the  intent,  as  found  by  the  jury,  to  ex-eite  her  sexual  passion  am 
desire^  in  order  that  he  might  have  connection  with  her.  She  dram 
the  teOf  and  suffered  much  pain  and  was  very  ill  in  consequence : 

Held,  that  the  prisoner  might  properly  be  convicted  of  a  misdemeano 
under  the  23  Vict,  c,  8,  s.  2,  which  enacts  that  ^^  whosoever  shal 
unlawfully  and  maliciously  administer  to,  or  cause  to  he  administerct 
to,  or  taken  by  any  otlier  person,  any  poison  or  other  destructive  o\ 
noxious  tiling,  with  intent  to  injure,  aggrieve,  or  annoy  such  person 
shall  be  guilty  of  a  misdemeanor,^^ 

CASE  reserved  by  Martin,  B.,  at  the  Liverpool  Siimme 
Assizes  1861,  for  the  opinion  of  this  Court. 

The  indictment  was  tried  before  me  at  the  last  Liverpoo 
Assizes. 

The  prisoner  lodged  with  the  prosecutrix,  and,  unknown  to  her 
put  into  a  cup  of  tea  which  she  was  about  to  drink,  a  quantity  o 
cantharides ;  she  drank  the  contents  of  the  cup  and  suffered  mud 
pain,  and  was  very  ill  in  consequence. 

Cantharides  taken  internally  in  large  quantities  is  poisonous 
but  it  is  administered  by  medical  men  as  a  stimulant  to  the  kid- 
neys and  bladder.  It  is  also  administered  and  taken  to  procun 
abortion,  and  to  excite  the  sexual  passion  and  desire. 

The  Jury  found  that  the  prisoner  administered  the  cantharidci 
to  and  caused  it  to  be  taken  by  the  prosecutrix,  with  the  intern 
to  excite  her  sexual  passion  and  desire,  in  order  that  he  might  ob- 
tain connection  with  her. 

I  postponed  the  judgment  and  offered  to  let  the  prisoner  al 
liberty  on  bail,  but  I  believe  none  was  obtained,  and  that  the 
prisoner  is  in  custody. 

(a)  Reported  hj  J.  Thompson,  Esq^  Barrwter-at-Law. 
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I  request  the  opinion  of  the  Court  of  Criminal  Appeal,  whether        ^' 
\kt  intent  above  stated  was  an  intent  to  injure,  or  to  aggrieve,  or       hekry 
to  annoy,  within  the  meaning  of  the  statute  23  Vict.  c.  8.  WilkinvS. 

Samuel  Martin.  — 

The  23  Vict.  c.  8  (an  Act  to  amend  the  law  relating  to  the        ' 

unlawful  administering  of  poison),  s.  2,  enacts,  that  "  whosoever  Admnittering 
shall  unlawfully  and  maliciously  administer  to,  or  cause  to  be  ad-  w^*^^  *^7^ 
ministered  to,  or  taken  by  any  other  person,  any  poison  or  other 
destructive  or  noxious  thing,  with  intent  to  injure,  aggrieve, 
or  annoy  such  person,  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  be  liable  to  be  sentenced  to  impri- 
sonment for  any  period  not  exceeding  three  years,  with  or  without 
hard  labour,  at  the  discretion  of  the  Court,  and  the  costs  and  the 
expenses  of  the  prosecution  of  any  such  misdemeanor  may  be 
allowed  by  the  Court  as  in  cases  of  felony." 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court,  Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 
Thursday,  November  21,  1861. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.  and  Keating,  J.) 

Reg.  v.  Wm.  pEOUD.(a) 

Embezzlement — Secretary  of  a  fiieTidly  society — Felonious  intent^' 

Evidence,  ^ 

Upon  the  trial  of  an  indictment  charging  the  prisoner  with  embezzling 

three  distinct  sums  of  money ^  it  appeared  that  on  investigation  of  the 

books  of  a  friendly  society^  kept  by  the  secretary  {the  priso7ier),  it  was 

discovered  that  he  had  not  entered  in  the  boohs  subscriptions  received 

by  him  in  small  sums  of  Is,,  2s,  and  3s,  at  a  time,  amounting  to  more 

than  100/.      The  priso?ier,  on  being  called  upon  for  an  explanation^ 

admiffed  that  he  had  received  the  money,  and  was  willing  to  repay  the 

amoutit,  and  said  that  the  law  could  not  touch  him.      The  books  of  the 

society  he^)t  by  the  prisoriet  were  tendered  generally  in  evidence  on  ike 

part  of  the  prosecution,  whereupo7i  it  was  objected  on  behalf  of  ike 

prisoner,  that  the  evidence  should  have  been  confined  to  the  three  par^ 

ticular  entries  referring  to  the  three  charges  in  the  indictment.     It  was 

further  conteiided  for  the  prisoner  that  it  was  a  breach  of  trust  ofdy^ 

and  that  the  prisoner  ofi  these  facts  could  not  be  convicted  of  embezzle- 

ment.     The  objections  were  overruled,  and  the  jury  found  the  prisoner 

'  guilty: 

Held,  that  upon  these  facts  the  jury  might  properly  convict, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
at  a  Court  of  quarter  sessions,  held  at  Hexham,  Northum- 
berland. 

On  the  3rd  July,  1861,  William  Proud  was  charorcd,  as  appears 
by  the  indictment,  with  embezzlement,  of  which  indictment  the 
following  is  a  copy : — 

**  Northumberland  to  wit. — The  jurors  for  our  Lady  the  Queen, 
upon  their  oath  present,  that  William  Proud,  on  the  eighteenth 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty,  being  then  employed  as  clerk  and  servant  to 
William  Civil,  John  Armstrong,  and  Francis  Armstrong,  did,  by 
virtue  of  his  said  emploj^ment,  then,  and  whilst  he  was  so  em- 
ployed  as  aforesaid,  receive  and  take  into  his  possession  certain 

(a)  Reported  bj  John  ThomfsoiTi  Esq.,  Barrister-at-Law. 
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Eoney  to  a  large  amount,  to  wit,  to  the  amount  of  ninepence,  for        ^^^^ 
sad  in  the  name  and  on  the  account  of  the  said  William  Civil,  John  ^^^  Proud. 

Armstrong,   and   Francis  Armstrong,  his  masters,  and  the  said        

money  then  fraudulently  and  feloniously  did  embezzle,  and  so  the        ^JJ^ 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  En,bcszlement 
William  Proud,  in  manner  and  form  aforesaid,  the  said  money,    ---Evidence 
the  property  of  the  said  William  Civil,  John  Armstrong,  and 
FnnciB   Armstrong,  his  masters,  from  the  said   William   Civile 
John  Armstrong,  and  Francb  Aimstrong,  did  steal,  take  and  carry 
away,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

''Second  count — And  the  jurors  aforesaid,  upon  their  oath 
ifbresaid^  do  farther  present,  that  the  said  William  Proud  after- 
wards, and  within  six  calendar  months  from  the  time  of  the  com- 
mittii^  of  the  said  offence  in  the  first  count  of  this  indictment 
charged  and  stated,  to  wit,  on  the  ist  day  of  September,  in  the 
year  aforesaid,  being  then  still  employed  as  such  clerk  aforesaid 
by  the  said  William  Civil,  John  Armstrong,  and  Francis  Arm- 
strong, did,  by  virtue  of  such  last-mentioned  employment,  then, 
and  whilst  he  was  so  employed  as  last  aforesaid,  receive  and  take 
into  his  possession  certain  other  money  to  a  large  amount,  to  wit, 
to  die  amount  of  ninepence,  for  and  in  the  name  and  on  account 
flfhis  said  last-mentioned  masters,  and  the  said  last-mentioned 
■oney  then  and  within  the  said  six  calendar  months  aforesaid 
fnudalently  and  feloniously  did  embezzle ;  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  William 
Proud,  in  manner  and  form  aforesaid,  the  said  last-mentioned 
immey,  the  property  of  his  said  masters,  from  the  said  William 
Civil,  John  Armstrong,  and  Francis  Armstrong,  feloniously  did 
steal,  take  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Qaeen,  her  crown  and  dignity. 

**  Third  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
aaid,.  do  further  present,  that  the  said  William  Proud  afterwards, 
and  within  six  calendar  months  from  the  time  of  the  committing 
of  the  said  offence  in  the  first  count  of  this  indictment  charged  and 
stated^  to  wit,  on  the  1st  day  of  September  in  the  year  aforesaid, 
being  then  still  employed  as  such  servant  as  aforesaid  to  the  said 
William  Civil,  John  Armstrong,  and  Francis  Armstrong,  did,  by 
virtue  of  such  last-mentioned  employment,  then,  and  whilst  he 
was  so  employed  as  last  aforesaid,  receive  and  take  into  his  pos- 
eesnon  certain  other  money  to  a  large  amount,  to  wit,  to  the 
amount  of  ninepence,  for  and  in  the  name  and  on  account  of  the 
Bud  William  Civil,  John  Armstrong,  and  Francis  Armstrong,  and 
the  said  last-mentioned  money  then  and  within  the  said  six 
calendar  months  last  aforesaid  fraudulently  and  feloniously  did 
embezade ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  Aat  the  said  William  Proud,  in  manner  and  form  aforesaid, 
ike  said  money,  the  property  of  the  said  William  Civil,  John 
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Reg.        Armstronj^,  and  Francis  Armstrong,  his  masters,  from  the  said 
Wm.  Proud.   William  Civil,  John  Armstrong,  and  Francis  Armstrong,  feloni- 

ously  did  steal,  take  and  carry  away,  against  the  form  of  the 

1861.       statute  in  such  case  made  and  provided,  and  against  the  peace  of 
Emba^ement  ^^^  Lady  the  Queen,  her  crown  and  dignity." 
—Evidence,        The  prisoner  for  fifteen  years  had  been  a  member  of  and  secre- 
tary to  a  properly  certified  friendly  society  at  Hexham,  the  rules 
of  which,  as  far  as  they  are  material  to  the  present  case,  were  as 
follows : — 

*^  Appointment  of  Treasurer  and  Trustees, 

"  At  the  first  meeting  of  this  lodge  after  these  rules  arc  regis- 
tered, there  shall  be  elected  by  a  majority  of  the  members  then 
present,  three  trustees  and  a  treasurer,  who  sliall  continue  in  office 
during  the  pleasure  of  the  lodge. 

**  Board  of  Management. 

"  That  this  lodge  shall  consist  of  an  unlimited  number  of  mem- 
bers. The  business  thereof  shall  be  conducted  by  a  board  of 
management,  consisting  of  the  following,  viz.,  Noble  Grand,  or 
N.  G.,  Vice  Grand,  or  "V.  G.,  Grand  Master,  or  G.  M.,  Secretary, 
Warden,  right  and  left  supporters  to  N.  G.  and  V.  G.,  guardian  and 
treasurer ;  that  five  shall  form  a  quorum,  and  the  meetings  shall  be 
held  eveiy  other  Saturday,  at  eight  in  the  evening,  and  continue 
open  until  ten,  when  it  shall  be  closed  for  the  evening ;  that  every 
member  of  the  lodge  shall  have  an  equal  voice  in  all  the  property 
and  concerns  thereof;  and  when  at  any  time  or  in  any  case  the 
votes  may  be  equal,  the  president  at  the  time  shall  have  the 
casting  vote. 

*^  Duty  of  Treasurer. 

*'  The  treasurer  shall  take  charge  of  the  funds  of  the  lodge,  and 
pay  all  demands  when  ordered  to  do  so  by  the  lodge,  or  by  the 
If.  G.,  V.  G.,  and  secretary  for  the  time  being.  He  shall  balance 
his  accounts  at  each  auditing  of  the  lodge  books,  or  when  required 
by  the  board  of  management,  and  supply  the  lodge  officers  with  a 
duplicate  thereof;  he  shall  also  give  up  all  books,  documents, 
moneys  and  property  of  the  lodge  in  his  possession  when  required 
so  to  do  by  a  resolution  of  the  lodge,  and  he  shall,  before  taking 
upon  himself  the  duties  of  his  office,  give  security  to  the  trustees, 
by  himself  and  two  bondsmen,  pursujint  to  the  Friendly  Societies 
Act,  13  &  14  Vict.  c.  llo,  s.  11,  the  amount  to  be  determined 
on  at  a  summoned  meeting  of  the  members,  and  bound  to  be  in 
the  form  set  forth  at  the  end  of  the  Friendly  Societies  Act. 

"  Dull/  of  Secietary, 

"  He  shall  attend  all  meetings  of  the  lodge,  take  minutes  of  the 

proceedings  thereof,  and  keep  a  correct  account  of  the  receipts 

and  expenditure  of  the  lodge,  prepare  all  summonses  in  due  time, 

•  attend  the  auditors  to  point  out  and  explain  anything  they  may 

require  respecting  the  accounts  when  required  by  the  officers^  or 
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a  majority  of  the  lodge.     He  shall  prepare  all  documents  for  the         l^^c- 
district  and  board  of  directors,  and  make  the  annual  and  other   «»„  p*  ,„„ 

•  •til         -r-«    •  11        n        *       *  k  nil.  I  1\(;UU> 

returns  to  the  registrar,  as  required  by  the  Friendly  Societies  Act,        

13  &  14  Vict.  c.  115,  and  for  his  services  he  shall  receive  from        ^sci. 
the  incidental  expense  funds  of  the  lodge  such  sum  as  may  be   Embezzimem 
agreed  upon  on  his  acceptance  of  oflSce."  ^Evidence 

The  prisoner  was  appointed  secretary  by  the  society,  and,  as 
such,  received  a  salary  of  1/.  per  annum.  No  treasurer  had  ever 
been  appointed,  and  the  prisoner  for  the  whole  fifteen  years  had 
always  at  the  weekly  meetings  of  the  society  received  all  moneys 
due  from  the  members,  giving  receipts  for  the  same,  and  punc- 
tually made  all  payments  due  from  the  society,  placing  the  balance 
in  the  society's  box  with  the  books  at  the  lodge  room.  The 
prisoner  always  gave  correct  receipts  to  the  members  for  their 
weekly  payments,  but  made  false  entries  in  the  contribution  and 
cash-book  kept  by  him  as  secretary. 

In  the  course  of  last  spring,  suspicions  having  arisen,  the  pri- 
Mner  was  called  upon  to  deliver  up  his  books  and  the  balance  in 
hand ;  and  it  was  then  discovered,  by  comparing  the  receipts  re- 
ceived by  the  members  from  the  prisoner  with  the  books  kept  by 
him,  that  he  had  not  entered  in  the  books  a  large  number  of  sub- 
scriptions received  by  him  in  small  sums  of  one,  two,  and  three 
shillings  at  a  time,  amounting  in  the  whole  to  more  than  100/. 

The  prisoner  was  called  upon  for  an  e:(planation,  and  at  once 
admittea  he  had  received  the  money,  and  was  willing  to  repay 
the  amount  by  instalments^  and  said  that  the  law  could  not  touch 
him. 

The  counsel  for  the  defence  contended  that  it  no  doubt  was  a 
breach  of  trust,  but  that  upon  these  facts  the  prisoner  could  not 
be  convicted  of  embezzlement 

In  the  course  of  the  case  the  books  of  the  society,  kept  by  the 
prisoner,  were  tendered  generally  in  evidence  by  the  prosecution  \ 
and,  on  behalf  of  the  prisoner,  it  was  objected  that  the  evidence 
must  be  confined  to  the  three  particular  entries  referring  to  the 
three  charges  in  the  indictment. 

The  Court,  however,  overruled  the  objection,  and  left  the  case 
to  the  Jury,  who  found  the  prisoner  guilty. 

The  Court  thereupon  passed  sentence,  but  respited  execution 
of  the  judgment  on  such  conviction  until  the  objection  was  con- 
sidered and  decided,  and  took  a  recognizance  of  bail  from  the 
prisoner  to  render  himself  in  execution,  pursuant  to  the  statute 
11  &  12yict.  c.  78. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  asked  whether, 
on  the  above  facts,  the  conviction  can  be  sustained. 

(Signed)        Thos.  Anderson, 
Chairman  of  the  said  Court  of  Quarter  Sessions. 

No  counsel  appeared  on  behalf  either  of  the  prosecution  or  the 
prisoner. 

By  the  Court,  Conviction  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

September  27thy  1861, 

(Before  Mr.  Justice  Byles.) 

Reg.  v.  Maloney.  (rt) 

Evidence — Question  asked  as  to  what  was  said  before  the  coroner, 

A  witness  may  be  asked  by  prisoner's  coutisel  as  to  what  he  said  be/ore 
coroner^  without  putti7ig  in  the  depositions, 

WILLIAM  MALONEY  was  indicted  for  the  murder  of  Mar^ 
Maloney.     He  was  also  charged,  upon  the  coroner's  inqui- 
sition, with  the* like  murder. 

Clerk  and  Orridgcy  for  the  prosecution. 

Sleighy  for  the  prisoner. 

Joseph  Saunders,  a  witness  for  the  prosecution,  being  cross- 
examined  as  to  whether  he  had  not  said,  before  the  coroner,  that  he 
"  told  the  woman  at  the  eating-house  that  a  murder  had  been 
committed ;" 

Clerk  objected  that  what  he  said  would  appear  by  the  depo- 
sitions, and  before  such  a  question  was  answered  they  must  be 
put  in. 

Sleigh  contended  that  such  a  course  was  not  necessary  in  regard 
to  depositions  taken  before  a  coroner.  They  differed  from  depo- 
sitions taken  before  a  magistrate.  Depositions  taken  by  a  coroner 
are  taken  under  the  7  Geo.  4,  c.  64,  s.  4,  repealing  the  1  &  2  Phil. 
cS;  Mary,  c.  13,  and  by  the  9  Geo.  4,  c.  r)4.  Depositions  taken 
before  a  magistrate  are  taken  under  the  11  &  12  Vict.  c.  42,  and 
although  the  rule  as  to  putting  in  depositions  before  a  question  be 
asked  as  to  their  contents  applies  to  depositions  taken  under  that 
statute,  there  is  no  such  rule  as  to  those  taken  under  the  statutes 
applying  to  coroners'  depositions. 

Byles,  J. — Unless  some  authority  is  shown  me  to  the  contrary, 
I  shall  allow  the  question  to  be  put.  The  rules  laid  down  by  the 
Judges  apply  to  examinations  before  a  magistrate ;  examinations 
before  a  coroner  are  not  mentioned,  and  this  seems  to  me  strongly 

(o)  Reported  bj  Bobrrt  0rridoB|  Esq.,  Barrister-at-Law. 
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in  favour  of  Mr.  Sleigh's  argument.     If  it  had  been  intended  that  Beo. 

the  same  rules  should  apply  to  depositions  taken  before  a  coroner,  n^Loi^ay, 

they  would  have  been  mentioned.     As  I  said  before,  unless  an  

anthority  be  shown  me  against  such  a  question  being  put,  I  shall  ^^^i- 

(mfavorem  vU(b)  allow  it  to  be  put  js^idiiux 

Guilty. 


CENTRAL  CRIMINAL  COURT. 
Tuesday,  26th  November^  1861. 
(Before  T.  Chambers,  Esq.,  Q.C.,  Common  Seijeant.)    * 
Reg.  r.  MoNTBiON.(a) 

Practice — Previous  conviction — Arraignment  under  24  <5*  25  Vici,  c.  99. 

The  prisoner  was  charged  with  uttering,  ^c,  having  been  before  convicte 
of  felony.  The  old  act  provided  that  the  previous  conviction  should 
be  proved  first  at  the  trial;  the  24  4*  25  Vict  c,  99,  directs  that  the 
prisoner  shall  not  be  arraigned  upon  the  previous  conviction  till  the 
subsequent  felony  shall  have  been  disposed  of.  The  Srd  section  of  the 
Repealing  Act,  24  Sf  25  Vict,  c,  95,  considered  as  to  proceedings  at 
trial  of  offences  committed  before  \st  November,  1861. 

Held^  by  the  Recorder  and  the  Common  Serjeant,  t/iat  the  3rd  sectioti  of  ^ 
the  Repealing  Act  directs  that  the  proceedings  at  the  trial  of  offences 
committed  before  1st  November,  1861,  shall  be  in  accordance  with  the 
rules  observed  till  that  time, 

DAVID  MONTRION  was  indicted  for  feloniously  uttering 
counterfeit  coin  on  the  19th  of  October,  he  having  been 
before  convicted  of  felony. 

Craufurd  and  IV.  H.  Coohe,  for  the  prosecution. 

Kbtouy  for  the  prisoner. 

The  prisoner  having  been  arraigned  upon  the  old  system,  which 
allowed  the  previous  conviction  to  be  charged  with  the  subsequent 
offence,  and  the  counsel  for  the  prosecution  being  about  to  prove  the 
case  according  to  the  practice  before  the  24  &  25  Vict.  c.  99  came 
into  operation. 

Ribtmi  objected,  first,  that  the  arraignment  should  have  been  as 
directed  by  section  37  of  that  Act ;  and  secondly,  until  that  were 
done,  no  evidence  of  the  previous  conviction  should  be  received. 

Having  reminded  the  Court  of  the  practice  under  the  old 
878tem,  when  a  prisoner  was  indicted  for  a  subsequent  uttering 

(a)  Beported  bj  Bobbbt  Ojuudod,  Esq.,  Barrister-at^Lftw. 
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Keg. 
r. 

MONTRIOX. 

1861. 

Practice^ 
Arraignment, 


after  a  previous  conviction,  he  called  the  attention  of  the  Court 
to  the  words  of  sect.  37  of  the  24  &  25  Vict.  c.  99,  which  are  as 
follows  :  ^'  Where  Jany  person  shall  have  been  convicted  of  any 
offence  against  this  Act,  or  any  former  Act  relating  to  the  coin, 
and  shall  afterwards  be  indicted  for  any  offence  against  this  Act, 
committed  subsequent  to  such  conviction"  (here  follow  directions 
as  to  preparation  of  indictment,  fees,  &c.),  "the  proceedings  upon 
any  indictment  for  committing  any  offence  after  a  previous  con- 
viction or  convictions  shall  be  as  follows;  (that  is  to  say),  the 
offender  shall  in  the  first  instance  be  arraigned  upon  so  much  only 
of  the  indictment  as  charges  tlie  subsequent  offence,  and  if  he 
plead  not  guilty,  or  if  the  Court  order  the  plea  of  not  guilty  to 
be  entered  on  his  behalf,  the  Jury  shall  be  charged,  in  the  first 
instance,  to  inquire  concerning  such  subsequent  offence  only ;  and 
if  they  find  him  guilty,  or  if  on  arraignment  he  plead  guilty, 
he  shall  then,  and  not  before,  be  asked  whether  he  had  been 
previously  convicted,  as  alleged  in  the  indictment,"  &c.  This 
provision  was  made  to  cure  the  great  injustice  which  existed 
under  the  former  Act,  and  although,  before  the  1st  of  November, 
the  Acts  of  Parliament  were  in  force  as  to  the  nature  of  the 
offence  when  the  prisoner  was  brought  to  trial,  the  procedure  at 
the  trial  was  to  follow  the  course  laid  down  by  the  new  Act. 

JV,  IL  Cooke, — If  that  be  so,  how  is  the  3rd  section  of  the 
Repealing  Act  (24  &  25  Vict.  c.  95)  to  be  construed  ?  The  words 
of  that  section  are,  that  *^  Every  offence  which  shall  have  been 
wholly  or  partly  committed  against  any  of  the  said  Acts  or  parts  of 
Acts,  before  this  Act  comes  into  operation,  shall  be  dealt  with, 
inquired  of,  tried,  determined  and  punished,  &c.,  in  the  same 
manner  as  if  the  said  Acts  and  parts  of  Acts  had  not  been 
repealed."  The  words  here,  "tried  and  determined,"  apply  to 
such  a  proceeding  as  trial  in  Court,  and  mode  of  trial,  and  the 
section  is  expressly  intended  as  a  guide  in  the  event  of  any  such 
objection  as  this  being  made. 

RibtoTiy  in  reply. — The  above  section  applies  to  the  nature  of  the 
offences  connnitted,  and  the  jurisdiction  of  the  Courts  under  the 
Act  that  is  repealed.  The  words,  *'  it  shall  be  tried,  &c.,"  are  only 
to  give  authority  to  the  Court  sitting  after  the  acts  are  repealed. 
The  practice  and  forms  at  those  courts  is  defined  and  governed 
solely  by  the  new  Acts. 

The  Common*  Serjeant. — It  seems  to  me  you  are  giving  a 
very  limited  effect  to  the  llcpealing  Act,  but,  as  it  is  a  matter  of 
great  importance,  I  will  consult  the  liecorder. 

The  Common  Serjeant  having  left  the  Court  for  that  puipose, 
returned,  and  said  the  Recorder  agreed  with  him  in  thinking  the 
proceedings  at  the  trial  should  be  as  formerly,  where  the  offence 
was  committed  before  the  24  &  25  Vict.  c.  99,  &c.,  came  into 
operation. 

Note. — In  a  case  tried  before  Mr.  Justice  Byles  next  day,  in  the 
same  court,  the  same  question  arose  in  an  ordinary  case  of  felony, 
and  his  Lordship  said,  "  I  am  of  opinion  that  as  far  as  the  offence 
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k  concerned,  the  offence  is  governed  by  the  former  statute ;  but 
as  to  the  procedure  at  the  trial,  that  is  to  be  regulated  by  the  Act 
which  is  in  force  at  the  time  of  trial  The  two  sections,  s.  37  of 
24  &  25  Vict  c,  99,  and  s.  3  of  the  Repealing  Act,  are  diflScult 
to  reconcile ;  but  I  am  strong  in  my  opimon." 

[Note. — ^At  the  winter  aamze,  held  at  Norwich,  December  9th,  Baron  Martin,  we  believe, 
agreed  with  the  yiew  taken  bj  the  Recorder  and  Common  Seijeant. — Rkporteb.] 


Rbg. 
r. 

Mo^TBIOX, 

1861. 

Practice'--^ 
Arraignments 


COURT  OF  CRIRONAL  APPEAL. 


Saturday^  November  16tf/,  1861. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Mautin  and  Bramwell,  BB.) 

RfeG.  V.  Jane  Robson.  (a) 

Bailee — Larceny — Married  woman — ^20  4"  21  VicL  c,  54,  s,  4. 

The  prisoner  J  a  married  woman^  living  with  her  husband^  at  the  request 
ef  a  lodger  in  her  husband's  house,  took  charge  of  his  box  containing, 
as  the  prisoner  knew,  money.  She  afterwards  broke  open  the  box, 
and  stole  the  money.  The  husband  had  nothing  to  do  with  the 
transaction : 

Heldf  upon  a  case  reserved  on  an  indictment  containing  counts  against 
the  prisoner  as  a  bailee,  and  for  larceny,  that  she  was  guilty  upon 
other  one  or  the  other  count. 

CASE  reserved  by  Martin,  B,,  for  the  opinion  of  this  Court 
The  indictment  was  tried  before  me  at  the  last  Durham 
assizes.  It  contained  two  counts  :» the  first  against  the  prisoner  as 
bailee  nnder  the  statute  20  &  21  Vict.  c.  54,  s.  4 ;  the  second,  for 
krceny. 

The  prisoner  was  a  married  woman,  living  with  her  husband. 
They  took  in  lodgers,  but  she  exclusively  attended  to  them,  made 
the  contracts  with  them  and  received  the  payments  from  them. 
Her  husband  did  not  in  any  way  interfere  in  regard  to  them. 

The  prosecutor  lodged  with  them  ;  he  had  in  his  bedroom  a  box 
in  which  he  kept  his  clothes ;  he  kept  in  this  box  a  smaller  box,  in 
which  he  had  placed  45/.  The  smaller  box  was  locked,  and  the 
key  placed  in  a  drawer  within  the  larger  one.     He  was  about  to 

(a)  Reported  by  J.  Thompson,  Esq.,  Barriater-at-Law, 
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go  to  another  part  of  the  country  to  work,  he  thereupon  locked  up 
the  larger  box,  gave  the  key  to  the  prisoner,  who  knew  that  the 
puialler  box  containing  the  451.  was  within  it,  and  requested  her  to 
take  care  of  all,  that  is  to  say,  the  larger  box  and  the  smaller  one, 
and  the  money  for  him,  which  she  promised  to  do,  and  took  the 
whole  under  her  charge,  and  into  her  possession,  so  far  as  she  could 
by  law. 

Her  husband  had  nothing  whatever  to  do  with  the  transaction. 
During  the  prosecutor's  absence,  and  whilst  she  was  in  possession 
and  charge  of  the  property  as  above  mentioned,  she  fraudulently 
stole  the  money,  and  took  and  converted  it  to  her  own  use.  Her 
husband  did  not  know  of  her  doing  so,  and  was  innocent  in  the 
matter, 

I  postponed  the  judgment,  and  permitted  her  to  be  discharged 
upon  her  husband's  recognizance  for  her  appearance  when  called 
upon: 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal ; 

First,  whether  the  prisoner,  under  the  circumstances  above 
mentioned,  was  a  bailee  within  the  meaning  of  the  statute  20  &  21 
Vict.  c.  54,  s.  4  ?  and. 

Secondly,  whether  she  was  guilty  of  larceny  ? 

Samuel  Martin. 

T.  Campbell  Foster,  for  the  prisoner. — This  conviction  cannot 
be  sustained.  First,  as  to  the  count  against  the  prisoner  as  bailee. 
No  doubt,  if  the  husband  had  committed  this  oiFence,  he  would 
have  been  criminally  liable  under  the  Fraudulent  Trustees  Act  as 
a  bailee. 

Martin,  B. — This  would  have  amounted  to  a  breaking  of  bulk. 

Foster. — I  am  now  upon  the  count  treating  the  prisoner  as  bailee, 
and  I  contend  the  prisoner  could  not  be  convicted  upon  it,  as  a 
bailment  is  founded  on  a  contract,  and  a  married  woman  is  unablo 
to  enter  into  a  contract.  In  point  of  law  the  husband  was  the 
bailee. 

WiGHTMAN,  J, — That  can  hardly  be  so.  He  knew  nothing 
about  the  transaction,  and  he  could  not  be  made  a  bailee  against 
his  will. 

Martin,  B. — It  is  only  necessary  that  a  person  should  have  the 
care  of  a  chattel  to  make  him  a  bailee ;  a  contract  is  not  essen- 
tial. There  is  a  case  where  a  master  purchased  a  railway 
ticket  for  his  servant  travelling  along  with  him,  and  it  was  held 
that  the  servant  could  sue  for  the  loss  of  his  own  luggage,  the 
action  being  founded  on  a  breach  of  duty  and  not  of  contract : 
(Marshall  v.  The  Yorkj  Newcastle  and  Berwick  Raihouy  Company^ 
11  C.B.  655.) 

Foster. — At  all  events  the  box  was  in  the  possession  of  the 
husband,  and  a  wife  cannot  be  convicted  of  steaung  the  property 
of  her  husband. 

WiGHTMAN,  J. — She  broke  the  box  open. 

Foster. — What  she  did  is  not  punishable  as  against  her  husband. 
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who  was  the  bailor.     Coggs  v.  Bamardj  1  Smith  L.  C.  82,  shows        ^^o- 
that  there  must  be  a  contract  to  support  a  baihnent.  j^^  robson. 

Mabtik,  B. — Can  there  not  be  a  bailment  by  licence  ?  

Foster. — ^I  submit  not.  ^®^* 

WiGHTMAN,  J. — If  the  husband,  though  a  bailee,  had  broken     Larceny— 
bulk,  would  he  not  be  liable  ?  and  if  so,  why  is  not  the  wife  liable  ?      Married 
Suppose  a  lodger  had  gone  out,  leaving  a  gold  watch  upon  his      voman. 
dressing-table^  and  the  wife,  without  the  knowledge  of  her  hus- 
band, had  taken  it,  would  she  not  be  liable  ? 

Foster. — I  submit  she  could  not  be  indicted. 

Martin,  B. — You  fail  in  showing  any  contract  with  the  hus- 
band at  all.  If  an  action  were  brought  against  him  for  the  loss, 
he  would  be  entitled  to  the  verdict  on  non  assumpsit, 

Foster  then  referred  to  the  cases  of  Marshall  v.  RuttoUy  8  T.  R. 
545;  and  Reg.  v.  Hassall,  30  L.  J.  175,  M.  C, ;  8  Cox  C.  C.  491. 
Secondly,  as  to  the  count  for  larceny.  A  breaking  of  bulk  as- 
sumes a  bailment 

WiGHTMAN,  J. — You  Can  break  bulk  without  a  bailment. 

Williams,  J. — ^The  reason  why  a  carrier's  wife  cannot  be 
^ilty  of  stealing  part  of  the  things  to  be  carried  is  because  a 
bailee  cannot  be  guilty  of  a  trespass,  but  a  stranger  can,  and  if  you 
add  to  the  trespass  a  felonious  intent,  that  will  make  it  a  larceny. 

Foster. — In  Willis^  case,  1  Moo.  C.  C.  375,  it  was  held,  that  the 
wife  of  a  member  of  a  friendly  society  who  stole  money  belonging 
to  the  society  out  of  a  box  in  her  husband's  custody,  under  the 
lock  of  the  stewards  of  the  society,  was  not  guilty  of  larceny.  A 
bailee  is  a  person  with  whom  a  specific  thing  is  deposited,  and  who 
IS  bound  to  return  it  in  specie. 

Waddy  for  the  prosecution. 

Pollock,  C.B. — It  is  enough  to  say  that  one  of  the  questions 
left  to  us  is,  whether  the  prisoner  was  guilty  of  larceny  under  the 
circumstances.     I  think  she  was. 

WiGHTMAN,  J. — Either  the  prisoner  was  a  bailee,  and  guilty 
on  the  first  count  of  the  indictment,  or  she  was  not  a  bailee,  and 
then  she  was  guilty  of  larceny  on  the  second  count. 

Martin,  B. — My  impression  is,  that  she  was  a  bailee  by  licence, 
and  that  there  need  not  be  a  speci^c  contract  of  bailment  to  make 
a  person  a  bailee  within  the  meaning  of  the  20  &  2]  Vict,  c  54,  s.  4. 

Williams,  J.  and  Channell  B.  concurred. 

Conviction  affirmed. 
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COURT  OP  QUEEN'S  BENCH, 

Monday,  May  27,  1861. 

(Before  Cockburn,  C.J.,  Crompton,  J.,  Hill,  J.  and 
Blackburn,  J.) 

Reg.  v.  BoYES.(rt) 

Witness — Privilege  on  ground  of  tendency  of  aiiswers  to  criminate^-^ 
Pardon — Liability  to  answer — Accomplivc — Corroboration, 

On  the  trial  of  an  information  against  the  defendant  for  bribery  at  a 
parliamentary  election^  filed  by  the  Attorney- General^  in  pursuance  of 
a  resolution  of  the  House  of  Commons^  a  person^  alleged  in  the  indict* 
ment  to  have  been  bribedy  vras  called  as  a  icitness ;  he  refused  to 
answer  any  question,  on  the  grou7id  that  the  answer  would  tend  to 
criminate  him,  A  pardon  under  the  Great  Seal  was  then  handed  to 
the  witness,  but  he  still  refused  to  answer,  upon  which  the  judge  com" 
pelled  him  to  answer ,  and  on  his  evidence  the  defendant  was  convicted: 

Held,  that  the  pardon  took  away  the  privilege  of  the  witness  so  far  as 
any  risk  of  prosecution  at  the  suit  of  the  Crown  was  concerned  ;  and 
that,  though  the  witness  might  still  be  liable  to  an  impeachment  by  the  ' 
House  of  Commons,  jiottoithstanding  the  jyardofi,  by  reason  of  the 
12  4*  13  fFilL  3,  c,  2,  yet  that  was  so  unlikely  to  happen  that  the  witness 
could  not  be  said  to  be  in  any  real  danger,  and  he  was  therefore  rightly 
compelled  to  answer. 

To  entitle  a  witness  to  the  privilege  of  not  answeri?ig  a  question  as 
tending  to  criminate  him,  the  court  must  see,  from  the  circumstances  of 
the  case  and  the  nature  of  the  evidence  which  the  witness  is  called  to 
give,  that  there  is  reasonable  ground  to  apprehend  danger  to  the 
witness  from  his  being  compelled  to  answer.  If  the  fact  of  the  witness 
being  in  danger  be  once  made  to  appear,  great  latitude  should  be 
allowed  to  him  in  judging  of  the  e^ect  of  any  particular  question. 
The  danger  to  be  apprehended  must  be  real  and  appreciable,  with 
reference  to  the  ordinary  operation  of  law,  in  the  ordinary  course  of 
things,  and  not  a  danger  of  an  imaginary  character,  having  reference 
to  some  barely  possible  contingency, 

INFORMATION  aed  by  the  Attorney-General  against  the 
defendant  for  bribery  committed  at  the  parliamentary  elec- 
tion for  the  borough  of  Beverley,  Yorkshire,  in  April  1859. 

(a)  Reported  by  J.  Thompson,  Esq.,  Barrister-at-Law. 
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The  information  contained  eight  counts,  each  charging  a  distinct        ^'^^• 
Ktof  bribery  to  different  voters.     The  third  count,  upon  which      boyes. 

alone  a  verdict  of  guilty  was  found,  charged  the  defendant  with       

laving  given  a  bribe  to  a  voter  named  John  Pougher.  ^^* 

The  trial  took  place  at  the  Yorkshire  Summer  Assizes,  1860,  AccmnpUce— 
before  Martin,  B.,  and  the  jury  thought  the  evidence  in  support  Corroboraiion. 
of  all  the  other  counts  but  the  third  insufficient.     In  support  of 
the  third  count  John  Pougher,  the  voter  bribed,  was  called  as  a 
witness,  and  the  learned  Judge  considered  it  to  be  his  duty  to  tell 
lim  that  he  was  not  bound  to  answer,  if  by  answering  he  would 
criniinate  himself.     The  witness  declined  to  answer  the  questions. 
Upon  that  the  Solicitor-General  put  his  hands  into  a  blue  bag 
which  was  lying  before  him,  and  produced  a  document,  which  he 
handed  to  the  witness,  and  said,  "  There  is  your  pardon."    The 
witness  looked  at  it  and  said,  "  What  have  I  done  to  deserve  a 
pardon  ?"     The  learned  Judge,  acting  upon  the  authority  of  two 
cases  which  he  had  before  him,  and  considering  that  he  was  justified 
in  so  acting,  said,  "  I  still  tell  you,  if  you  object  to  answer  the  ques- 
tions, you  need  not  do  so."    The  Solicitor-General  contended  that 
he  could  compel  him  to  answer.     Mdrtin,  B.,  said,  "  I  do  not  like 
to  do  that ;  it  is  a  very  serious  responsibility,  because  if  I  tell  him 
80  to  do  and  he  refuses,  I  shall  send  him  to  goal ;   and  to  act  in  so 
nnunary  a  way  seems  to  me  very  undesirable ;  I  cannot,  I  do  not 
Aink  I  ought  to  do  it.      I  believe  that  he  is  not  compellable  to 
lOBwer,  but  I  will  consult  Wilde,  B."     Having  consulted  Wilde, 
B.,  Martin,  B.  said  that  he  entertained  likewise  a  strong  doubt, 
but  under  the  circumstances  he  recommended  him,  and  he  should 
adopt  that  view,  to  compel  the  witness  to  answer.  *'  If  I  am  wrong, 
it  must  be  perfectly  understood  again  by  the  Solicitor-General,  that 
the  Court  is  to  set  me  right,  and  if  I  am  wrong  in  compelling  this 
man  to  answer,  the  prosecution  ought  to  drop." 

Poogher  then  deposed,  that  he  went  to  a  room  in  a  house  in 
the  borough,  where  the  other  witnesses  went  each  upon  difierent 
tiflieB,  and  that  there  they  saw  newspapers  and  other  things.  The 
defendant  was  in  the  room  conversing  with  them,  and  they  went 
fiom  thence  into  another  room,  where  a  man  gave  them,  as 
nuners  or  watchers,  or  officers  of  that  kind,  1/.,  in  some  cases  2L, 
and  it  was  stated  that  the  1/.  was  for  the  service  for  so  many  days, 
and  the  2/.  if  they  were  required  for  more  days.  That  was  the 
9pecie8  of  bribery  that  was  proved  in  these  cases.  It  was  con- 
tended by  the  defendant's  counsel,  that  there  was  no  corroboration 
of  the  witness's  evidence,  and  that  he,  being  in  the  nature  of  an 
locomplice^  the  learned  Judge  ought  to  have  directed  the  jury 
not  to  act  upon  his  evidence  alone,  and  to  acquit  the  prisoner. 

In  the  summing  up,  Martin,  B.,  thus  commented  upon  the 
evidence:  '*  If  that  man's  (Pougher)  evidence  wss  true,  this  was 
the  very  morning  of  the  election,  he  went  there  and  saw  the 
defendant ;  he  was  desired  to  go  into  the  room,  and  after  saying, 
'Now  my  man,  is  that  thou?'  and  I  said,  ^ of  course  it  was;'  he 
goes  into  a  room,  heard  a  voice  saying  *  two.'  That  is  followed 
YOL.  IX.  D     ' 
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K«<»*        up  by  the  two  sovereigns  being  put  into  his  hands.     He  imm 
3^,^       diately  gets  into  a  cab  and  goes  and  polls  for  Walters.     Now  y< 

must  ask  yourselves  whether  you  believe  that  the  two  sovereig 

1861.  were  given  to  the  man  for  his  vote,  and  whether  you  believe  tl 
Aeefyw^tike"  defendant  was  concerned  in  the  matter,  and  whether  it  was  doi 
C<yrrobcratiotu  with  his  authority  as  part  of  a  transaction  in  which  he  w 
engaged.  Assume,  for  the  purpose  of  the  present  discussion,  th 
this  man  was  speaking  the  truth.  Is  there  any  law  which  pr 
hibits  a  jury  from  believing  a  man  who  (it  must  be  assumed  f 
the  sake  of  the  argument)  spoke  the  truth  simply  because  he 
not  corroborated  ?  I  know  of  none.  I  know  of  no  rule  of  la 
myself,  but  there  is  a  rule  of  practice  which  has  become 
hallowed  as  to  be  deserving  of  respect :  I  believe  these  are  t! 
very  words  of  Lord  Abingcr,  it  deserves  to  have  all  the  reveren 
of  the  law.  This  case  is  distingubhable  from  that  cited  by  tl 
counsel  for  the  defendant,  for  they  were  there  accessories  proper 
so  called,  and  all  the  persons  were  concerned  in  the  same  often 
in  which  they  came  to  give  evidence  against  the  man.  In  tl 
particular  case  it  is  not  so,  because  all  of  these  cases  are  separate 
gone  into,  and  it  is  not  one  and  the  same  offence ;  and  if  you  thii 
that  all  these  witnesses  have  spoken  the  truth^  then  it  is  cle 
that  each  case  is  clear  and  separate ;  each  person  giving  mon 
is  a  distinct  offence.  I  have  endeavoured,  as  far  as  I  can, 
explain  to  you  these  matters  that  have  occurred  in  this  case, 
own  I  think  also  that  that  is  a  very  important  point,  and  that 
may  be  very  doubtful  whether  or  not  the  evidence  in  this  ca 
will  be  found  to  be  of  that  corroborative  character  which  the  k 
requires." 

The  only  witnesses  called  in  support  of  the  several  counts 
the  information,  were  the  voters  alleged  to  have  been  bribe 
each  of  w^hom  deposed  to  a  separate  act  of  bribery  und 
similar  circumstances  and  about  the  same  time.  The  same  coui 
was  pursued  as  to  each  of  these   witnesses  in  respect  to  th< 

{ardon,  and  being  compelled  to  answer  as  in  John  Pougher's  caj 
t  was  then  arranged  that,  if  the  two  points  or  either  of  the 
should  be  disposed  of  in  favour  of  the  defendant,  a  7iolle  proseq 
was  to  be  entered,  and  that  for  the  purpose  of  disposing  of  the 
points  the  Court  of  Queen's  Bench  should  be  in  the  same  positi' 
as  the  Judge,  and  consider  whether  the  Judge  ought  to  have  tc 
the  jury  to  acquit.  The  jury  returned  a  verdict  of  guilty  on  t 
third  count  only. 

November  13. — Edxoard  James  (with  him  Price  and  T,  June, 
moved  for  a  new  trial  on  the  grounds,  first,  that  the  Judge  w 
wrong  in  compelling  the  witness  Pougher  to  answer,  and  in  i 
ceiving  the  answer  so  obtained ;  secondly,  that  there  was  no  cc 
roborative  evidence  of  Pougher's  testimony.  Suppose  the  Jud^ 
was  wrong  in  compelling  the  witness  to  answer,  and  in  receivii 
the  answers  so  obtained. 

Hill,  J. — Is  it  a  question  of  improperly  admitting  evideno 
The  evidence  is  proper ;   the  evidence  is  admissible  according 


CRIMINAL  LAW  CASES.  35 

ill  the  rules  of  law ;  but  there  is  a  privilege  in  the  witness  (it  may        ^^* 
or  may  not  be  so)  which  only  appertains  to  him  and  does  not      boyes. 

appertain  to  the  party.     Suppose  that  the  witness  was  perfectly        

willing,  the  party  could  not  object,  and  say,  "You  are  not  to        |^' 
answer   because  you   will  criminate  yourself."      He  might  say,  Accomplice-^ 
**No;    the  interests  of  truth  and  justice  are  paramount,  and  1  Corroboration. 
will  give  the  evidence,"    The  Judge  might  say,  **  No ;  I  will  not 
aUow  you  that  privilege,"     That  is  something  about  which  the 
witness  can  complain,  but  the  party  cannot.     The  question  has 
arisen  in  a  case  where  an  attorney  is  asked  to  disclose  that  which 
his  professional  duty  would  prevent  his  disclosing.     He  is  willing 
to  waive  it,  and  the  client  is  willing  to  waive  it    The  party  in  the 
smt  cannot  ii^terpose  and  say  he  will  not  have  it. 

James, — This  is  a  case  peculiar  in  its  circumstances.  The 
learned  Judge,  if  it  had  not  been  thoroughly  consented  to  by  the 
Crown  that  the  defendant  was  to  have  the  benefit,  although  there 
may  have  been  no  case  in  point  on  this  doubtful  question,  would 
not  have  compelled  the  witness  to  answer  the  questions,  and  the 
defendant  could  not  have  been  convicted.  In  Rex  v.  Reading 
(7  St.  Tr.  296),  it  was  held  that  the  witness  was  privileged  from 
answering  questions  respecting  the  commission  of  an  offence, 
although  he  had  received  a  pardon.  And  by  the  12  &  13  Will.  3, 
c  2,  it  is  provided  that  no  pardon  under  the  Great  Seal  shall  be 
Readable  to  an  impeachment  by  the  Commons  in  Parliament. 
In  this  case  the  prosecution  was  instituted  in  pursuance  of  a 
redolution  of  the  House  of  Commons.  Secondly,  there  was  no 
corroborative  evidence  of  Pougher's  testimony,  and  the  Judge 
ooght  to  have  directed  the  jury  not  to  act  upon  it.  There  exists 
a  course  of  practice  in  the  administration  of  the  criminal  law  of 
this  country,  that  a  man  cannot  be  found  guilty  on  the  simple 
eridence  of  an  accessory,  and  it  is  put  upon  the  principle  that  if 
yoa  allow  a  man  who  comes  forward  and  states  he  is  guilty  of  a 
crime  to  give  evidence  against  another,  you  enable  a  guilty 
person  to  come  forward  and  charge  an  innocent  person,  and  upon 
ma  rimple  statement  to  convict  him.  A  practice  has  arisen  and 
been  lu  force  for  a  considerable  time,  that  a  man  cannot  be 
convicted  upon  the  evidence  of  an  accessory,  except  there  is  some 
corroboration  of  it.  In  this  case  there  was  no  corroboration  of 
any  of  the  witnesses  within  the  true  spirit  of  this  rule.  At  the 
^trial  the  Judge  should  have  adopted  the  ordinary  course^  and  have 
told  or  directed  the  jury  that,  as  there  was  no  corroborative 
evidence,  they  ought  not  to  act  upon  the  evidence  of  the  witness. 

CocKBURX,  C.J. — If  he  told  them  the  practice  was  generally 
not  to  act  on  the  evidence  of  an  accomplice  without  being  con- 
firmed, but  if  the  evidence  made  out  to  their  minds  that  he  was 
speaking  the  truth,  they  ought  to  believe  him,  I  think  his 
weetion  wjis  right.  I  protest  against  its  being  the  duty  of  the 
Judge  to  direct  the  jury  to  acquit  because  the  evidence  of  an 
accomplice  is  uncorroborated. 

D  2 
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Reg.  Wightman,  J. — The  law  does  not  of  necessity  require  any 

BoYEs.       corroboration, 

James. — The  subject  is  discussed  in  1  Phillips  on  Evidence, 

1861.  and  the  various  cases  commented  upon,  and  at  page  101  it  is  said : 
Accomplice^  "  ^^  ^  rcview  of  the  cases  above  cited,  the  result  that  may  be 
Corroboration,  deduced  from  them  seems  to  be,  that,  on  the  trial  of  a  prisoner 
against  whom  an  accomplice  appears  as  a  witness,  there  should  be 
(in  order  to  warrant  a  judge  in  advising  a  jury  to  give  credit  to 
such  a  witness,  and  to  warrant  the  juiy  in  convicting)  some  con- 
firmatory evidence  that  is  proof  independent  of  the  evidence  of 
tlie  accomplice,  from  which  it  may  be  reasonably  inferred  that  the 
prisoner  was  concerned  with  the  accomplice  in  the  commission  of 
the  crime."  • 

CoCKBUKN,  C.J. — It  is  stated  very  well  in  Taylor  on  Evidence, 
796;  **The  degree  of  credit  which  ought  to  be  given  to  the  testi- 
mony of  an  accomplice  is  a  matter  exclusively  within  the  i}rovincc 
of  the  jury.  It  has  sometimes  been  said  they  ought  not  to  believe 
him  unless  his  evidence  is  corroborated  by  other  evidence,  and 
without  doubt  great  caution  in  weighing  such  testimony  is  dictated 
by  prudence  and  reason.  But  no  positive  rule  of  law  exists  upon 
the  subject,  and  the  jury  may,  if  they  please,  act  upon  the 
evidence  of  an  accomplice,  even  in  a  capital  case,  without  any 
confirmation  of  his  statement.  It  is  true  that  judges  in  their 
discretion  will  advise  a  jury  not  to  convict  a  prisoner  upon  the 
testimony  of  an  accomplice  alone,  and  without  corroboration,  and 
the  practice  of  giving  such  advice  is  now  so  general  that  its  omis- 
sion would  be  deemed  a  neglect  of  duty  on  the  part  of  the  judge. 
Considering  too  the  respect  which  is  always  paid  by  the  jury  to 
this  advice  from  the  bench,  it  may  be  regarded  as  the  settled 
course  of  practice  not  to  convict  a  prisoner,  except  under  very 
special  circumstances,  upon  the  sole  and  uncorroborated  testimony 
of  an  accomplice.  The  judges  do  not,  in  such  cases,  withdraw  the 
case  from  the  jury  by  positive  directions  to  acquit,  but  only 
advise  them  not  to  give  credit  to  the  testimony."  1  think  that  is 
a  fair  exposition  of  what  the  present  practice  is.  Wc  think  that 
he  ought  not  to  have  told  the  jury  to  acquit  if  the  witness  was 
uncorroborated. 

The  Court,  after  consulting  Martin,  B.,  granted  a  rule  nisi  on 
both  grounds. 

The  Solicitor-General  (Sir  W.  Atherton),  31o7ik  and  Cleasbt/j 
showed  cause  against  the  rule,  and  Edward  JamcSy  Price  and  T. 
Jones  supported  it  (Feb.  12  and  13,  1861,  at  the  sittings  after 
Hilary  Term). 

Cromptox,  J. — This  rule  was  moved  for  on  one  ground,  that 
there  was  no  corroboration  of  the  witness  Poughcr.  It  may  be  a 
question  whether  Pougher  was  an  accomplice  of  the  defendant's; 
but,  treating  him  as  an  accomplice,  the  question  is,  was  the  judge 
warranted  in  the  direction  he  gave  to  the  juiy  ?  The  law  is  laid  down 
correctly  in  Reg.  v.  Stubbs^  7  Cox  C.  C.  48 ;  1  Dears.  C.  C.  555j  by 
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Jervis,  C.  J. :  *'  It  is  not  a  rule  of  law  that  an  accomplice  must  be 
confirmed  in  order  to  render  a  conviction  valid,  and  it  is  the  duty  of 
the  judge  to  tell  the  jury  that  they  may,  if  they  please,  act  on  the 
luconfirmed  testimony  of  an  accomplice.  It  is  a  rule  of  practice, 
and  that  only,  and  it  is  usual  in  practice,  for  the  judge  to  advise 
the  jury  not  to  convict  on  the  testimony  of  an  accomplice  alone, 
and  juries  generidly  attend  to  the  direction  of  the  judge,  and  re- 
quire confirmation.  To  my  mind,  there  was  fully  sufficient  cor- 
loboration  to  warrant  the  verdict  of  the  jury.  It  is  not  necessary 
that  the  corroboration  should  be  as  to  the  very  facts  stated  by  the 
witness.  What  corroboration  is  sufficient  may  depend  on  a  variety 
ofdrcumstances. 

The  rest  of  the  Court  concurred. 

The  Court  discharged  the  rule  so  far  as  related  to  the 
want  of  corroboration  of  the  witness  Pougher,  and  directed 
that  the  other  point  should  be  argued  in  the  following  Easter 
Term  by  one  counsel  on  each  side. 


April  25. — Ckasby  argued  for  the  Crown,  and  Edward  James 
for  the  defendant. 

Authorities  cited: — Tayl.  Ev.  1174;  Tlie  People  v.  Mather, 
4,  Wendell's  New  York  Rep.  254 ;  4  Bl.  Com.  259 ;  4  Inst.  22-3 ; 
Com.  Dig.  Pari.  L.  28  to  40;  Seld.  Jud.  Pari.  36;  Hallam's 
EngL  cap.  12,  s.  2 ;  Vin.  Abr.  E.  2  ;  Fisher  v.  RmiaUs,  12  C.  B. 
762;  S.  V.  Lord  Shaftesbury;  3  Inst.  236;  Com.  Dig.  tit. 
« Pardon,''  B. ;  9  &  10  Will.  3,  c.  32. 

Cur.  adv.  vult. 


Reo. 

V, 

Botes. 

1861. 

Accomplice — 

Pardon — 

Bound  to 

answer. 


CoCKBURN,  C.  J. — This  case  comes  before  us  under  peculiar 
dicumslances.  On  the  trial  of  the  defendant  on  an  information 
by  the  Attorney-General  for  bribery,  a  witness  who  was  called  to 
prove  the  fact  of  his  having  received  a  bribe  from  the  defendant, 
objected  to  give  evidence,  on  the  ground  that  the  eflfect  of  the 
evidence  he  was  called  upon  to  give  would  be  to  criminate  him- 
self. Thereupon  the  counsel  for  the  Crown  handed  in  a  pardon 
Qiider  the  Great  Seal  to  the  witness,  who  accepted  it.  The  wit- 
ness, however,  still  objected  to  give  evidence,  and  the  learned 
judge  who  presided  at  the  trial,  entertaining  a  doubt  as  to  whether 
the  witness  could  be  properiy  compelled  to  answer,  notwithstand- 
ing the  pardon,  an  armngement  was  come  to  between  the  counsel 
on  both  sides,  with  the  sanction  of  the  judge,  that  the  witness 
sbonld  be  directed  to  answer,  but  that  the  opinion  of  this  Court 
should  be  taken  as  to  whether  the  privilege  of  the  witness  re- 
mained, notwithstanding  the  pardon,  the  counsel  for  the  Crown 
undertaking,  in  the  event  of  the  Court  holding  in  the  affimative, 
to  enter  a  nolle  prosequi  if  the  defendant  should  be  convicted.  We 
think  it  necessary  to  protest  against  a  repetition  on  any  future 
occasion  of  a  proceeding  which  we  believe  to  be  wholly  unprece- 
dented, it  appearing  to  us  inconvenient  and  unbecoming  that  this 
Court  should  be  called  upon  to  pronounce  a  judgment  which  it  i^ 


38        *  CRIMINAL  LAW  CASES. 

Keo.        without  authority  to  enforce.    It  is  perhaps  to  be  regretted  that 
BoYEs.       wnder  such  circumstances  a  rule  nisi  should  have  been  granted. 

Probably,  had  the  rule  visi  for  a  new  trial  been  moved  for  on  this 

1861 .  ground  alone,  we  should  have  refused  the  rule ;  but  the  rule  hav- 
AccompUce-^  ing  been  moved  for  on  other  grounds  as  well  as  on  this,  it  was 
Pardon-^  somewhat  iraprovidently  allowed  on  this  ground  also.  Now, 
Bound  to  however,  the  matter  having  been  discussed  on  a  rule  granted  by 
us,  we  think  it  best  to  pronounce  our  opinion  on  the  point  sub- 
mitted to  us,  but  we  are  anxious  to  protect  ourselves  against  the 
present  proceeding  being  drawn  into  a  precedent  or  adopted  on 
any  future  occasion.  Upon  the  first  argument  we  held  tnat  the 
pardon  took  away  the  privilege  of  the  witness,  so  far  as  regarded 
any  risk  of  prosecution  at  the  suit  of  the  Crown ;  but  it  was  ob- 
jected that  a  pardon  was  no  protection  against  an  impeachment  by 
the  Commons  in  Parliament,  and  on  this  point  the  case  was  argued 
before  us  in  the  last  term.  The  question  on  which  our  opinion 
is  now  required  is,  whether  the  enactment  of  the  third  section  of 
the  Act  of  Settlement,  the  12  &  13  Will.  3,  c.  2,  "  that  no  pardon 
under  the  Great  Seal  shall  be  pleadable  to  an  impeachment  by 
the  Commons  in  Parliament,^'  is  a  suflScicnt  reason  for  holding 
that  the  privilege  of  the  witness  still  existed  in  this  case,  on  the 
ground  that  the  witness,  though  protected  by  the  pardon  against 
every  other  form  of  prosecution,  might  possibly  be  subject  to 
parliamentary  impeachment.  In  support  or  this  proposition  it  was 
urged  on  behalf  of  the  defendant  that  bribery  at  the  election  of 
members  to  serve  in  Parliament  being  a  matter  in  which  the 
House  of  Commons  would  be  likely  to  take  a  peculiar  interest,  as 
immediately  affecting  its  own  privileges,  it  was  not  impossible  that 
if  other  remedies  proved  ineffectual,  proceedings  by  impeachment 
might  be  resorted  to.  It  was  also  contended  that  a  bare  possi- 
bility of  legal  peril  was  sufficient  to  entitle  a  witness  to  protection  : 
nay,  further,  that  the  witness  was  the  sole  judge  as  to  whether  his 
evidence  would  bring  him  into  danger  of  the  law,  and  that  the 
statement  of  his  belief  to  that  effect,  if  not  manifestly  made  mala 
fidey  would  be  received  as  conclusive.  With  the  latter  of  these 
propositions  we  are  altogether  unable  to  concur.  Upon  review  of 
the  authorities,  we  are  clearly  of  opinion  that  the  view  of  the  law 
propounded  by  Lord  Wensleydale  in  Osborn  v.  The  London  Dock 
Company^  10  Ex.  701,  and  acted  upon  by  Stuart,  V.  C,  in  Side^ 
bottom  V.  Adkinsy  3  Jur.  N.S.  631,  is  the  correct  one,  and  that  to 
entitle  a  party  called  as  a  witness  to  the  privilege  of  silence,  the 
Court  must  see,  from  the  circumstances  of  the  case  and  the 
nature  of  the  evidence  which  the  witness  is  called  to  give,  that 
there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer.  Indeed,  we  quite  agree  that 
if  the  fact  of  the  witness  being  in  danger  be  once  made  to  appear, 
great  latitude  should  be  allowed  to  him  in  judging  for  himself  of 
the  effect  of  any  particular  question,  there  being  no  doubt,  as 
observed  by  Alderson,  B.,  in  Osborn  v.  The  London  Dock  Com- 
pany^ that  a  question  which  might  appear  at  first  sight  a  very  in- 


antwer. 


CRIMIKAL  LAW  CASES.  39 

Bocent  one,  might,  by  affording  a  link  in  a  chain  of  evidence,        ^®- 
become  the  means  of  bringing  home   an   offence   to   the  party      botbs. 

laswering.     Subject  to  this  reservation,  a  judge  is,  in  our  opinion,        

bound  to  insist  on  a  witness  answering,  unless  he  is  satisfied  that  ^^^\* 
Ae  answer  will  tend  to  put  the  witness  in  perih  Further  than  this,  j^ccomplu 
we  are  of  opinion  that  the  danger  to  be  apprehended  must  be  real  Pardw- 
and  appreciable  with  reference  to  the  ordiinary  operation  of  law  in  -^^^^^^ 
the  ordinary  course  of  things,  not  a  danger  of  an  imaginary  and  '*'""^- 
unsabstantial  character,  having  reference  to  some  extraordinary 
and  barely  possible  contingency,  so  improbable  that  no  reasonable 
man  would  suffer  it  to  influence  his  conduct.  We  think  that  a 
merely  remote  and  naked  possibility  out  of  the  ordinary  course  of 
the  law,  and  such  as  no  reasonable  man  would  be  affected  by, 
should  not  be  suffered  to  obstruct  the  administration  of  justice. 
The  object  of  the  law  is  to  afford  to  a  party  called  upon  to  give 
eridence  in  a  proceeding  ijiter  alios,  protection  against  being 
broaght  by  means  of  his  own  evidence  within  the  penalties  pf  the 
law.  But  it  would  be  to  convert  a  salutary  protection  into  a 
means  of  abuse  if  it  were  to  be  held  that  a  mere  imaginary  possi« 
bili^  of  danger,  however  remote  and  improbable,  was  sufficient  to 
jaatify  the  withholding  of  evidence  essential  to  the  ends  of  justice. 
Now,  in  the  present  case,  no  one  seriously  supposes  that  the 
vitness  rons  the  slightest  risk  of  an  impeachment  by  the  House 
tf  Conunons.  No  instance  of  such  a  proceeding  in  the,  unhappily, 
too  numerous  cases  of  bribery  which  have  engaged  the  attention 
of  the  House  of  Commons  has  ever  occurred,  or,  so  far  as  we  arc 
aware,  has  ever  been  thought  of.  To  suppose  that  such  a  pro- 
ceeding would  be  applied  to  the  case  of  this  witness  would  be 
amply  ridiculous,  more  especially  as  the  proceeding  by  informa- 
tion was  undertaken  by  the  Attorney-General  by  the  direction  of 
the  House  itself,  and  it  would  therefore  be  contrary  to  all  justice 
to  treat  the  pardon,  provided  in  the  interest  of  the  prosecution  to 
insure  the  evidence  of  the  witness,  as  a  nullity,  and  to  subject  him 
to  a  proceeding  by  impeachment.  It  appears  to  us,  therefore, 
that  the  witness  in  this  case  was  not  in  a  rational  point  of  view  in 
any  the  slightest  real  danger  from  the  evidence  he  was  called 
apon  to  give,  when  protected  by  the  pardon  from  all  ordinary  legal 
proceedings,  and  that  it  was  therefore  the  duty  of  the  presiding 
judge  to  compel  him  to  answer.  It  follows  that,  in  our  opinion, 
the  law  officei*s  of  the  Crown  are  not  bound  to  enter  a  nolle 
prosequi  in  favour  of  the  defendant. 

Sule  discharged^ 
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COURT  OF  QUEEN'S  BENCH. 

June  10,  1861. 

(Before  Cockbdun,  C.J.,  Wightman,  J,,  Crompton,  J., 
and  Blackburn,  J.) 

Rkg.  v.  Ciiarlesworth.  (a) 

Information — Pleading  facts  occurring  at  trial — Not  guilty — Double 
pleading  not  allov^d  in  misdemeanor. 

On  the  triid  of  an  information  filed  by  the  Attorney-  Generaly  charging 
the  defendant  with  bribery  at  an  election},  the  principal  witness  for  the 
prosecution  refused  to  answer  certain  questions,  and  was  committed  for 
contempt^  and  the  judge  discharged  the  jury  without  giving  a  verdict. 
The  defendant  had  pleaded  not  guilty,  and  he  note  desired  to  plead  in 
addition  the  several  matters  which  occurred  at  the  trial: 

Heldy  tliat  he  could  not  do  so,  as  he  would  tlien  be  pleading  double,  but 
thai  the  whole  facts  might  be  set  out  on  the  record^  so  that  he  might 

\   take  any  steps  he  might  be  advised  in  a  court  of  error, 

THIS  was  a  rule  calling  upon  the  defendant  to  show  cause  why 
a  plea  pleaded  by  the  defendant  in  bar  of  further  proceedings 
should  not  be  taken  on  the  file. 

An  information  had  been  filed  by  the  Attorney-General,  under 
the  Corrupt  Practices  Act,  charging  the  defendant  with  bribery 
at  the  Wakefield  parliamentary  election,  and  at  the  trial  before 
Hill,  J-  one  of  the  witnesses  named  Fernandez,  who  was  called  on 
the  part  of  the  prosecution,  refused  to  give  evidence,  whereupon 
the  learned  judge  sentenced  him  to  a  fine  of  500/.,  and  committed 
him  to  prison  for  contempt  of  court,  and  the  jury  were  discharged 
from  giving  any  verdict. 

For  the  defendant  it  was  contended  that  the  prosecutor^s  case 

(a)  Reported  by  Joh^  Thoxtson,  Ea^.,  Barrister-at-Lair. 
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kving  fiuled^  a  verdict  ought  to  have  been  returned  for  the  de-  ^*]* 

fendant^  but  In  anticipation  of  the  information  being  again  taken  CHARLEa- 

down  for  trial,  an  order  was  obtained  by  the  defendant,  granting  worth. 

him  leave  to  file  a  plea  in  the  nature  of  a  plea  puis  darrein  con-  j"^ 

tinuance^  in  order  to  raise,  as  a  defence  to  the  information,  the  — .' 

point  that  the  defendant   had   already  once   been  put  upon  his  Plea  puis 

trial,  and  could  not  be  a  second  time  put  in  peril  for  the  same  ^J^^^^ 

matter.  eAofya  ofjwry 

The  plea  of  not  guilty  still  remained  on  the  record,  and  tho     ^JjS* 
following  is  a  copy  of  the  new  plea  pleaded : — 

"  Trinity  Term,  in  the  24th  Vict.  And  now  (that  is  to  say), 
on  the  22nd  May,  in  this  same  term,  before  our  said  Lady  the 
Queen,  at  Westminster,  cometh  the  said  John  BarfT  Charlesworth, 
by  the  said  Charles  Fiddey  his  attorney,  and  saith  that  the  said 
Attorney-General  for  our  said  Lady  the  Queen  ought  not  further 
to  prosecute  the  above  mentioned  information  against  him  the  said 
John  Barff  Charlesworth,  or  to  proceed  to  the  trial  of  the  said  issue 
above  joined,  because  he  says  that  heretofore  (to  wit)  on  the  7th 
day  of  March,  1861,  at  York,  in  the  county  of  York,  at  the  assizes 
then  and  there  holden  in  and  for  the  said  county,  before  the  HoA 
Sir  Hugh  Hill,  Knight,  and  the  Hon.  Sir  Henry  Singer  Keating, 
Knight,  justices  of  our  Lady  the  Queen,  duly  assigned  to  take 
the  assizes  in  and  for  the  said  city,  the  jurors  of  the  jury  aforesaid, 
being  then  and  there  called,  did  then  and  there  come :  thereupon 
ITilUam  Howson,  Joseph  Hunter,  Stephen  Cattley,  Peter  White- 
kj,  Samnel  Roberts,  Thomas  Cass,  Botterill  Johnson,  William 
Sursden,  Foster  Shaw,  Tom  Holdsworth,  George  Holdsworth,  and 
Geoige  Goody  Kemp,  twelve  of  the  jurors  last  aforesaid,  were 
then  and  there  duly  caJled,  and  did  then  and  there  duly  answer  to 
their  names  respectively,  and  were  then  and  there  duly  sworn  and 
empanelled  to  try  the  issue  above  knit  and  joined  between  our 
aorereign  Lady  the  Queen  and  the  said  John  Barff  Charlesworth. 
And  the  said  jurors  so  sworn  and  empanelled  were  then  and  there 
duly  charged  with  the  said  John  Barff*  Charlesworth,  who  was 
then  and  there  duly  given  in  charge  to  the  last-mentioned  jurors 
10  sworn  and  empanelled  as  last  aforesaid,  and  Sir  William 
Atherton,  Knight,  her  Majesty's  Solicitor-General,  as  counsel  for 
lod  CD  behalf  of  our  Lady  the  Queen,  who  then  and  there  pro- 
secQted  for  our  said  Lady  the  Queen  in  that  behalf,  did  then  and 
there  produce  divers  (to  wit)  eight  witnesses  for  and  on  behalf  of 
our  said  Lady  the  Queen,  who  were  then  and  there  duly  sworn, 
and  then  and  there  gave  evidence  to  the  said  court  and  the  said 
jury  so  sworn  and  empanelled  and  charged  with  the  said  John 
Barff  Charlesworth  as  aforesaid,  touching  the  said  supposed  luis- 
demeanors  above  laid  to  his  charge.  And  the  said  John  Barff 
Charlesworth  further  says,  that  after  the  said  jurors  were  so 
duurged  with  the  said  John  Barff  Charlesworth,  and  during  the 
trial  of  the  said  issue,  Jos^  Louis  Fernandez,  one  of  the  said 
witnesses  for  and  on  behalf  of  our  said  Lady  the  Queen,  refused 
to  answer  a  certain  question  put  to  him  by  the  counsel  for  and  on 
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^^*        behalf  of  our  said  Lady  the  Qticen  ;  whereupon  the  said  Sir  Hu<;l 

Chablbs-     Hill,  one  of  the  said  justices,  having  delivered  his  opinion  that  th 

woBTH.      said  Jos6  Louis  Fernandez  was  bound  by  law  to  answer  the  sai< 

^TT:         question,  and  he  still  refused  to  answer  the  same,  the  counsel  fo 

'        our  said  Lady  the  Queen  declined  further  to  proceed  with  th 

PUapuu     trial  of  the  said  issue,  and  called  upon  the  said  justice  to  discharg 

^anoe^it-  *^®  said  jurors  from  giving  any  verdict  thereon,  against  which  th 

charge  of  jury  Said  John  BarffCharlesworth,  by  his  counsel  in  that  behalf,  protest  e 

on  a  former    and  objected,  and  requested  the  said  justice  to  proceed  with  th 

^^        trial  of  the  said  issue,  so  that  the  jurors  aforesaid  might  delive 

their  verdict  thereon,  which  the  said  justice  refused  to  do ;  an< 

thereupon  the  said  justice  tlien  and  there  for  the  reason  aforesaid 

and  for  no  other  cause  whatever,  without  the  consent  and  againa 

the  will  of  the  said  John  BarfF  Charlesworth,  discharged  the  sait 

jurors  of  the  said  John  BarfF  Charlesworth,  and  from  declaring  o 

giving  their  verdict  on  the  said  issue.     And  this  the  said  Join 

Barff  Charlesworth  is  ready  to  verify,  &c. ;  whereupon  he  pray 

judgment,  and  that  he  may  be  dismissed  by  the  court  here  of  tin 

Dremises  in   the  said  information  mentioned,  and  be  acquittet 

rnereof  and  go  thereof  without  day,  and  that  the  same  may  not  bi 

further  prosecuted  against  him  the  said  John  Barff  Charlesworth 

Sir  F.  Kelly^  {Bovilly  Mellish  and  Maule  with  him)  now  showec 
cause. — The  question  is  a  most  important  one,  and  amounts  t< 
this :  shall  trial  by  jury  be  taken  away  and  the  power  of  deter 
mining  the  prosecution  be  vested  in  the  judge?  The  Crowi 
should  either  traverse  the  plea  if  untrue  in  point  of  fact,  or  replj 
to  it,  or  demur  to  it,  so  that  the  opinion  of  the  court  might  b( 
obtained  whether  the  plea  was  a  valid  one  or  not,  and  then  the 
question  might  be  afterwards  taken,  if  necessary,  to  the  court  o 
error.  This  is  in  effect  a  plea  puis  darrein  continuance^  it  is  a  righ 
of  the  subject  to  raise  the  question  of  tlic  discharge  of  the  jury  b] 
this  plea:  (^Conway  and  Lynch  y.  The  Queen,  1  Cox  Criin.  Cas 
210,  7  Ir.  L.  Rep.  149.)  There  the  prisoners  were  put  upon  thei: 
trial  for  felony,  and  the  jury,  not  being  able  to  agree,  were  dis 
charged,  they  were  tried  a  second  and  a  third  time,  and  on  th( 
third  trial  a  plea  of  the  discharge  of  the  jury  was  put  upon  th< 
record.  [Crompton,  J. — If  the  defendant  pleads  this  in  bar,  h« 
cannot  plead  it  without  withdrawing  his  plea  of  not  guilty ;  other 
wise  he  would  be  pleading  double,  which  cannot  be  done  in  j 
criminal  case.]  We  need  not  abandon  the  plea  of  "  not  guilty ; 
it  was  not  done  in  Conway  and  Lynch  v.  The  Queen,  [Black 
BURN,  J. — There  the  counsel  waived  all  objection  as  to  form 
Crompton,  J. — It  is  a  plea  in  bar  in  consequence  of  somethinc 
happening  after  the  prosecution ;  it  prays  judgment  of  acquittal 
I  think  the  Crown  here  is  taking  the  proper  course.  In  Conwax 
and  Lynch  v.  The  Queen^  Crampton,  J.  complained  that  th< 
plaintiffs  in  error  had  pleaded  douole.]  No;  all  he  objected  tc 
was  that  the  plea  itself  was  double.  Error  in  mere  form  is  amend 
able ;  the  question  here  is  one  of  substance,  whether  this  plea  ii 
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j^eadable  at  all.     Notice  has  been  given  to  the  Crown-office,  the       ^^0- 
Treasury  and  the  Associate,  to  produce  the  record,  which  ought  to    chables- 
oontun  an  entry  of  the  discharge  of  the  jury^  and  the  reason  for      wobtu. 

that  discharge.     [The  Solicitor- General — This  is  a  record  of  this        

eoart,  and  entries  will  be  made  on  it  as  on  a  record  at  Nisi  Prius ;        .' 

at  present  only  minutes  are  prepared,  from  which  the  record  will     piea  puU 
be  made  up  hereafter.     Blackburn,  J. — ^I  certainly  thought  that  ,f^J^^^^^^ 

iD  a  misdemeanor  the  defendant  could  not  plead  double,  but  if  he  [ 

desired  to  plead  a  special  plea  in  bar,  he  mu^t  withdraw  his  plea  o» oj^ 
of  "  not  guilty.**]  In  felony  a  man  may  plead  autrefois  acquit^  and  *^^ 
also  plead  over ;  this  partakes  somewhat  of  autrefois  acquit,  and 
also  of  a  plea  puis  darrein  continuance,  but  it  is  not  exactly  either. 
He  referred  to  R.  v.  Newton^  3  Car.  &  K.  88.  [Cockburn, 
C.  J.-— You  must  try  the  whole  record :  this  is  analogous  to  autre- 
fois acquit.  You  are  proposing  to  do  what  you  could  not  do  if 
there  had  been  an  acquittal;  why  should  you  be  in  a  better 
position  ?]  If  any  mode  can  be  suggested  to  obtain  the  opinion  of 
the  court  before  proceeding  to  trial,  the  defendant's  object  will  be 
attained.  In  the  case  of  Eeff.  v.  Damson^  8  Cox  Crim.  Cas.  360, 
2  Fost.  &  Fin.  250,  the  jury  not  being  able  to  agree  were  dis- 
charged, and  the  indictment  was  removed  to  the  Central  Criminal 
Court  by  certiorari.  In  WhiibreadTs  case,  30  Car.  2,  there  was  an 
adictment  against  three,  and  the  case  was  only  proved  as  against 
oe;  the  judges  discharged  the  jury  as  to  the  two,  in  order  that  the 
ease  against  them  might  be  amended^  and  they  were  afterwards 
conyictcd.  The  record  is  not  in  the  power  of  the  defendant. 
[WiGHTMAN,  J. — It  can  be  made  perfect  before  the  trial.  CocK- 
BCRN,  C.  J. — Are  you  agreed  upon  the  facts?  The  Solicitor- 
GeneraL — The  facts  are  correctly  set  out  in  the  plea,  but  not  with 
sufficient  fulness.]  The  whole  facts  should  appear  upon  the  record, 
80  that  defendant  may  take  it  to  the  court  of  error,  which  cannot 
be  done  till  there  is  a  final  judgment,[  Cockburn,  C.  J. — If  you 
had  leave  to  plead  this  piea,  it  could  only  be  on  the  distinct  under- 
sUoding  that  the  plea  of  not  guilty  was  withdrawn.]  That  is 
assuming  that  the  pleading;  is  double.  Chitt.  Pleading ;  Hawkins, 
P.  C. ;  and  2  Reeves'  Hist,  of  English  Law,  267 ;  3  lb.  233, 
were  also  cited. 

The  SoUeiior-General,  Overend,  Monk,  Cleasby  and  Welsbijy 
oootray  were  not  called  on. 

CocKBURV,  C.  J.' — I  am  of  opinion  that  the  rule  to  take  this 
plea  off  the  file  ought  to  be  made  absolute.  This  plea  cannot  be 
allowed  to  remain  on  the  record  as  it  now  stands.  The  first 
objection  is,  that  the  record  would  then  show  a  double  defence,  or 
that  which  would  amount  to  it,  which  cannot  be  done.  It  has 
been  laid  down  on  high  authority,  that  a  plea  of  this  nature  can- 
not be  pleaded  to  a  misdemeanor.  I  think  the  proper  mode  will 
be  to  have  the  facts  entered  upon  the  record,  and  then  the  de- 
fendant may  take  what  advantage  he  can  of  them.  The  Solicitor- 
General,  as  I  understand,  makes  no  objection  to  adopt  the  facts  as 
itated  in  the  plea,  and  when  they  are  amplified  and  set  out  on  the 
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^^'        record,  the  defendant  will  have  every  opportunity  of  taking  any 

CnARLBfl-     advantacre  he  may  derive  from  them.     1  think  the  pleading,  a3 

woBTH«      proposed,  would  be  bad  for  duplicity ;  there  ought  not  to  be  a 

TTTT        statement  on  the  record  and  a  plea  setting  out  the  same  facts. 

'        Whatever  advantage  defendant  can  take,  he  ought  to  take  in  a 

Plea  puis     court  of  crror,  and  not  as  a  mere  matter  of  pleading.     The  pica, 
thnua^-^'nit'  ^^^^^^^^^9  Cannot  be  allowed,  but  the  defendant  can  have  the  facta 
charge  of  jmy  UDon  thc  rccord,  and  can  then  take  such  steps  as  he  may  be 
on  a  /ormer   aavised. 

^^^^  WiGHTMAN,  Crompton,  and  Blackburn,  J  J.  concurred. 

Fiddeyy  attorney  for  defendant. 

Rule  absolute. 


COURT  OP  QUEEN'S  BENCH 

June  22,  24,  25  «wrf'26,  1861. 

(Before  Cockbdrn,  C.J.,  Wiohtman,  J.,  Crompton,  J., 
and  Blackburn,  J.) 

Reg  v.  CiiARLESwoRxn.  (a) 

Abortive   triaU^Misdemeanor — Discharge    of  jury   without    verdict — 
Second  trial — Autrefois  acquit — Error, 

On  the  trial  of  an  information  filed  by  the  Attorney-  General  under  the 
Corrupt  Practices  Act,  charging  the  defendant  toith  bribery  at  a 
parliamejitary  election^  the  principal  witness  for  the  prosecution  refused 
to  answer  certain  questions,  and  was  coinmitted  for  contempt  of  court^ 
and  the  judge  discharged  the  jury  without  giving  a  verdict. 

The  Court  discharged  a  rule  nisi  calling  on  the  Crown  to  show  cause 
why  judgment  should  not  be  entered  for  the  defendant,  and  that  he  be 
dismissed  and  discharged  from  the  premises  and  depart  without  any 
day^  and  why  the  award  of  jury  process  and  all  other  proceedings  for 
a  second  trial  should  not  be  stayed, 

AN  information  had  been  filed  by  the  Attorney-General,  under 
the  Corrupt  Practices  Act,  charging  the  defendant  with 
bribery  at  the  election  for  a  member  of  Parliament  for  Wakefield, 
and  at  the  trial,  before  Hill,  J.,  one  of  the  witnesses  namecl 
Fernandez,  who  was  called  on  behalf  of  the  prosecution,  refused 

,  (a)  R«porte  bj  Joim  Thompson,  Eiq.,  Bani«t«r-at-Law. 
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to  give  evidence,  whereupon  the  learned  judge  fined  him  and       J^^o. 
committed  him  to  prison  for  contempt  of  court,  and  the  jury  were     charlim- 
discharged  from  giving  a  verdict.  worth. 

Subsequently  the  court  refused  to  allow  the  defendant  to  plead       

those  facts,  but  directed  that  they  should  be  set  out  on  the  record.        ]^' 
The  defendant  then  obtained  a  rule,  calling  on  the  Crown  to  show  DUckarge  of 
cause  why  judgment  should  not  be  entered  for  the  defendant,  that  ^  ^^ 
he  be  dismissed  or  discharged  of  and  from  the  premises  in  the  in-     ^|^  ^^ 
fonnation  in  this  prosecution  specified  and  charged  upon  him,  and 
that  he  depart  without  day  in  that  behalf,  and  why  the  award  of 
juxy  process  and  all  other  proceedings  in  this  prosecution  should 
not  be  stayed. 

The   Solicitar' General f    Overend,   Cleasby  and   Wehby  showed 

cause  on  behalf  of  the  Crown,  and  Sir  F.  Kelli/y  Bovilly  Mellishy 

and   Maule  supported  the  rule.     Authorities  cited: — KinlocKs 

case,  Foster's  C.  C.  16 ;  A  v.  Wade,  1  Moo.  C.  C.  86 ;  18  State 

Trials,  414  (1698) ;    Conway  and  Lynch  v.  The   Queen,  1   Cox, 

Grim.  Cas.  210;  7  Ir.  L.  Rep.  149,  169 ;  Newton's  case,  13  Q.  B. 

716,  721,  722,  733;  Reg.  v.  Davison,  8  Cox,  Crim.  Cas.  360;  2 

Fos.  &  Fin.  250 ;  Co.  Litt.  227  e ;  4  Bla.  Com.  360 ;  Ferrar's  case, 

Sir  T.  Ray.  84  (15  Car.  2);  2   Hale's  P.  C.  294;  Doctor  and 

Student,  271 ;  jB.  v.  Edwards,  Rus.  &  Ry.  224;  R.  v.  Stevenson, 

Leach,  C.  C.  546 ;  R.  v.  Stalvertj  Id.  620 ;  R.  v.  Jane  D ,  1 

Tent  69  (22  Car.  2);  R.  v.  Stokes^  6  Car.  &  P.  151 ;  2  Bac.  Abr. 
•Error;"  Metcalfe's  case,  11  Co.  70;  2  Lilly's  Entries,  489;  R. 
T.  Watson,  3  Ld.  Raym.  489 ;  Vent.  489 ;  4  Hawk.  P.  C.  459 ; 
Beekliam  v.  Knight^  7  Dowl.  409 ;  Carden  v.  General  Cemetery 
Company  J  7  Dowl.  425 ;  Campbell  v.  Reg.  2  Cox  C.  C.  476 ;  7 
State  Trials;  Whitbread  v.  Fenwicky  Foster  C.  C.  30;  Kelyng, 
25 ;  Gardner's  case,  lb.  46,  47 ;  Jones  and  Sever,  lb.  52 ; 
Foster  C.  L.  25,  26,  30 ;  2  Plallam's  Constitutional  His- 
tory, 575;  3  lb.  10;  Bac.  Abr.  "Juries,"  G.,  "How  to 
be  Kept  and  Discharged ;"  R.  v.  Gould,  3  Burn's  J.  P. 
395 ;  Co.  Litt.  227 ;  Campbell  v.  Reg.  2  Cox  C.  C.  476 ;  R.  v. 
Perkins,  Carth.  465 ;  R.  v.  Jeffs,  2  Str.  984;  R.  v.  Neville,  Fos. 
76;  Swan  v.  Jeffries,  18  State  Trials,  1197-8 ;  R.  v.  Edwards,  4 
Taunt.  309,  311;  RJ  v.  Wade,  1  Moo.  C.  C.  86;  Stone's  case, 
1794;  Hardy's  case,  1796 ;  C.  L.  P.  A.  1854,  s.  19;  R.  v.  Well- 
horn,  6  Jur. ;  R.  v.  Bourne,  7  Ad.  &  El.  58 ;  R.  v.  Trafford,  8 
Bing.  204;  Campbell  y.  R.ll  Q.  B.  799;  Taverner's  case,  3  Bui. 
173 ;  Livingstone's  case.  Vent.  97 ;  Lord  JDelamere's  case,  4  State 
Trials ;  Home  Toohe's  case,  25  State  Trials ;  Lord  George  GordoiCs 
24  State  Trials. 

CoCKBUBN,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. I  adhere  to  the  view  expressed  by  the  Court  in  the 
course  of  the  argument,  that  if  we  could  see  our  way  clearly  to 
the  conclusion  that  the  learned  Judge,  in  discharging  the  jury  in 
thbcase,  had  exceeded  the  limits  of  his  judicial  authority,  and  also 
could  see  that  the  discharge  of  the  jury  operated  virtually  as  an  ac^ 
quittal  of  the  defendant,  the  Court  ought  not  to  allow  its  process  to 
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^"®«        be  further  issued  with  the  view  to  the  prosecution  of  a  second 

Charles-     *"^?  ^^^  ought  to  make  this  rule  absolute  to  enter  final  judgment 

woBTu.      for  the  defendant,  notwithstanding  that  course  might  place  the 

r~        Crown  in  a  more  disadvantageous  position  with  reference  to  the 

'       bringing  error  upon  such  judgment  of  this  court.    But  I  am 

DUcharye  of  equally  clear  that,  unless  the  court  can  see  its  way  conclusively 
^^^!^^^^  to  that  result,  it  ought  not  to  interfere  in  the  present  stage  of  the 
Efict  of.  proceedings,  but  ought  to  leave  the  defendant,  if  on  the  second 
trial  he  should  have  the  misfortune  to  be  found  guilty,  to  move 
in  arrest  of  judgment  or  bring  his  writ  of  error  as  he  may  be 
advised.  Two  questions  present  themselves — the  one  whether 
the  learned  Judge  had  authority  to  discharge  the  jury  under  the 
circumstances  of  this  case ;  the  second,  whether  the  effect  of  that 
discharge  of  the  jury,  if  done  without  authority,  entitles  the  de- 
fendant at  once  to  the  judgment  of  this  court  that  he  go  without 
day.  Upon  neither  of  those  propositions  is  my  mind  at  the 
present  moment  in  that  state  of  conviction  and  certjunty  that  I 
feel  that  the  court  ought  to  interpose  in  the  manner  prayed.  On 
the  contrary,  I  am  bound  to  say,  although  I  by  no  means  desire 
that  this  should  be  considered  to  have  the  character  of  a  definite 
opinion  and  judgment,  that  the  present  inclination  of  my  mind  is 
adverse  to  the  defendant  upon  both  those  points.  In  the  first 
place,  with  reference  to  the  question  of  the  authority  of  the 
judge  to  discharge  the  jury,  I  think  it  is  impossible,  after  the 
argument  that  we  have  heard,  and  the  authorities  which  have 
been  brought  to  our  notice,  not  to  feel  that  the  law  is,  to 
a  certain  extent,  in  an  unsatisfactory  condition.  I  apprehend 
that  in  no  part  of  our  procedure  has  the  practice  of  the  courts 
more  fluctuated  than  with  reference  to  the  question  of  the  dis- 
charge of  juries  on  criminal  trials.  If  we  go  back  to  my 
Lord  Coke  we  shall  find  him  stating,  in  the  most  positive  and 
unqualified  terms,  that  a  jury  once  sworn  and  charged  in  the 
case  of  life  or  member  cannot  be  discharged  by  the  court  or 
any  other,  but  must  give  a  verdict.  Now  it  is  plain  that  that 
does  not  embrace  several  of  those  cases  in  which  it  is  admitted  on 
all  hands  that  a  jury  may,  according  to  modern  practice,  be  dis- 
charged. My  Lord  Coke  takes  notice  neither  of  the  case  of  the 
death  of  a  juryman,  nor  of  the  illness  of  a  juryman,  rendering  it 
imperatively  necessary  that  the  trial  should  be  stopped.  It  was 
pointed  out,  indeed,  by  Mr.  Mellish,  in  his  most  lucid  and  able 
argument,  that  my  Lord  Coke  must  be  considered  as  not  compre* 
bending  that  case,  simply  because  the  jury  would,  ipso  facto,  be 
discharged,  in  such  cases,  by  the  mere  force  of  circumstances,  in- 
asmuch as  either  by  death  or  by  such  illness  as  rendered  his  de- 
parture from  the  court  a  matter  of  absolute  necessity  the  jury 
would  be  reduced  below  the  lawful  number,  and  would,  therefore, 
be  dissolved.  But  it  must  further  be  observed  that,  Lord  Coke 
takes  no  notice  of  cases  in  which  it  is  admitted  now  that  a  jury 
would  be  properly  discharged,  as  in  the  case  of  a  discharge  at  the 
desire  of  the  accused  with  the  assent  of  the  prosecution,  or  the 
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case  (one  now  of  every  day  occurrence),  of  a  jury  being  discharged 
on  account  of  the  impossibility  of  their  agreeing  to  t^eir  verdict. 
And,  indeed,  if  we  go  back  to  the  period  at  which  Lord  Coke 
wrote,  the  earlier  penod  of  our  law,  one  sees  that  the  very  object 
of  the  coercion  to  which  juries  were  subjected  in  those  times  was 
to  enforce  by  duress,  if  necessary,  the  unanimity  of  verdict  which  Discharge  oj 
the  law  required.     Hence  the  practice  of  even  taking  juries  in  y«ry  vMot4 
carts  to  the  confines  of  the  county,  keeping  them  together  for  the 
purpose  of  compelling  them  to  give  a  verdict,  at  however  much  of 
personal  inconvenience,  sacrifice,  and  suffering,  and  not  discharg- 
ing them  until  the  commission  of  the  learned  judge  was  at  an  end^ 
by  his  ceasing  to  be  within  the  confines  of  the  county  to  which  he 
had  been  sent.     If  then  this  was  the  law  at  the  time  Lord  Coke 
wrote,   certainly  the   law  has  undergone  many  most  important 
changes  at  later  periods.     But  I  think  it  may  perhaps  be  ques- 
tioned^ notwithstanding  the  authority  of  that  great  name,  whether 
my  Liord  Coke  was  well  warranted  in  laying  down  the  law  in  the 
positive  form  in  which  he  stated  it ;  for  if  we  look  to  the  passage 
in  Doctor  and  Student  which  was  referred  to  in  the  course  of  the 
argument,  if  we  look  to  what  was  stated  at  the  conclusion  of  the 
report  of  ManselTs  case,  in  Anderson,  it  would  certainly  lead   one 
strongly  to  surmise  that  a  different  practice  existed  in  the  courts 
interior  to  the  day  at  which  Lord  Coke  wrote.     And  it  is  observ- 
lUe  that  he  founds  his  doctrine  on  the  authority  of  a  single  case, 
nd  I  think  it  is  impossible  not  to  believe  that  Foster,  J.,  was 
perfectly  right  when  he  said  that  that  case  did  not  warrant  the 
conclusion  at  which  Lord  Coke  had  arrived.     At  all  events  it 
would  seem  that  at  a  very  short  period  after  Lord  Coke  wrote, 
the  doctrine  thus  laid  down  by  him  in  the  second  and  third  Insti- 
tutes was  not  recognised  as  the  true  doctrine  by  the  judges  at  the 
time  to  which  I  have  referred,  for  we  find,  from  the  explicit  state- 
ment of  Lord  Hale,  who  wrote  within  a  comparatively  recent 
period  after  the  publication  of  Coke's  Institute,  that  the  practice 
not  only  at  the  great  Criminal  Court  of  this  country,  the  Old 
Bailey,  but  upon  the  circuits,  was  directly  contrary  to  the  doctrine 
laid  down  by  Lord  Coke,  and  that  both  at  the  Old  Bailey  and  on 
the  circuits  it  was  the  habit  and  practice  of  the  judges,  in  cases 
where  the  prosecution  appeared  about  to  break  down  from  failure 
of  proof,  to  discharge  the  jury  in  order  that  an  opportunity  might 
be  afforded  of  supplying  the  deficiency.     One  of  two  things- 
cither  the  propositions  of  Lord  Coke  on   this  subject  were  not 
considered  by  the  judges  who  immediately  followed  him  as  the 
true  exposition  of  the  law,  or  else  this  was  considered  not  a  rule 
of  positive  law,  but  simply  of  practice  and  procedure,  subject  to 
variation  by  the  authority  vested  in  the  courts  of  this  country  to 
Isolate  their  own  practice ;  because  it  is  quite  clear,  and  there 
can  be  no  doubt  about  it,  that  that  which  has  been  ascribed  in  the 
coarse  of  this  argument,  and  elsewhere,  to  a  tyrannical  and  op 
pressive  practice  which  arose  in  the  time  of  the  Stuarts,  was  m 
fact  a  practice  which  existed  for  many  years  anterior  to  the  time 
when  its  abuse  caused  it  to  be  brought  into  question.     For  therq 
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can  be  no  doubt  that,  although  by  Chief  Justice  Scroggs  ani!  his 
fellow-justices  in  the  case  of  Whitbread  and  Fenwic\  to  which  so 
much  allusion  was  made  in  the  course  of  the  argument^  this  prac- 
tice of  discharging  juries  for  the  purpose  of  furthering  the  ad- 
ministration of  justice  and  preventing  its  frustration  was  converteti 
f  into  an  engine  of  party  and  political  oppression,  yet  when  after- 
'^  wards  Whitbread  and  Fen  wick  were  a  second  time  put  on  their 
trial  it  is  a  total  mistake  to  say  that  even  Scroggs  and  his  asso- 
ciates wrested  or  violated  the  law ;  they  only  held  that  to  ba 
the  law  which,  according  to  Lord  Hale,  had  been  for  many  years 
before  by  the  most  virtuous  judges,  himself  among  the  number, 
treated  as  the  law  and  administered  as  such.  But  I  can  quite 
understand  this,  that  in  consequence  of  the  scandalous  abuse  of 
this  judicial  power  and  discretionary  authority  as  an  instrument  of 
tyrannical  oppression  in  such  a  case  as  the  one  to  whicli  I  have 
been  referring,  the  judges  would  consider  whether  the  benefit  to 
be  obtained  in  preventing  the  occasional  defeat  of  justice,  owini^^ 
to  defective  evidence  by  the  postponement  of  a  tiial,  was  not 
bought  at  too  dear  a  cost,  seeing  the  abuses  to  which  such  a 
practice  was  liable  to  be  exposed,  and  therefore  camcj  no  doubt, 
the  consideration  of  the  judges  among  themselves,  to  which  Lord 
Holt  referred  when  in  Perkins^  case  he  stated  the  law  as  tiae 
judges  had  agreed  that  it  should  in  future  be  administered.  Whe- 
ther that  was  upon  a  consideration  of  the  authorities  and  a  pre- 
ference of  my  Lord  Coke's  view  to  that  which  had  been  adoptcjl 
in  the  period  which  elapsed  between  his  time  and  Lord  Hate's 
time,  and  the  time  of  the  Revolution,  I  know  not,  or  whether  it 
was  a  matter  of  arrangement  among  themselves  as  a  matter  ^yi 
policy  and  expediency — it  is  difficult  to  say.  It  may  have  been 
either.  There  is  a  great  deal  to  be  said,  I  think,  on  both  sides  of 
the  question.  As  Lord  Hale  points  out,  it  is  a  grave  and  a 
lamentable  thing,  a  great  scandal  sometimes  as  well  as  n  lament- 
able thing,  that  from  some  defect  of  evidence  which  ought 
to  have  been  forthcoming,  and  which  probably,  by  a  postpone- 
ment, might  easily  be  supplied,  notorious  criminals  escape  tliu 
punishment  which  ought  to  await  them,  it  being  plain  that  a 
single  case  of  escape  from  punishment  upon  manifest,  although  odt 
le^ly  proved  guilt,  is  of  the  most  mischievous  consequence,  one 
such  escape  operating  to  encourage  others  to  commit  crimes 
infinitely  more  than  the  conviction  and  punishment  of  many  guilty 
men  will  operate  to  deter  them  from  so  doing.  But,  on  the  other 
hand,  there  can  be  no  doubt  that  it  may  in  many  instances  become 
the  means  of  imposing  great  hardship  and  oppression  upon  the 
prisoners,  especially  of  the  lower  class,  as  such  persons  generally 
may  find  means  on  a  single  occasion  to  obtain  legal  assistance,  and 
the  presence  of  witnesses  who  could  speak  to  their  innocence,  and 
on  the  second  occasion  might  want  means  to  provide  those  advan- 
tages. Therefore,  I  think,  on  the  balance  of  good  or  evil,  the  law 
or  practice,  call  it  which  you  please,  established  after  the  Revolu* 
tion,  and  which  has  existed  from  that  time  to  the  present^  is  on  the 
whole  by  far  the  better  one,  and  the  one  which  ought  to  be  adhercdl 
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to.  The  question  is,  however,  whether  it  is  a  rule  of  positive  law, 
or  whether  it  is  one  of  practice;  and  then  arises  the  question 
whether  it  is  open  to  exception,  and  whether  the  present  case 
would  come  within  any  such  exception.  What  I  am  atlbe  pre- 
§ent  moment  pointing  out  is,  that  the  law  has  fluctuated,  and  has 
been  differently  stated  at  different  periods ;  for  even,  as  stated  by 
Lord  Holt,  as  the  resolution  of  the  collective  judges  of  England, 
it  is  quite  plain  that  that  statement  of  the  law  is  no  longer  con- 
formable to  the  practice  which  has  prevailed  at  subsequent 
periods ;  for  Lord  Holt  states  these  three  propositions — that  in 
capital  cases  a  juror  cannot  be  withdrawn  though  all  parties  con- 
sent to  it ;  that  in  criminal  cases  not  capital  a  juror  may  be  with- 
drawn if  both  parties  consent,  but  not  otherwise ;  that  in  all  civil 
Ciwes  a  juror  cannot  be  withdrawn  but  by  the  consent  of  all 
parties.  Now,  the  first  proposition  was  overruled  in  the  case  so 
much  adverted  to — KinlocKs  case — because  there  the  prisoner 
desired  it  and  the  Crown  assented  to  it.  I  see  no  difference 
between  the  case  of  the  prisoner  desiring  it  and  the  Crown  assent- 
ing, and  the  case  of  the  Crown  desiring  it  and  the  prisoner  con- 
senting, if  the  prisoner  considers  that  the  postponement  of  the 
trial  and  the  discharge  of  the  jury  will  operate  to  his  benefit.  I 
cannot  understand  a  principle  such  as  that  contended  for  on  the 
part  of  the  defendant,  that  there  shall  be  this  authority  if  the 
prisoner  initiates  the  application  and  the  Crown  consents  to  it,  and 
that  there  shall  not  be  the  same  authority  if  the  Crown  initiated 
it  and  the  prisoner  for  his  own  purposes  and  convenience  assented 
to  the  proposition ;  but  the  proposition  as  found  in  Lord  Holt 
would  embrace  the  case  which  actually  arose  in  KinlocKs  case, 
because  there  was  the  consent  of  both  parties.  But  besides  that 
be  goes  on  to  say  that,  in  criminal  cases  not  capital,  a  juror  may 
be  withdrawn  if  both  parties  consent,  but  not  otherwise ;  and  so 
in  civil  cases.  That  entirely  excludes  the  case  of  necessity.  It 
excludes  the  case  which  I  may  call  a  case  of  quasi  necessity, 
where  the  jury  is  discharged  in  consequence  of  their  not  being  able 
to  agree.  It  is  said,  however,  that  that  is  a  case  of  necessity  too. 
I  do  not  agree  in  that  proposition.  If  by  necessity  you  mean,  as 
was  ai^ued  for,  physical  necessity — that  is,  that  the  jury,  from 
inability  any  longer  to  discharge  their  functions  of  jurymen,  must 
be  discharged,  because  it  would  be  an  inhuman  practice  to  keep 
them  together  any  longer — there  are  many  cases  in  which  we  now 
discharge  juries  where  that  state  of  torture  does  not  arise,  and  I 
understand  even  Sir  Fitzroy  Kelly  to  admit  that  if  a  judge  be- 
comes satisfied  that  the  difference  of  opinion  among  the  jury  is 
permanent,  and  that  there  is  no  hope  of  their  being  brought  to 
unanimity,  a  judge  has  then  authority  to  discharge  them.  I  en- 
tirely agree  in  that.  It  is  not  necessary  that  you  should  wait, 
and,  on  the  contrary,  you  ought  not  to  wait,  until  the  jury  are 
exposed  to  the  distress  which  arises  from  exhaustion  or  prostrated 
strength  of  body  and  mind,  or  until  you  have  the  chance  of  con- 
science and  conviction  being  sacrificed  for  the  sake  of  personal 
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^^-^'       convenience  and  to  be  relieved  from   suffering.     Our  ancestors 

Charles-     seem  to  have  thought  differently.     They  seem  not  to  have  cared 

woRTii.      by  what  means  unanimity  was  secured  so  long  as  it  was  secured ; 

—*        but  I  think  in  our  time  that  doctrine  would  not  be  entertained  or 

.*       acted  upon  by  any  one.     Therefore  I  say  the  statement  of  the 

J>ischar(je  of  law  as  laid  down  by  Lord  Holt  is  not  in  conformity  with  modern 
^^^  views  upon  the  subject.  Then  we  have  a  third  statement  of  the 
l^dci  of.  ^^w  in  Blackstone's  Commentaries,  that  the  jury  cannot  be  dis- 
charged, unless  in  cases  of  evident  necessity,  until  they  have 
given  in  their  verdict.  There  again,  I  say,  that  is  not  a  true  or 
correct  exposition  of  the  law  as  practised  in  our  day.  We  do  take 
on  ourselves  without  the  consent  of  parties,  both  in  criminal  and 
civil  cases,  when  we  find  a  jury  have  given -a  case  all  the  attention 
they  can  bestow  on  it,  that  they  have  fully  considered  it  and  that 
they  cannot  agree — we,  when  satisfied  that  that  is  the  true  state 
of  the  facts,  do  take  on  ourselves  to  discharge  juries ;  and  I  trust 
that  no  judge  will  shrink  from  taking  that  course,  because,  as  I 
said  before,  neither  ought  the  jury,  if  they  cannot  conscientiously 
bring  themselves  to  an  unanimous  view  of  the  subject,  to  be  ex- 
posed to  personal  suffering,  in  order  to  obtain  that  unanimity,  nor 
ought  the  parties  to  be  exposed  to  the  danger  of  a  verdict  which 
is  not  the  result  of  the  true  conviction  of  those  who  are  to  decide 
the  case,  but  the  result  of  the  suffering  of  those  who  cannot  en- 
dure the  inconvenience,  and  who  must  give  way  to  those  who 
happen  to  be  stronger  in  mind  or  body  than  themselves.  At  the 
same  time,  while  I  cannot  but  point  out  these  fluctuations  in 
the  law,  I,  as  I  have  already  said,  entirely  concur  in  this,  that 
looking  at  it  upon  the  whole,  the  doctrine  or  the  rule,  whether  of 
law  or  of  practice  I  care  not,  that  a  jury  shall  not  be  discharged 
at  the  instance  of  the  prosecutor,  in  order  to  enable  him  to  obtain 
evidence  of  which  at  the  trial  there  appears  to  be  a  failure,  ia  a 
sound,  salutary  rule,  and  one  that  ought  not  to  be  departed  from. 
Whether  it  be  positive  law,  or  whether  merely  a  regulation  of 
practice  made  by  the  judges  in  the  time  of  Lord  Holt,  is  to  me  a 
matter  of  comparative  indifference :  it  has  been  the  uniform  prac- 
tice of  the  judicial  authorities  of  this  country  from  that  time  to 
the  present,  and  I  take  it  that  a  rata  praxis  like  that  becomes 
substantially  a  part  of  the  law,  and  that  no  judge  or  body  of  judges 
ought  to  depart  from  it,  and  if  it  is  found  inexpedient,  with  a  view 
to  the  administration  of  justice  with  reference  to  those  results  that 
Lord  Hale  adverts  to,  it  should  be  the  act  of  the  Legislature  by 
which  such  a  practice  should  be  altered,  and  not  the  regulation  of 
a  body  of  Judges,  still  less  the  act  of  the  individual  Judge.  But, 
at  the  same  time,  I  should  be  exceedingly  reluctant  to  say  that 
there  may  not  be  cases  in  which  there  may  be  superadded  to  the 
mere  defect  and  failure  of  evidence  some  additional  circumstance 
which  may  call  for  the  exercise  of  judicial  authority  to  prevent  a 
defeat  of  justice ;  and  I  am,  therefore,  exceedingly  reluctant  to 
lay  it  down  that  the  law  is  a  positive  law,  such  as  either  Lord 
Coke  or  Lord  Holt  have  referred  to  in  the  passages  to  which  our 
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attention  has  been  called.  In  the  course  <jf  the  argument  I  put 
the  case  of  a  witness  either  kept  away  from  the  court  or  present 
in  the  court,  and  refusing  to  give  evidence  in  consequence  of 
haTincr  been  tampered  vnth  by  the  prisoner,  or  those  acting  on 
behalf  of  the  prisoner  or  the  accused,  and  justice  thus  frustrated, 
and  I  am  not  prepared  to  say  that  in  such  a  case  it  would  not  be 
the  duty  of  the  judge  to  interpose,  and  to  take  upon  himself^  by 
Tirtoe  of  his  judicial  authority,  to  prevent  the  frustration — the 
Bcandalous  frustration  of  justice,  which  would  take  place  if  a  man 
were  to  be  acquitted  under  such  circumstances.  I  put  that  more 
tliaii  once  in  the  course  of  the  argument,  and  I  did  not  hear  it 
fiurly  grappled  with.  Even  Mr.  Mellish,  with  his  clear,  logical 
Bind,  and  his  ability  as  a  disputant,  did  not  appear  to  me  to  be 
competent  to  grapple  with  the  case.  It  may  be  said,  it  is  true, 
that  it  is  better  that  in  such  cases  there  should  be  the  defeat 
of  jastice,  however  humiliating  to  those  who  administered  it 
and  the  public  who  have  an  interest  in  its  administration,  rather 
than  that  a  great  principle  and  a  salutary  rule  should  be  infringed 
upon ;  and  it  was  said  that,  although  it  is  true  that  no  man  even 
in  his  wildest  dreams  would  think  of  imputing  corruption  to 
English  Judges,  or  the  possibility  of  their  being  influenced  by 
Qoinipt  motives,  the  Judges  might  be  rash,  or  vain,  or  impatient, 
nd  under  such  circumstances  lend  themselves  to  the  purpose  of 
cfipresaion  in  the  administration  of  the  criminal  law.  1  own  that 
I  mi  not  influenced  by  any  such  idle  apprehensions.  I  have  been 
Aow  for  some  years  at  the  bar  and  on  the  bench,  and  have  seen  a 
P>od  deal  of  the  administration  of  justice,  and  I  never  yet  saw  a 
Judge  who,  either  from  rashness,  or  vanity,  or  impatience,  would 
lend  himself  to  any  such  purpose,  or  do  anything  that  was  not 
right  and  fair  to  the  best  of  his  knowledge  and  ability,  between 
the  Crown  and  the  party  accused.  It  would  not  be  becoming  in 
me  to  vindicate,  or  think  of  vindicating,  myself  from  any  such 
pomble  imputatiop ;  but  as  regards  those  with  whom  I  have  the 
boiKmr  to  act,  either  in  this  Court  or  any  other  Court,  I  must 
mjl  with  reference  to  any  such  offensive  imputation,  that  I 
bdiere  the  Bar  of  England  would  at  once  repudiate  the  notion  of 
Aere  being  any  chance  whatever  of  danger  to  the  accused,  from 
other  the  rashness,  the  vanity,  or  the  impatience  of  the  Judges. 
hspatienoe  there  may  be  sometimes — the  question  is,  whether  it 
ii  not  an  honest  and  well-justified  impatience  when  elaborate 
oguments  are  wasted  upon  immaterial  or  undisputed  propo- 
sitions; or,  when  material  matters  are  in  question,  instead  of 
forensic  argument  and  disputation,  time  is  occupied  in  idle  and 
commonplace  declamation,  or  when  arguments  and  observations 
are  repeated  again  and  again,  and  over  again,  to  the  wasteful 
ahose  of  the  time  of  the  Court,  which  is,  in  fact,  the  time  of  the 
soitors  and  the  country.  Now  I  say  this,  that  I  am  not  prepared, 
ather  as  a  matter  of  law  or  as  a  matter  of  expediency,  to  give  up 
the  judidal  authority  of  a  Judge  presiding  at  a  criminal  trial,  in  a 
where  justice  is  frustrated  by  what  may  be  deemed  to  be  the 
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Reg.        act  of  the  prisoner,  or  something  in  which   he   concurs  and  co- 
Charles-     operates,  to  allow  justice  to  be  defeated  rather  than  exercise  the 
WORTH,      authority  which  he  may  be  believed  to  possess  of  postponing  the 

trial  by  discharging  the  jury.     That  would  bring  us,  however,  to 

186K        ^j^jg    question,  whether  there  are    cases    where,  independently 
Diicharge  of\  of  the  Concurrence  of  the  accused  in  the  means  whereby  justice 
iyfry^^kout    might  be  frustrated  but  for  a  postponement  of  the  trial,  a  Judge 
^cctof.      ™^y  ^^  justified  in  exercising  such  a  discretion;    and  we  must 
take  it  here  that  in  this  case  the  act  whereby  justice  was  defeated, 
or  about  to  be  defeated  (although  of  course  we  do  not  assume 
that  the  prisoner  was  guilty  upon  tha  charge  preferred  against 
him,  yet  justice  was  frustrated  in  this,  that  the  inquiry,  which  it 
is  clear  was  a  legitimate  inquiry  to  be  gone  into),  was  prevented 
by  the  act  of  the  witness.     But  I  must  take  it  on  this  record  that 
the  accused  was  not  a  co-operating  party  with  the  Avitness,  and 
the  question  is,  whether  under  those  circumstances,  even  supposing    , 
that  a  Judge  has  in  some  cases  the  authority  to  which  I  have    . 
been  adverting,  this  was  a  case  in  which  it  could  properly  be    ; 
exercised.     The  inclination  of  my  opinion  is  that,  under  all  the    ^ 
circumstances,  if  my  learned  brother  who  presided  at  this  trial    . 
had  the  authority  in  question,  it  was  a  case  in  which  it  was  not    » 
wrong  to   exercise  it.     On   that  there  might   be   difference  of   ^ 
opinion ;   some  might  think  it  was  a  case  for  its  exercise,  others    ."j 
not.     I  do  not  desire  to  give — it  is  not  necessary  in  the  view  I 
take  of  the  case  to  give — any  definite  opinion  on  the  subject.     I 
think  it  is  one  of  those  cases  on  the  confines  in  which  it  is  difiScult 
to  say  what  one  would  have  done  on  the  subject.     This  I  know, 
that  a  more  careful,  cautious,  or  conscientious  Judge  than  the  one 
who  did  act  and  exercised  his  discretion  on  this  occasion  never  sat 
upon  the  bench,  and,  as  I  find  that  all  he  doubted  of  was  his  legal    ' 
power,  but  that  he  entertained  no  doubts  as  to  this  being  a  fit    ' 
case  for  its  exercise,  if  he  possessed  it,  far  be  it  from  me  to  say    ; 
that  he  acted  wrongly.     But  this  is  not  the  only  diflSculty  in  this    ' 
case.     We  come  to  the  second  question  in  the  case,  and   that    ' 
appears  to  me  to  present,  if  possible,  still  greater  difficulties  in  the    ' 
way  of  the  defendant.     Assuming  even  that  the  Judge  had  not 
this  power,  or  that  he  exercised  it  improperly,  then  comes  the    ^ 
question,  whether  what  he  has  done  amounts  to  an  acquittal  of  .^ 
the  prisoner,   so  as  to   entitle   the   prisoner  to  have  judgment   *' 
entered  up  for  him  as  though  he  had  been  acquitted,  because  that  ^^ 
is  the  practical  result  of  the  judgment  which  we  are  now  asked  to   ^ 
enter  up  on  behalf  of  the  defendant.     I  must  say  on  this  I  can   ^ 
f  add  nothing  to  the  conclusive  reasoning  of  Crampton,  J.,  in  the  ^ 

case  in  7  Ir.  Kep.,  on  which  so  much  observation  has  been  ^ 
made.  No  case  of  such  a  plea  as  this,  except  in  that  case,  ha« 
ever  been  known  to  the  law.  It  may  be  said,  and  with  truth, 
that  that  may  be  because,  since  the  practice  has  been  established 
from  the  days  of  Lord  Holt,  juries  have  not  been  discharged,  and 
therefore  the  occasion  of  such  a  plea  has  never  presented  itself. 
On  the  other  hand,  all  I  can  say  is  this — agreeing  eptirely  with. 
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CrainptoD,  J, — that  the  only  plea  which  are  known  to  the  law  of 
England  to  stay  a  man  from  being  tried  upon  an  indictment  or 
an  information  (and  really  we  must  consider  this  as  though  there 
were  a  fresh  information,  and  that  the  defendant  had  pleaded  to 

it  that  which  appears  on  the  record,  of  which  he  seeks  to  take 

adTantage  in  order  to  have  judgment  entered  up  for  him),  no  plea  niscfiarge  of 
to  stay  the  further  trial  of  a  criminal  proceeding  is  known  except  J^n/  toitkotu 
the  plea  autrefois  acquit  or  autrefois  convict^  and  it  is  clear  that  this  ^  '^*"' 
amounts  to  neither.  It  is  said  that  a  man  is  not  to  be  tried  twice, 
and  is  not  a  second  time  to  be  put  in  jeopardy,  and  that  that 
applies  equally  in  a  case  like  the  present,  as  it  does  in  a  case 
where  the  man  has  been  acquitted  or  convicted  before.  But  in 
that  I  cannot  concur.  Again,  I  say  the  reasoning  of  Crampton,  J., 
18,  to  my  mind,  conclusive  on  that  subject  It  appears  to  me, 
when  you  talk  of  a  man  being  twice  tried,  that  you  mean  a  trial 
which  proceeds  to  its  legitimate  and  lawful  conclusion  by  verdict ; 
that  when  you  speak  of  a  man  being  twice  put  in  jeopardy,  you 
mean  put  in  jeopardy  by  the  verdict  of  a  jury,  and  that  he  is  not 
tried,  that  he  is  not  put  in  jeopardy,  until  the  verdict  comes  to 
pass,  because,  if  that  were  not  so,  it  is  clear  that  in  every  case  of 
aefective  verdict  a  man  could  not  be  tried  a  second  time,  and  yet 
it  is  admitted  that  in  the  case  of  a  verdict  palpably  defective, 
although  -the  jury  have  pronounced  upon  the  case,  yet  if  the 
verdict  be  defective  it  will  not  avail  the  party  accused,  if  he  is  a 
second  time  put  on  his  trial.  I  cannot  say,  therefore,  that,  in  my 
humble  judgment,  as  at  present  advised — though  it  is  not  neces- 
sary to  state  more  than  that  such  is  the  present  state  and  incli- 
nation of  one's  opinion — as  at  present  advised,  I  cannot  come  to 
the  conclusion  that  there  has  been  in  this  case  a  trial,  that  the 
swcoaed  has  been  put  in  jeopardy,  or  that  he  is  at  all  in  a  position, 
either  in  point  of  law  or  in  point  of  fact,  of  a  man  who  has  been 
once  acquitted,  and  who,  having  been  once  acquitted,  cannot  a 
aeeond  time  be  put  on  his  trial.  Now,  this  being  the  view  which 
I  take  of  this  matter  after  all  the  attention  which  I  have  been 
able  to  give  to  thili  case — though,  as  I  said  before,  I  do  not  at  all 
wish  it  to  be  understrod  that  in  that  I  am  speaking  as  a  settled 
and  a  final  conviction  and  conclusion  in  this  state  of  things— I  do 
not  think  it  is  fitting  tor  us  to  interpose,  and  that  is  all  we  have 
to  deal  with  on  the  present  occasion.  It  may  be  a  hardship  on 
the  accused,  it  is  true,  that  he  should  be  put  a  second  time  upon 
his  trial,  when,  perhaps,  when  this  record  shall  finally  be  made  up 
and  judgment  entered  up  one  way  or  the  other,  and  that  be  taken 
to  a  court  of  error,  it  may  be  held  that  he  ought  not  to  have  been 
nut  a  second  time  upon  his  trial ;  but  that,  I  think,  we  cannot 
help.  Probably  it  will  be  the  only  case  in  which  such  a  question 
could  present  itself;  because,  if  this  be  taken  to  a  court  of  error, 
we  shall  have  it  finally  and  definitively  settled,  whether  or  not  a 
prisoner,  who,  instead  of  having  a  verdict  given  one  way  or  the 
other  upon  his  trial,  is  a  second  time  brought  to  trial  because  the 
jorj  have  been  discharged  on  the  first  occasion,  is  entitled  to  have 
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those  circumstances  operate  by  way  of  acquittal,  so  as  to  entitle 
him  to  final  judgment.  Whenever  that  is  settled,  as  I  suppose 
it  will  be  in  this  case,  should  it  eventually  become  necessary,  this 
question  will  no  further  arise.  The  great  and  important  question 
in  consideration  in  this  case  would  then  be  finally  and  conclusively 
settled,  and  no  such  case  can  afterwards  .  arise.  The  present 
question  is,  whether  we  arc  bound  at  the  present  moment,  in  this 
state  of  the  record,  to  interfere  and  to  prevent  this  case  from 
going  to  its  final  conclusion.  I  think  that,  unless  we  see  our  way 
clearly  and  conclusively,  as  I  said  before,  to  the  settled  and 
certain  conviction  that  the  defendant  is  entitled  to  be  treated  as 
though  he  had  had  the  benefit  of  an  acquittal,  we  cannot  with 
propriety  interfere.  It  may  be — I  do  not  say  that  it  is  so,  the 
inclination  of  my  opinion  is  the  other  way — but  it  may  be  that  by 
such  a  course  we  should  deprive  the  Crown  of  the  opportunity  of 
taking  this  case  to  error.  Therefore,  I  am  of  opinion  that  we  ought 
not  now  to  interfere,  and  that  this  case  must  take  its  course.  Like 
many  other  cases  where  a  Judge  may  have  erred — if  in  this  case  he 
should  have  erred — there  may  be  no  remedy  except  in  the  event  of  a 
second  trial,  or  in  the  event  of  a  result  fatal  to  the  accused  that 
might  give  him  an  equitable  ground  for  the  clemency  of  the  Crown, 
in  the  shape  of  a  pardon,  if  serious  doubt  should  be  entertained  as 
to  the  propriety  of  the  proceedings.  Uut  in  this  case -even  that 
would  not  be  necessary,  because  there  is  the  opportunity  of  taking 
the  opinion  of  a  court  of  error  in  case  eventually  the  result  of  the 
trial  should  be  against  him.  All  I  can  say  is,  that  at  present  we 
ou^ht  not  to  interfere,  and  therefore  this  rule  must  be  discharged- 
VViGHTMAN,  J. — I  certainly  should  have  wished,  in  a  case  of 
this  importance,  for  a  longer  time  to  consider  the  many  and  not 
always  concurring  authorities  that  have  been  cited  in  the  course 
of  the  argument ;  but  as  time  is  of  great  importance,  as  it  is 
stated,  I  have  given  them  the  best  consideration  1  can.  The  two 
great  questions  that  were  argued  before  us  were,  first,  whether 
the  Judge  was  warranted  in  discharging  the  jury  ;  and,  secondly, 
whether,  if  he  was  not,  the  defendant  should  a*gain  be  put  upon 
his  trial,  and  this  Court  award  a  venire  dc  novo,  or  whether  the 
dcfondent  was  entitled  upon  the  matters  appearing  upon  the 
record  to  judgment  (juod  rat  sine  die.  It  appeared  by  tl\c  record 
that  the  defendant,  being  charged  with  a  misdemeanor,  pleaded 
not  guilty ;  that  a  jury  was  empanelled  and  sworn  to  try  that 
issue,  and  that  because  a  material  and  necessary  witness  for  the 
Crown  refused  to  give  evidence,  the  Judge,  at  the  request  of  the 
prosecutor's  counsel,  discharged  the  jury  from  giving  any  verdict. 
Upon  the  first  point,  whether  the  Judge  was  warranted  in  dis- 
charging the  jury,  under  the  circumstances  stated  upon  the 
record,  a  great  many  cases  were  cited  in  argument,  some  in  which 
the  jury  had  been  discharged  in  criminal  cases  upon  ground 
nearly  similar  to  that  in  the  present  case,  others  in  which  the  jury 
had  been  discharged  upon  the  ground  of  necessity,  as  upon  illness 
of  a  juryman  or  the  prisoner,  or  other  circumstances  occurring 
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which  rendered  the  further  proceeding  with  the  case  impracticable ; 
and  it  was  add,  and  I  believe  correctly,  that  in  no  instance  had 
the  jury  been  discharged  under  such  circumstances  as  in  the 
present  case  since  the  Bevolution.  The  cases  will  all  be  found 
collected  in  the  report  of  the  case  of  Conway  and  Lynch  v.  The 
Queen  (7  Ir.  Rep.),  and  were  all  commented  upon  in  the  course 
of  the  argument.  In  KinlocKs  case,  in  Foster  s  Crown  Law, 
Foster,  J.,  in  his  judgment,  reviews  and  comments  upon  the  cases, 
8ad  the  law  upon  this  point  as  it  then  existed,  and  expresses  a 
strong  opinion  against  the  propriety  of  the  Court  in  its  discretion 
discharging  a  jury,  after  evidence  given  and  concluded  on  the  part 
of  the  Crown,  merely  for  want  of  sufficient  evidence  to  convict 
Bat  he  refrains  from  giving  any  opinion  as  to  the  propriety  of 
such  a  course,  when  undue  practices  have  been  used  to  keep 
witnesses  out  of  the  way,  or  wnere  witnesses  have  been  prevented 
I^  sadden  and  unforeseen  accidents  from  attending  the  trial  and 
giving  evidence.  The  case  nearest  to  the  present,  which  has 
occorred  in  modem  times,  of  which  I  am  aware,  is  that  of  Rex  v. 
Wade  (1  Moo.  Cr.  Cas.  86),  in  which  the  prosecutrix  in  a  trial 
for  rape,  when  she  came  to  be  sworn  as  witness,  appeared  to  be 
wholly  ignorant  of  the  nature  and  obligation  of  an  oath,  and  the 
Judge  before  whom  the  trial  occurred  discharged  the  jury,  in 
order  that  the  necessary  witness,  as  the  prosecutrix  was,  might  be 
mstructed  as  to  the  matters  in  which  she  was  deficient;  but  he 
leserved  the  propriety  of  the  discharge  of  the  jury  for  the  con- 
sideration of  tne  Judges,  who  all,  with  the  exception  of  two  who 
were  absent,  were  of  opinion  that  the  discharge  of  the  jury  was 
wrong,  and  that  the  prisoner  ought  to  have  been  acquitted,  and 
m  pardon  was  recommended.  It  is  obvious  that  the  power  of 
discharging  a  jury  at  the  instance  of  the  prosecutor,  on  the  ground 
that  the  evidence  was  not  strong  enough  to  warrant  a  conviction, 
and  that  upon  another  trial  better  and  more  cogent  evidence 
mi^t  be  obtained,  is  more  objectionable  than  in  that  case,  and 
calculated  to  produce  great  hardship  upon  the  prisoner  or  de- 
fendant in  many  cases  that  might  be  suggested ;  and  I  cannot 
think,  upon  an  examination  of  all  the  cases  that  have  occurred, 
that  such  a  power  ought  to  be  exercised  upon  such  a  ground,  and 
I  therefore  am  disposed  to  think  that  in  this  case  my  brother  Hill, 
whose  only  object  was  to  prevent  that  which  he  might  reasonably 
consider  might  possibly  lead  to  a  failure  of  justice,  was  wrong  in 
dischamng  the  jury  upon  the  ground  suggested  in  the  present 
case.  jBut,  assuming  that  he  was  wrong,  the  second  question 
then  arises,  how  can  the  error  of  the  Judge,  if  it  be  one,  be  taken 
advantage  of  by  the  prisoner  or  the  defendant,  in  case  it  is 
proposed  to  put  him  upon  his  trial  a  second  time ;  or,  indeed,  can 
ne  take  any  advantage  of  it  at  all,  except  as  a  ground  for  the 
interference  of  the  Crown,  by  a  pardon,  as  recommended  in  the  case 
Rex  V,  of  Wade  f  It  is  said  for  the  defendant  that  he  is  entitled  to 
judgment  upon  the  record  as  it  stands  of  quoad  eat  sine  die,  upon 
the  ground  that,  as  the  Judge  at  the  trial  ought  not  to  have 
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discharged  the  jury,  but  to  have  directed  an  acquittal,  he  is 
entitled  to  have  the  same  judgment  as  if  he  had  been  acquitted. 
But  no  precedent  or  authority  has  been  cited  to  warrant  such  a 
judgment  in  such  a  case.      In  the  case  of    Conway  and  Lynch 

the  Court  discharged  the  prisoner,  but  it  does  not  appear  that 

Discharge  of  they  gavc  such  a  judgment  as  that  now  prayed.  Upon  a  plea  of 
jury  withotu  autrefois  acquit  such  a  judgment  might  be  given,  as  the  jury  had 
actually  pronounced  their  verdict  of  *^  not  guilty,"  but  it  is  said 
that,  as  it  is  a  rule  of  criminal  law  that  a  man  shall  not  be  twice 
put  in  jeopardy  for  the  same  offence,  if  he  has  once  been  put  upon 
his  trial  and  the  jury  sworn,  he  has  been  put  in  jeopardy,  and 
therefore  cannot  by  law  be  tried  again,  and  so  is  entitled  to  judg- 
ment quod  eat  sine  die.  It  is  necessary  to  consider  in  such  a  case 
what  IS  meant  by  putting  a  man  in  jeopardy,  and  at  what  period 
of  the  proceedings  he  is  to  be  considered  as  so  placed.  If  he  is  to 
be  considered  in  jeopardy  when  the  jury  are  sworn  and  evidence 
ffiven,  he  has  been  in  jeopardy,  though  a  juryman  may  be  taken 
ill,  or  some  unforeseen  accident  occur  which  would  be  within  the 
ordinary  excepted  cases  in  which  a  jury  may  properly  be  dis- 
charged, or  the  jury  may  give  an  imperfect  verdict,  or  one  which 
cannot  be  supported  in  point  of  law — in  all  which  cases  the  prisoner 
or  defendant  has  been  placed  in  jeopardy,  if  his  being  charged 
before  a  jury  sworn  to  try,  and  evidence  given,  be  a  placing  liim 
in  jeopardy.  But  in  such  cases  there  seems  no  doubt  but  that  a 
venire  de  novo  may  be  awarded,  and  that  the  defendant  is  not  en- 
titled to  judgment.  Has  he  been  more  in  jeopardy  when  the  jury 
are  wholly  discharged,  as  in  the  present  case,  than  when  they  give 
an  imperfect  verdict,  or  are  discharged  by  reason  of  one  being 
taken  ill  before  they  have  given  any  verdict  at  all  ?  Many  instances 
may  be  given  of  mistakes,  fatal  it  may  be  to  prisoners,  which  would 
not  entitle  them  to  judgment.  Suppose  a  judge  were  improperly 
to  admit  evidence  obtained  under  circumstances  which  made  it 
inadmissible,  and  the  prisoner  were  convicted  on  such  evidence, 
could  he  claim  judgment  quod  eat  sine  die,  or  must  not  he  rely,  as 
in  Waders  case,  upon  the  interference  of  the  prerogative  of  the 
Crown  to  pardon  him  ?  Upon  the  whole  I  am  disposed  to  think 
with  Crampton,  J.,  as  expressed  in  his  elaborate  judgment  in 
Conway  and  Lynches  case,  that  the  true  and  rational  doctrine  is, 
that  where  a  trial  proves  abortive  by  reason  of  no  logal  verdict 
having  been  given,  a  venire  de  novo  may  go,  whether  tlie  result 
arise  from  the  mistake  of  the  judge  or  of  the  jury.  I  have  not 
arrived  at  this  conclusion  without  much  doubt ;  but  I  have  the  less 
difficulty  in  expressing  my  opinion,  as  the  objection  now  urged  by 
the  prisoner  will  be  equally  open  to  him  upon  writ  of  error,  if 
there  should  be  another  trial,  even  if  he  should  be  found  guilty, 
and  if  the  verdict  is  for  him  the  question  will  not  arise. 

Crompton,  J. — It  seems  to  me  that  the  only  question  before 
us  in  this  case  is,  whether  or  not  we  ought  to  award  jury  process ; 
and  I  am  satisfied,  from  the  discussion  which  we  have  heard  on 
the  part  of  the  Crown — those  who  appeared  on  the  part  of  the 
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defendanty  I  thinky  were  relieved  on  this  part  of  the  case — that  the       ^^' 
defendant  has  a  right  to  come  before  us,  and  say  matters  appear 
<m  this  record  on  which  you  ought  not  to  award  new  process. 
Whether  it  is  a  venire  or  a  distringasy  as  I  believe  was  argued  in 

my  absence,  is  immaterial :  it  is,  in  effect,  whether  a  new  venire  or        

process  ought  or  not  to  be  awarded,  and  whatever  the  result  of  Discharge  oj 
that  be  it  is  a  judicial  act  on  our  part  to  award  the  process  or  J^""^!^^ 
refuse  it — an  act  upon  which,  if  we  awarded  it  improperly,  no  "  ^^ 
doubt  a  writ  of  error  lies  for  the  subject ;  and  whatever  the  result 
is,  whether  a  writ  of  error  would  lie  for  the  Crown,  which  I  un- 
derstand was  afterwards  argued  when  I  was  away,  in  my  opinion 
makes  no  difference,  because  I  think  we  are  bound  to  give  our 
ja^ment  that  this  process  should  not  issue,  if  it  is  made  out  to 
our  satisfaction  that  there  is  a  matter  on  the  record  which  brings 
it  to  issue.  The  only  other  question  which  would  arise  in  the 
case  is  this,  whether  there  is  that  matter  appearing  on  the  record 
which  in  effect  terminates  the  proceedings,  in  one  way  of  expressing 
it,  which  prevents  our  awarding  venire  process,  or  in  the  other  way 
terminates  it  by  saying  the  party  is  discharged,  because,  whether 
he  is  formally  tried  or  not,  if  jury  process  is  not  to  go,  there  is  an 
end  of  the  proceedings.  Therefore  it  comes,  in  my  mind,  to  the 
question,  does  or  not  the  matter  appearing  «n  this  record  prevent 
iresh  process  issuing  ?  Now,  I  certainly  am  not  able  to  say  that 
io  my  judgment  there  is  anything  which  appears  on  this  record 
vfaicii  has  that  effect  I  think  that  an  abortive  trial  of  this  kind 
is  not  a  termination  of  the  proceedings,  however  it  has  occurred, 
whether  by  the  act  of  the  judge  or  by  the  act  of  the  jury  going 
away,  as  it  was  put  in  the  course  of  the  argument — the  act  of  the 
mob  disturbing  the  proceeding.  I  should  doubt  it  even  in  the 
case  of  the  Crown  (if  such  a  case  could  happen)  actually  inter- 
fering. I  quite  agree — I  am  not  going  at  any  length  into  that 
part  of  the  case — with  what  my  Lord  and  my  brother  Wightman 
have  said  as  to  this  part  of  the  case.  It  appears  to  me  that  it  is 
an  attempt  to  extend  the  old  plea  of  autrefois  acquit,  and  that  there 
is  no  case,  when  the  authorities  are  examined,  which  will  at  all 
bear  out  the  proposition  that  an  abortive  trial  does  amount  to  such 
matter  as  that  it  prevents  a  venire  de  novo  in  the  case  of  a  misde- 
meanor. There  has  been  a  technical  point  taken,  which  was  stated 
originally  by  Lord  Holt  and  afterwards  mentioned  by  Lord 
Wensleydale ;  there  is  said  to  be  an  objection  of  right  to  a  venire 
de  novo  going  in  any  case  whatever,  in  the  case  of  felony.  Whether 
that  be  so  or  not,  I  own  I  should  have  a  strong  opinion  about  that. 
I  think  Rex  v.  Fowler ^  4  B.  &  Aid.  273,  to  some  extent  is  an 
authority  upon  it ;  but  certainly  that  technical  objection  does  not 
apply  to  a  ease  of  misdemeanor.  Then  we  have  to  look  to  see 
whether  it  is  or  not  satisfactorily  made  out  that  a  trial  which  ftdis 
in  this  way  has  the  effect  of  being  autrefois  acquit.  I  think  it  has 
not.  There  has  been  no  trial,  which  is  the  first  averment  to  be 
made  in  a  plea  of  such  a  nature,  and  the  party  has  not  been  in 
jeopardy  in  the  legal  sense  of  the  word.    In  one  sense  the  party 
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^o-        has  been  in  great  jeopardy,  if  there  is  a  verdict  against  him  on  a 

Chables-     ^^^  indictment,  but  not  in  jeopardy  in  the  legal  sense  of  the  word, 

WORTH.      I  think  the  party  has  not  been  tried,  nor  been  put  in  jeopardy  in 

186?        *^^  leg^l  sense  of  the  word,  and  I  think  that  this  part  of  the  case 

.'       was  not  so  fully  argued  as  the  other  part  of  the  case.     There  have 

Discharge  of  been  no  arguments  adduced  to  alter  the  conclusion,  in  my  mind, 
^^^^t!^  to  which  1  have  come,  founded  very  much  on  the  reasons  in  the 
Eftct  f^.  judgment  of  Crampton,  J.,  to  which  reference  has  been  made  by 
my  Lord  and  my  brother  Wightman.  I  think  the  reasoning  in 
that  case,  not  only  as  to  the  part  of  the  judgment,  but  as  to  the 
whole  of  his  judgment,  is  perfectly  convincing  to  my  mind,  and  I 
think  unanswerable,  and,  without  repeating  those  reasons,  I  quite 
concur  in  them,  and  think  that  an  abortive  trial,  as  I  said  before, 
of  this  kind,  does  not  amount  to  anything  on  which  a  judgment  for 
the  defendant  can  be  prayed  in  a  case  of  misdemeanor  as  in  the 
case  of  a  former  acquittal  or  conviction.  Mr.  Mellishdid  not  seem 
to  me  to  meet  or  grapple  with  that  part  of  the  case,  but  he  put  it 
on  this,  that  if  there  was  anything  w  rong  done  by  the  judge,  and 
put  on  the  record,  that  that  could  be  made  ground  of  error,  or  of 
quashing  the  proceeding.  I  do  not  at  all  agree  in  that.  There 
are  a  great  many  things  done  by  the  judge  which  I  shall  have 
occasion  to  refer  to  afterwards,  which  cannot  be  made  the  ground 
of  a  proceeding  of  this  nature.  It  is  not  because  the  party  may 
raise  any  doubt  on  it,  upon  the  record,  it  is  not  because  there  is 
something  done  which  one  may  not  approve,  or  wish  to  see  done, 
which  necessarily  gives  the  right  to  consider  an  abortive  trial  as 
one  terminating  in  favour  of  the  defendant.  Now,  the  old  notion 
that  when  there  was  a  jury  once  charged  with  a  prisoner,  that  jury 
could  be  the  only  jury  to  try  him,  has,  I  think,  long  been  exploded. 
It  was  said  to  be  first  exploded,  I  think,  in  Ferraris  case ;  at  all 
events,  it  has  not  been  acted  upon,  according  to  the  old  notion  laid 
down  by  Lord  Coke,  ever  since  Ferrar's  case,  and  the  contranr 
practice  has  so  long  prevailed  that  I  think  we  cannot  adhere  at  ful 
to  the  old  rule.  I  thi^^k  we  must  treat  it — I  take  the  same  yiew 
on  that  part  of  the  case  as  my  Lord  has  done  when  he  traced  the 
different  fluctuations  that  had  occurred  in  the  practice — I  think 
very  strongly  in  favour  of  Crampton,  J.*8  notion,  that  this  is  matter 
of  practice;  it  may  be  called  in  one  respect  a  matter  of  law, 
because  the  practice  of  the  court  is  to  some  extent  matter  of  law, 
but  whether  of  law  or  of  practice  it  seems  to  me  we  must  take  the 
rule  now  to  be,  that  the  same  jury  ought  to  try  the  case  subject  to 
the  power  of  the  court  whether  it  is  a  matter  of  law  or  practice  to 
interfere  if  they  see  it  is  a  proper  case  for  interference,  and  I  think 
we  cannot  look  at  the  rule  as  a  rule  that  we  should  have  no  such 
power  in  point  of  law.  I  have  a  strong  inclination  of  opinion — it 
IS  not  necessary  now,  perhaps,  to  decide  that  as  a  matter  of  dis- 
cretion, but  that  the  rule  is  that  the  jury  ought  not  to  be  dis- 
charged unless  there  is  some  very  strong  reason,  which,  I  think,  is 
for  the  judge  to  decide  on,  in  favour  of  it.  It  makes  me  incline  to 
the  notion  that  it  is  matter  rather  of  practice  than  of  law ;  and 
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when  I  say  of  practice,  I  mean  in  that  sense  in  which  the  judges 
ought  to  adhere  to  and  yield  to,  and  that  they  may  be  said  to  act 
improperly  if  they  depart  from;  whether  a  rule  of  law  or  of 
practice,  it  ought  to  guide  the  judges.  Now,  it  seems  to  me,  that 
what  was  complained  of  as  mischievous  in  the  practice  adopted  in 
the  earlier  times — in  the  time  of  Charles  II.,  and  probably  before 
that — the  practice  complained  of  was  an  abuse  of  the  former 
practice  of  discharging  the  juries,  at  the  time  when  it  was  ne- 
cessary, and  that  it  was  the  abuse  of  the  practice  which  was 
coniplained  of,  not  that  there  was  ever  any  doubt  what  the  result 
would  be  if  this  improper  practice  took  place.  I  look  at  the  pro- 
ceedings in  the  case  of  Fenwick  and  Whi&read^  where  this  practice 
of  discharging  the  juries  was  used  in  so  odious  and  dangerous  and 
unconstitutional  a  way,  that  it  cannot  be  too  stronglv  reprobated, 
as  being  taken  for  the  very  purpose,  because  they  Knew  if  they 
discharged  the  jury  the  party  had  not  the  benefit  of  the  acquittal, 
and  that  therefore  he  was  liable  to  be  tried  again ;  and  I  look  at 
what  Lord  Holt  and  all  the  judges  of  England  siud  as  to  this, 
when  he  said  he  would  not  discharge  the  jury — Lord  Holt  said  he 
would  wait  for  a  time,  but  that  lie  would  not  discharge  the  jury — 
to  be  founded  on  this,  that  if  he  did  discharge  the  jury  the  party 
would  be  subject  to  an  acquittal.  Now  it  is  said  discharging  the 
jury  is  the  same  as  a  verdict  of  acquittal.  In  effect,  I  think  the 
very  object  and  reasoning  of  the  judges  entering  into  this  rule — it 
was  a  matter  they  entered  into,  the  origin  of  the  practice ;  it  was 
a  matter  that  gradually  grew  up— was,  that  the  abuse  of  dis- 
charging juries  for  the  purpose  of  getting  further  evidence,  was  a 
matter  very  much  to  be  reprobated,  but  that  it  would  have  the 
effect  of  preventing  the  party  from  saying  that  he  ought  not  to  be 
tried  again,  and  the  result  of  such  a  proceeding  would  be  to  subject 
him  to  a  new  trial,  and  that,  therefore,  they  would  not  act  upon 
that.  I  think,  with  the  exception  of  Coiiway  v.  The  Quecuy  in 
Ireland,  there  have  been  no  cases  where  a  matter  of  this  kind  has 
been  treated  as  a  legal  bar  to  fresh  process  issuing,  or  has  been 
treated  as  a  bar  to  the  proceeding,  or  a  termination  of  the  pro- 
ceedings in  favour  of  the  prisoner.  All  the  otherv  cases  seem  to 
me  to  admit  of  a  very  different  answer.  Waders  case,  which  was 
so  very  much  relied  on,  was  a  case  where  the  judges  met,  as  they 
used  to  meet  in  those  times,  before  the  Court  for  considering  Crown 
Cases  was  established,  to  consider  whether  anything  wrong  had 
been  done  at  the  trial,  whether  there  had  been  a  wrong  direction 
given,  whether  they  had  admitted  wrong  evidence  or  refused 
evidence  for  the  prisoner — any  matter  of  that  kind,  which  was  not 
the  ground  of  asking  to  be  relieved  from  the  consequences — in  all 
thoee  cases  they  met  together,  and  took  the  course,  if  they  had 
been  wrong,  of  recommending  a  pardon.  I  do  not  think  it  has 
been  suggested  that  it  ever  could  oe  made  matter  of  plea,  before 
Una  case  of  Conway  v.  The  Queen.  In  the  case  I  mentioned 
b^ore,  the  case  before  Lord  Holt,  Perkins^  case,  it  is  merely  to  the 
same  effsct — I  will  not  discharge  the  jury,  because  it  would  hav9 


Bso. 

V, 

Charlks- 

WORTH. 

1861. 

Diaehargt  of 

jury  without 

verdici — 

£jfhot(if. 


60  CBIMINAL   LAW    CASES. 

fe"o»        the  eflfect,  if  I  dbcharged  the  jury,  that  the  party  would  be  tried 

Chaxues-     ^^^°'     The  true  rule  of  law,  or  of  practice,  seems  to  me  to  have 

woBTH.      been  adopted  for  that  end.     Now  the  modern  cases  since  the  case 

of  Conway  and  Lynch^  appear  to  me  to  be  all  but  conclusive,  at  all 

^^'  events  one  case,  to  destroy  the  authority  of  Conway  and  Lynch  as 
Discharge  of  a  case  that  ought  to  jruide  our  decision — a  case,  I  think,  quite 
fyrtfmthout  inconsistent,  and  in  eflPect  overruling  it.  In  Conway  and  Lynch 
^^^  there  are  three  very  learned  judges  delivering  their  judgment 
against  one.  On  examining  the  judgment  and  the  reasons,  i  must 
own  that  I  am  entirely  satisfied  with  the  judgment  of  Crampton,  J. 
In  NewtorCs  case  a  very  strong  opinion  was  given  by  the  court, 
that  the  discharge  was  not  equivalent  to  an  acquittal.  In  that 
case  it  came  before  the  court  on  a  habeas.  It  is  difficult  in  my 
mind  to  say,  if  the  proceeding  was  terminated  on  the  ground  that 
it  amounted  to  an  acquittal,  how  the  prisoners  were  not  entitled  to 
be  discharged.  If  the  proceedings  were  not  terminated  against 
them,  I  should  have  thought  the  court  on  habeas  would  have  dis- 
charged them.  I  feel  a  difficulty  in  seeing  that  the  commitment 
still  stands.  If  the  commitment  was  for  murder,  if  the  prosecu- 
tion for  that  murder  was  done  away  with,  it  was  the  very  case  for 
an  acquittal,  and  surely  the  party  should  be  discharged.  I  use  the 
case  for  the  purpose  of  showing  that  the  court  do  not  consider 
themselves  as  concluded  by  the  case  of  Conway  and  Lynch.  In 
Newton's  case  Lord  Denman  says,  the  jury  were  improperly  dis- 
charged, according  to  the  argument  for  the  prisoner,  "  and  there- 
fore it  is  contended  the  prisoner  must  be  set  at  liberty.  I  do  not 
think  that  conclusion  follows  either  logically,  or  on  the  legal 
authorities.  Even  assuming  that  the  discharge  of  the  jury  was 
improper,  I  do  not  see  how  it  is  equivalent  to  an  acquittal,  or  can 
be  a  bar  to  a  trial,  nor  how  it  could  be  made  the  subject  of  a  plea. 
On  this,  however,  I  give  no  opinion,  but  merely  state  it  by  way 
of  protestation  against  being  supposed  to  have  decided  that  it  may 
be  so  pleaded."  Then  he  says  afterwards,  "  I  am  of  opinion  that 
the  judge  in  this  case  acted  rightly,  but  even  if  he  haa  acted  im- 
properly, I  think  it  does  not  entitle  the  prisoner  to  be  set  at 
liberty."  That  was  on  the  ground  of  the  original  commitment. 
Then  Patteson,  J.,  says,  ''  There  has  been  no  trial  resulting  in  a 
verdict;  what  took  place  was  not  a  trial  determining  the  question 
of  her  guilt  or  innocence.  Therefore,  even  if  I  saw  great  reason 
to  doubt  the  correctness  of  what  took  place  at  the  assizes,  I  should 
say  she  was  not  entitled  to  be  discharged."  What  my  brother 
Coleridge  and  my  brother  Erie  said — my  brother  Erie  particularly 
— as  to  the  discretion,  has  been  mentioned  so  often  in  the  course 
of  the  argument,  that  I  will  not  further  refer  to  them ;  but  it  does 
seem  to  me  that  the  court  there  considered  it  at  all  events  an  open 
question,  and  Lord  Denman,  expressing,  I  think,  the  intimation 
of  his  opinion,  that  it  could  not  be  made  the  subject-matter  of  a 
plea,  and  was  not  equivalent  to  a  determination  in  favour  of  the 
defendant  of  the  indictment.  Now,  the  last  case  on  the  subject, 
the  case  of  Reg.  v.  Da^^fon,  seem*    "»  mr  a  still  stronger  authority. 


CRIMINAL  LAW  CASES. 


61 


There,  as  pleaded  in  the  plea,  and  I  think  as  put  in  the  replication, 
there  was  no  ground  within  the  rule  laid  down  and  attempted  to 
be  ai^ued  by  Sir  Fitzroy  Kelly  and  Mr.  Mellish  for  the  jury  being 
disdiarged — certainly  no  ground,  whether  according  to  their 
ailment  or  not,  according  to  the  case  of  Conway  and  Lynch,  In 
that  case  it  was  pleaded,  that  the  discharge  took  place  for  and  by 
reason  of  no  other  suf&cient  and  legal  cause  whatever.  It  is  true 
that  there  is  a  replication  put  on  the  record,  that  ^*  for  a  long  space 
of  time,''  which  we  all  know  in  pleading  means  no  time  at  all — any 
*time — the  jurors  retired,  and  not  ultimately  agreeing  to  a  verdict 
they  were  discharged  without  having  come  to  a  conclusion.  It 
amounts  to  this,  that  for  some  time — take  it  a  long  time,  if  it  be 
necessary  for  the  purpose  of  the  pleadings — that  for  some  long  time 
they  had  not  come  to  their  conclusion,  and  then,  because  it  was 
the  last  case  on  the  circuit,  none  of  the  commissioners  chose  to  wait 
any  time  for  the  verdict,  which  it  was  their  duty  to  do — I  appre- 
hend until  there  was  some  discharge  of  the  jury ;  but  the  com- 
missioners did  not  like  to  wait ;  it  was  not  a  criminal  court — it  was 
the  quarter  sessions;  the  justices  did  not  like  to  stay  any  longer, 
and  being  the  last  case  they  discharge  the  jury.  That  seems  to 
me,  according  to  the  case  of  Conway  and  Lynch,  not  to  be  justified ; 
but,  however  that  may  be,  the  court  do  not  put  it  on  that  ground, 
but  they  put  on  the  ground  that  this  was  a  matter  that  cannot  be 
made  the  subject  of  a  plea.  Bey,  v.  Damson  was  decided  in  a 
court,  though  in  one  sense  inferior  to  this  court,  because  a  writ  of 
error  lies  from  that  court  to  this ;  yet  when  we  consider  that  it 
was  in  the  place  where  the  great  criminal  trials  of  the  country  take 
place,  before  a  commission  composed  of  three  learned  judges,  with  a 
Tery  solemn  argument  on  the  plea,  it  is  a  case  of  as  great  authority 
as  the  Irish  case.  I  must  treat  the  opinion  of  the  learned  judges  in 
Conway  and  Lynch  with  the  greatest  respect,  but  I  think,  on  examin- 
ing it,  the  one  judge  who  differs  from  them  gives  by  far  the  most 
conclusive  reasons.  Now,  here  you  have  a  solemn  argument  before 
the  three  judges,  and  I  think  they  decide  on  the  very  point  before 
us,  **  "We  are  all  of  opinion  that  it  is  unnecessary  to  hear  further 
argument ;  the  question  is,  whether  the  plea  is  sufficient,  and  Mr. 
Sleigh  chiefly  relies  on  the  case  of  Conway  and  Lynch  v.  The  Queen. 
Now,  though  it  has,  no  doubt,  been  laid  down  in  the  text-books 
that  a  jury  cannot  be  discharged  except  under  certain  circum- 
stances, it  does  not  appear  that  prior  to  that  case  the  improper 
discharge  of  a  jury  was  ever  made  the  subject  of  a  plea.  I  may 
observe,  that  in  that  case  the  Irish  Court  of  Q.B.  were  not  unani- 
mous, and  therefore,  if  the  necessity  arose,  I  should  consider  that 
we  were  quite  at  liberty  to  review  it ;  but  it  is  observable  that  the 
case  before  them  was  one  of  felony,  the  present  being  one  of  mis- 
demeanor only ;"  and  passing  over  it,  I  will  not  stop  to  make  any 
remark  on  the  distinction ;  but  it  is  rather  a  curious  matter  that 
from  the  very  beginning,  in  almost  every  case,  in  every  case,  I 
think  up  to  the  time  of  the  Revolution,  it  has  been  put  in  the  case 
of  life  and  limb,  which  is  the  same  as  felony,  not  extending  to  the 
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case  of  misdemeanor,  much  less  to  the  case  of  a  proceeding  in  our 
own  courts,  where  the  parties  on  the  one  side  and  the  other  proceed 
in  a  very  different  manner  to  what  they  do  in  general  criminal 
cases.  The  party  here  has  the  benefit  of  a  new  trial,  and  there  nre 
a  great  many  things  which  do  not  apply  to  cases  of  felony,  but 
certainly  in  Lord  Holt's  case,  and  my  own  notion  is,  that  the  prac- 
tice adopted  by  the  judges  or  growing  up  of  itself  after  the  time 
of  the  Revolution,  has  extended  as  a  matter  of  practice,  or  as  a 
rule  by  which  the  practice  should  be  guided,  both  to  felonies  and^ 
misdemeanors ;  and  I  think  the  general  rule  which  ought  to  guide 
judges  is,  that  it  ought  not  to  be  done  except  in  cases  of  evident 
necessity  or  propriety,  which  seems  fit  to  the  learned  judge,  in 
cases  of  a  criminal  nature  of  any  kind.  There  they  say,  "  We  are 
of  opinion  generally  that  where  a  judge  has  exercised  his  discretion, 
that  discretion  is  not  to  be  made  the  subject  of  question.  It  can- 
not be  ground  for  error,  nor  can  it  be  traversed  before  a  jury.  It 
seems  to  me,  therefore,  that  the  plea  which  the  prisoner  has  placed 
upon  the  record  is  bad."  There  my  brother  Martin  puts  it  entirely 
as  a  question  of  misdemeanor,  and  my  brother  Hill  says  that  he 
adopts  the  position  laid  down  by  Crampton,  J.,  in  his  judgment; 
and  he  also  says,  ^'  It  is  clear  that  the  judge  has  a  discretion  to 
exercise ;  where  is  the  legal  limit  of  his  power  to  be  fixed  ?  The 
prisoner's  counsel  could  not  fix  it.  The  judges  in  KinlocK's  case 
and  Sir  M.  Foster  say  it  cannot  be  fixed.  1  need  scarcely  add 
that  I  cannot  fix  it."  Now,  I  think  those  authorities  are  certainly 
stronger  in  favour  of  its  not  being  a  matter  of  plea  than  any  case 
that  has  gone  before,  and  I  do  not  find  it  at  all  made  out  to  my 
satisfaction — on  the  contrary,  1  think  the  proposition  is  not  a  true 
one — that  such  matter  operates  as  a  plea,  whether  it  is  pleaded  to 
a  new  indictment  or  to  such  matter  appearing  on  the  record ;  the 
point  does  not  operate  so  as  to  prevent  fresh  process  being  awarded, 
and  does  not  operate  as  the  termination  of  the  proceedings,  and 
therefore  I  think  that,  in  point  of  law,  we  cannot  refuse  to  award 
a  venircy  but  that  we  are  bound  to  award  a  venire.  Then,  the  other 
part  of  the  case  which  has  been  discussed,  I  think  one  ought  to 
give  one's  opinion  upon.  I  certainly  look  upon  this  as  a  rule  to 
guide  judges,  which  has  been  acted  upon  ever  since  the  Revolution, 
and  which  I  think  ought  to  apply  both  to  misdemeanors  and  to 
cases  of  felony,  and  I  think  it  is  matter  of  practice,  or  a  rule  of 
law,  if  you  like,  that  the  judge  ought  not  to  interfere  because 
the  case  for  the  prosecution  fails  for  want  of  evidence.  I  think  it 
a  most  dangerous  practice  to  prevail,  and  certainly  it  strikes  me 
that  this  is  a  case  of  that  description.  There  may  be — I  do  not 
say  how  it  would  be,  I  think  it  a  very  nice  question — I, think  Mr. 
Mellish  and  Sir  Fitzroy  Kelly  both  decline  to  say  that  it  could 
not  be  done  in  a  case  of  collusion.  It  would  be  a  very  nice  cjise, 
but  here  we  have  no  case  of  collusion  at  all ;  it  is  the  same  case  as 
if  a  witness  does  not  choose  to  come  into  court  for  some  reason  or 
other — not  very  different,  to  my  mind,  than  if  he  does  not  answer 
satisfactorily.     It  is  a  failure  of  evidence  on  the  part  of  the  Crown. 
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Whether  that  be  a  matter  of  discretion  or  not,  I  think  I  am  bound        ^'^°- 
to  say,  as  we  have  heard  so  much  discussion  on  the  matter,  I 
certainly,  for  one,  should  have  directed  an  acquittal.     I  think  that 
the  importance  of  the  general  rule  is  greater  tlian  the  importance 

of  justice  being  baffled  in  any  particular  case.     It  is  rather  put,  I 

think,  by  the  Crown,  as  if  we  ought  to  interfere,  the  witness  being  Discharge  of 
fined  and  behaving  ill,  because  he  was  baffling  justice  ;  but  unless  j*^^*^^ 
that  is  brought  home  to  the  defendant,  it  does  not  seem  to  my 
mind  at  present  to  be  a  satisfactory  distinction.  At  the  same  time, 
I  cannot  say  that  the  whole  matter  being  before  my  brother  Hill, 
and  he  acting  in  the  exercise  of  his  discretion — certainly  I  can  say 
most  conscientiously  having  a  better  opinion  of  his  judgment  in 
such  a  matter  than  my  own — I  cannot  say  that  he  acted  wrongly 
npon  it.  All  that  I  should  say  is,  that,  in  my  opinion,  as  now 
advised  in  such  a  matter,  it  may  be  put  as  a  mere  exercise  of  dis- 
cretion one  way  or  the  other.  I  would  have  acted  on  the  general 
role,  and  on  the  universal  practice  as  observed  by  my  brotlier 
Wightnian  since  the  Revolution,  not  to  discharge  the  jury  because 
the  case  fails  for  want  of  evidence.  At  the  same  time  it  is  very 
desirable  that  justice  should  not  be  baffled  in  this  way,  and  it  is 
one  of  the  defects  in  our  trial  by  jury,  Avhich  has  often  occurred  to 
my  mind,  upon  which  we  pay  a  considerable  price  for  the  trial  by 
jary  ;  it  is  well  worth  paying,  but  it  certainly  does  arise  from  our 
institution  of  trial  by  jurj,  that  very  often  a  point  arises  at  the 
trial  which  there  is  no  mode  of  sifting,  and  one  party  or  the  other 
has  the  advantage  of  it.  When  trials  are  protracted  as  tliey  are 
abroad,  that  is  supplied.  In  our  case  there  must  be  an  acquittal 
or  a  conviction,  and  it  would  be  a  very  bad  practice,  I  think,  that 
on  the  ground  of  there  being  a  failure  of  evidence  the  jury  should 
be  discharged.  I  think  the  practice  of  discharging  the  jury  too 
soon  (some  reference  has  been  made  as  to  that)  is  an  objectionable 
one.  It  is  said  that  it  is  necessary  now  that  the  rules  of  law  are 
altered^  and  that  it  is  necessary  to  discharge  the  jury  as  soon  as 
you  see  they  are  not  likely  to  come  to  an  agreement.  I  think  we 
ooght  to  take  some  mean  course  as  to  that.  Perhaps  it  is  hardly 
a  matter  involved  in  the  present  discussion.  It  always  seems  to 
me  very  dangerous  to  say  that  in  a  certain  time,  or  in  a  few  hours, 
the  jory  would  be  discharged,  but  that  they  ought  to  be  kept,  not 
to  coerce  them,  as  put  by  the  Lord  Chief  Justice,  to  ffive  a  wrong 
yerdict,  but  such  a  time  as  to  prevent  their  saying,  '^  We  can  wait 
for  Buch  a  time,  we  know  we  shall  be  let  off."  Therefore  I  do  not 
at  all  reprobate  the  old  practice  of  confining  the  jury  for  a  reason- 
able time.  Confining  them  without  meat,  drink  and  fire,  and 
exposing  them  to  hunger  and  thirst  and  cold,  seems  a  very  barba- 
rous relic»  which  I  think  might  as  well  be  got  rid  of;  but  that 
they  should  be  confined  a  reasonable  time,  so  that  they  shall  have 
time  to  consider,  and  not  merely  wait*in  order  to  avoid  giving  an 
unpleasant  verdict.  I  think  in  our  discretion  we  must  take  care 
to  avoid  one  extremity  or  the  other.  I  shall  conclude  by  saying 
that  I  think  that  this  rule  is  of  very  great  importance.     Certainly 
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Rko.        it  is  a  rule  of  practice,  if  not  of  law,  and  I  think  it  ought  not  to  be 
departed  from  merely  because  of  tlie  failure  of  the  prosecution  in 
point  of  evidence.     Without  saying  my  brother  Hill  was  wrong,  I 
certainly  come  to  this  conclusion,  which  I  think  I  ought  to  .iiivo. 
I  thinky  according  to  my  brother  Wightman's  notion,  1  should  iiave 

DUcharge  of  felt  mysclf  bound  by  the  practice  to  have  directed  an  acquittal. 

jury  without  XJpou  the  wHolc,  I  am  quite  satisfied  that  there  is  no  matter  on 
this  record  which  entitles  the  prisoner  to  ask  for  dischargie  from 
the  indictment,  or  to  prevent  the  Crown  from  having  a  fresh  jury 
process.     Therefore  I  think  that  the  rule  should  be  discharged. 

Blackburn,  J. — I  also  think  this  rule  should  be  discharged. 
This  is  an  information  for  a  misdemeanor.  Issue  was  joined  in 
this  court  on  the  plea  of  not  guilty ;  there  is  an  award  of  jury 
process  and  a  return  of  the  Nisi  Prius  record,  on  which  are  entries 
of  what  took  place  at  York.  From  these  we  find  that  the  jury 
were  sworn  and  the  case  commenced,  but  that  no  verdict  was 
given,  the  judge  having  discharged  the  jury  under  circumstances 
stated  on  the  record.  On  this  the  question  arises,  what  is  the 
court  to  do  judicially  ?  The  counsel  for  the  defendant  contend 
that  it  is  a  rule  of  law  that  in  all  criminal  cases,  as  well  misde- 
meanors as  felonies,  when  once  the  jury  are  sworn  and  the  trial 
begun,  that  the  jury  must  give  their  verdict  one  way  or  the  other, 
unless  discharged  under  circumstances  different  from  those  in  this 
case,  and  they  further  contend  that  if  this  jury  be  discharged 
improperly,  the  issuie  can  never  be  tried  again,  so  that  judgment 
could  be  ^iven  against  the  defendant,  or  their  verdict  found  for  the 
Crown.  If  they  are  right  in  their  contention,  I  think  this  court 
ought  not  to  permit  its  process  to  be  issued  for  the  purpose  of 
causing  a  trial  which  could  not  be  available,  and  that  the  defendant 
would  be  entitled  as  a  right  to  a  judgment  refusing  process  and 
discharging  the  defendant  from  this  information,  the  precise  form 
of  which  judgment  we  need  not  consider  now.  But,  unless  the 
defendant  is  right  in  saying  that  as  a  matter  of  law  the  discharge 
of  the  jury  operates  so  as  to  prevent  the  issue  being  decided,  the 
Crown  is,  I  think,  entitled,  as  a  matter  of  right,  to  an  award  of 
process  to  cause  that  trial  which  we  must  not  deny.  The  judge  at 
the  trial  has  power  to  discharge  the  jury  whenever  it  is  proper, 
and  he  is  the  sole  judge  of  the  propriety,  in  this  sense  at  least,  that 
when  he  decides  that  the  jury  are  to  be  discharged  all  must  obey 
him,  and  the  jury  must  be  discharged.  But  it  may  well  be  that 
his  order,  though  it  must  be  obeyed,  was  improperly  made ;  but  it 
seems  to  me  that,  to  entitle  the  defendant  to  the  judgment  his 
counsel  pray  for,  they  must  show  not  only  that  the  discharge  of 
the  jury  under  the  circumstances  stated  on  this  record  was  im- 
proper, but  also  that  an  improper  discharge  of  the  jury  is  in  point 
of  law  equivalent  to  an  acquittal,  and  entitles  the  defendant  to 
discharge  as  much  as  a  verdict  of  not  guilty  would  have  done ; 
and  in  my  mind  the  only  question  which  we  have  to  decide  is 
whether  it  does  amount  to  a  bar  in  law,  and  I  think  we  must 
decide  it.     It  is  not  suflScient  for  the  defendant,  if  his  counsel  can 
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Bake  oat  that  there  has  been  an  improper  deviation  from  practice^ 
mless  they  show  it  is  in  law  a  bar  by  our  rules  of  practice.  I  may 
take  as  a  &miliar  example  that  by  which  a  judge  recommends  a 
junr  not  to  act  on  the  unconfirmed  evidence  of  an  accomplice^  so 

well  established  that  a  judge  is  blameable  if  he  departs  from  it^        

and  yet  a  conviction  obtained  against  such  a  rule  of  practice  would  Ditcharge  q/ 
be  good  in  law.  In  such  a  case,  if  the  defendant  has  suffered  jviywUkou 
injury^  there  is  an  equitable  claim  upon  the  Crown  to  redress  this 
injoiy.  It  is  for  the  proper  constitutional  advisers  of  the  Crown 
to  say  whether  such  a  case  is  made  out.  In  Wade's  case,  Moody's 
Cr.  Uas.  86,  which  was  mentioned  by  my  brother  Wightman^  the 
judges  were  not  deciding  on  the  law,  but  were  consulted  as  the 
advisers  of  the  Crown.  They  thought  that  it  was  an  improper 
proceeding  on  the  part  of  the  judge  to  discharge  the  jury  in  order 
to  poBtpone  the  trial  until  a  witness  could  be  educated  so  as  to 
anoerstand  the  nature  of  the  oath,  and  I  agree  with  them,  for,  as 
it  seems  to  me,  the  evidence  siven  after  an  education  of  this  sort 
woakl  be  of  a  very  questionable  kind.  So  thinking,  they  recom* 
mended  a  pardon,  but  their  doing  so  was  no  expression  of  an 
opinioii  that  the  course  taken  by  the  judge  was  bevond  his  power, 
iDd  that  he  had  not  discretion  in  a  fit  case  to  discharge  the  jury, 
tad  as  far  as  the  course  adopted  by  them  in  recommending  a 
uidoii  is  any  evidence  of  their  opinion,  they  thought  it  no  bar  at 
tnr.  Here  we  are  not  acting  as  constitutional  advisers  of  the 
dawn.  We  are  to  say  whether  it  is  legal  to  proceed  to  try  this 
JBoe  after  what  has  happened.  It  is  for  the  law  advisers  of  the 
Crown  to  say  whether,  it  it  be  legal,  it  is  also  proper  as  a  matter  of 
&cretion  so  to  do.  That,  however,  is  a  question  for  the  consti- 
tudonal  advisers  of  the  Crown,  of  whom  I  am  not  one,  to  determine 
on  their  own  responsibility.  I  have,  however,  no  objection  to  state 
my  own  opinion  as  to  the  propriety  of  the  course  taken  on  the  trial 
of  this  cause,  though  it  is  somewhat  extra-judicial ;  that,  in  general 
it  is  very  objectionable  for  a  judge  to  discharge  a  jury  after  a  trial 
lias  be^un,  on  account  of  any  failure  of  evidence.  The  liability  to 
abuse  is  so  great  that  I  think  in  practice  this  should  not  be  done 
merely  on  account  of  a  failure  of  evidence ;  but  I  think  it  cannot 
be  said  that  if  a  judge  has  power  by  law  to  discharge  a  jury,  he 
ihoald  never  exercise  that  power.  In  case  of  collusion,  where  it 
appears  that  the  defendant  has  instigated  a  witness  to  absent  him- 
idf  cnr  the  like,  I  think  a  judge  ought  to  use  his  power.  In  the 
liresent  case  I  agree  with  the  defendant's  counsel  that  there  is 
nothing  stated  on  this  record  to  lead  to  the  conclusion  that  the 
defendant  instigated  the  witness  to  refuse  to  give  evidence.  If 
there  were,  I  should  have  no  doubt  that  it  would  have  been 
improper  not  to  discharge  the  jury :  but  I  think,  upon  the  state- 
ments on  this  record,  it  is  probable  that  the  witness  was  not 
instigated  by  this  defendant  at  all ;  still  I  think  the  judge  had  facts 
before  him  from  which  he  might  well  draw  the  inference  that  the 
witness  refused  to  answer  for  the  purpose  of  defeating  justice  by 
procuring  the  acquittal  of  this  defendant  and  the  other  defendants 
voi-  IX.  p 
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Beo.        from  the  absence  of  evidence,  thinking  he  could  do  so  with 

CnABLKs-     inflpunity,    I  think  that,  under  these  peculiar  circumstances,  it 

WORTH,      was  very  desirable  that  not  only  should  uie  witness  who  committed 

this  contempt  of  court  be  fined  and  imprisoned,  but  also  that  ha 

]^'  should  be  baffled  in  the  object  he  proposed  to  himself.  It  may  be, 
Diacharge  of  that  the  general  rule  that  a  criminal  case  once  begun  should  be 
jury  withmu  disposcd  of,  is  of  such  consequcncc  that  it  would  be  better  to  sufflsr 
^J^^^  the  wrong-doer  to  obtain  his  end  than  to  break  through  this  ruto^ 
and  I  will  not  take  on  myself  to  say  that  a  judge  who,  acting  <mi 
that  notion,  should  in  such  a  case  as  the  present  direct  an  acquittal, 
might  not  do  well ;  but  on  the  whole,  though  not  without  doub^ 
I  think  that  my  brother  Hill,  always  supposing  he  had  the  pow^, 
did  better  in  discharging  the  jury.  All  this,  however,  is  in  the 
nature  of  obiter  dicta.  The  one  point  on  which  I  rest  my  judgment 
is,  that  at  all  events  in  a  case  of  misdemeanor  the  discharge  of  a 
jury  sworn  to  try  an  issue  after  the  trial  has  begun,  even  if 
improper,  is  not  in  my  opinion  a  legal  bar  to  a  trial  of  the  issue  hj 
another  jury.  I  have  said  at  all  events  in  case  of  a  misdemeanor, 
because  that  is  the  only  question  before  us,  and  because  the  law  of 
England  undoubtedly  does  in  favour  make  a  distinction  in  maiqr 
cases,  and  it  may  be  in  this,  between  the  mode  of  procedure  it 
felonies  and  in  misdemeanors.  The  whole  foundation  of  the  azgo* 
ment  of  the  defendant  is  rested  on  two  passages  of  Lord  C3s% 
where  he  expressly  speaks  only  of  felonies  where  life  or  limb  is  in 
danger,  and  where  a  privy  verdict  may  not  be  given.  He  is  silent 
as  to  the  eifect  of  an  infringement  of  this  rule,  and  it  may  well  be 
doubted  whether  he  was  doing  more  than  laying  down  a  general 
rule  of  practice  which  he  thought  ought  to  guide  the  court  kl 

{)ractice,  but  which  was  not  generally  followed.  Before  the  Revo- 
ution  it  certainly  was  the  practice  to  discharge  a  jury  whenever 
the  judge  thought  the  interests  of  justice  required  it,  in  order  that 
there  might  be  a  second  trial.  This  was  done  in  all  cases  of 
treason  and  capital  felonj  as  well  as  misdemeanor.  The  practice 
is  stated  by  Lord  Hale  m  pretty  nearly  the  same  terms  as  it  is 
stated  by  Lord  Chief  Justice  North  in  the  case  of  Whiibread  ami 
Fentoich.  Lord  Hale  justifies  the  practice  for  reasons  which  are 
plausible,  and  which  show  that  he  thought  the  discharge  was  no  bar, 
though  the  acquittal  might  have  been  one.  He  justifies  the  prao* 
tice,  because  if  the  jury  were  discharged  the  victorious  murderer 
might  be  brought  to  justice,  which  could  not  have  been  if  the 
discharge  was  a  bar  as  much  as  the  acquittal.  But  though  hii 
reasons  are  plausible,  the  case  of  Whiibread  and  Fentoick  shows 
that  the  practice  was  liable  to  great  abuse,  and  I  think  it  is  dear 
that  the  modern  practice,  by  which  a  criminal  trial  is  not  intar- 
rupted  after  it  has  commenced,  except  in  very  exceptional  cases,  & 
very  much  better.  I  cannot  doubt  that  a  judge  would  most 
properly  be  removed  from  his  office  and  impeached  if  he  were  now 
to  discharge  a  jury  under  such  circumstances  as  those  under  which 
.  the  jury  were  discharged  on  the  first  trial  of  Wliithread  and  Fat 
wick     I  think  an  Attorney-General  who  persevered  in  putting 
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them  on  trial  agmin  would  also  be  deserving  of  impeachment ;  but 
mppomnfi  thk  to  be  done,  I  doubt  whether  the  judges  before  whom 
tin  prisoners  were  arraigned  the  second  time  could  do  otherwise 
than  tell  them  that  they  had  no  legal  bar  to  the  indictment  even 
ia  a  ease  of  treason.  After  the  Bevolution  no  alteration  was  made 
by  the  Bill  of  Bights,  or  any  other  Act,  in  the  law  or  practice  as  ^^^^,1^ 
to  eriminal  trials,  but  the  practice  was  changed.  The  reaction  ""^^ 
agaiiist  the  old  abuses  was  great.  In  Rex  v.  Keete^  in  1696,  a 
vgaml  yerdict  was  found  in  a  case  of  felony.  The  verdict  was 
flidi  that  Holt,  C.  J.,  and  Foster,  J.,  thought  it  warranted  a  judg* 
ment  for  the  Crown.  Eyre  and  Rokeby,  JJ.,  thought  the  verdict 
oneerCain,  and  that  a  venire  de  novo  ought  to  issue.  It  would 
tppear  from  the  various  reports  of  the  case,  that  there  was  a  doubt 
whether  t!iere  could  be  a  venire  de  novo  in  a  case  of  felony,  which, 
18  it  seems  to  me,  could  only  be  on  the  ground  that  in  accordance 
wiA  the  doctrine  of  Lord  Coke  in  Coke  Littleton,  the  jury  once 
diaiffed  with  the  prisoner  ought  to  give  their  verdict  and  could 
lot  Se  discharged.  In  the  end  no  decision  was  given,  as  Lord  Holt 
Umelf  took  exception  to  the  indictment,  which  was  quashed. 
Ikk  is  the  only  case  I  find  in  which  the  point  arises  as  a  matter  to 
k  dedded  as  a  question  of  law.  It  was  soon  after  this  case  that 
m  Rez  V.  Perkins  Lord  Holt  made  the  statement  that,  according  to 
m  report,  *^  he  bad  had  occasion  to  .consider  this  matter ;"  according 
l»an<mier,  that  all  the  judges  of  England  were  of  opinion  in  debate 
mtmgst  themselves  that  in  capital  cases  a  juror  could  not  be 
witfa£awn,  or,  in  other  words^  a  jury  could  not  be  discharged  with 
tOMcnt,  and  in  misdemeanor  not  without  consent.  What  Lord  Holt 
U  in  Bex  v.  Perkins  is  what  in  every  view  of  the  case  is  now  ap- 
proved of.  The  judges  could  by  their  resolution  alter  the  practice, 
rat  not  the  law.  It  has  never  been  decided  that  in  felony  there  can 
be  a  vemre  de  novo  on  an  imperfect  verdict,  although  the  very  able 
jm^^ment  of  Crampton,  J.,  given  in  Conway  and  Lynch  v.  The  Queens 
mAs  me  to  think  prolnibly  it  can.  But  if  Lord  Holt  thought  that 
there  could  be  no  ventre  de  novo  in  case  of  an  imperfect  verdict  on 
ndemeanor  except  by  consent,  his  opinion  has  been  repeatedly 
Ofemiled,  for  I  take  it  to  be  clear  that  on  an  imperfect  verdict  on 
wdemeanor  a  venire  de  novo  is  awarded  (see  Rex.  v.  Trafford) ; 
and  I  agree  with  the  reasoning  of  Crampton,  J.,  in  Conway  and 
hfmch  y.  The  Queen^  which  shows  that  there  is  no  distinction  in 
■rincqple  as  to  the  effect  of  a  bar  of  an  imperfect  verdict,  and 
mseharge  of  the  jury  thereupon,  and  any  other  discharge  of  a  jury. 
As  fkr  as  authonty  goes,  the  distinction  between  felony  and  mis- 
demeanor here  becomes  important.  On  the  authorities  there  is  a 
doobt  on  felony.  On  misdemeanor  I  think  it  clear  that  there  is  a 
vemre  de  novo  on  an  imperfect  verdict.  On  the  argument  before  us 
it  was  said  that  there  was  a  distinction  between  the  discharge  of  a 
jory  because  the  judge  had  become  convinced  that  it  was  imprac- 
timle  that  they  should  give  a  verdict,  which  it  was  said  was  a 
I  <rf  necesrity,  and  a  discharge  of  the  juiy  where  it  was  mani^ 
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festly  still  piaotioable  that  they  could  give  their  yerdict,  but  the 
judge  thought  that  it  was  desirable  for  the  ends  of  justice  not  to 
take  their  verdict  though  it  was  practicable.  This  it  was  said  was 
ultra  vires  and  illegal.  The  distinction  is  intelligible,  but  it  cannot 
be  supported  without  overruling  Kinloch's  case.  There  the  verdict 
of  not  guilty  might  very  well  have  been  taken,  though  the  prisoner 
had  not  the  opportunity  of  pleading  in  abatement.  It  was  entirely 
a  voluntary  act  on  the  part  of  the  court  which  led  to  the  discharge 
of  the  jury,  and,  as  is  pointed  out  by  Crampton,  J.,  in  Conway  and 
Lynch  v.  The  Queeuy  the  wholejeasonin^  of  Foster,  J.,  was  founded 
on  the  supposition  that  the  judge  had  a  discretionary  power,  though 
he  ought  never  to  exercise  it  without  very  good  reason  indeed. 
The  case  of  Conway  and  Lynch  v.  The  Queen^  is  a  case  of  felony, 
and  is,  so  far,  not  necessanly  in  point  in  the  present  case  of  nus- 
demeanor;  but  I  must  say  that  the  admirable  judgment  of 
Crampton,  J.,  convinces  me  that  even  in  a  case  of  felony  he  was 
right  and  his  colleagues,  though  in  the  majority,  wrong.  I  will 
not  weaken  what  he  said  by  repeating  or  abridging  it,  but  refer  to 
the  report  only,  saying  that  I  subscribe  to  all  his  reasons,  except, 
as  I  have  already  said,  I  doubt  whether  he  is  justified,  in  treating 
it  as  settled  that  there  must  be  a  venire  de  novo,  even  on  an 
imperfect  verdict,  in  a  case  of  felony.  I  think  this  still  not  deter- 
mined by  authority:  (see  Campbell  v.  The  Queen,  11  Q.  B.) 
Since  KinlocKs  case  there  have  been  two  in  England  where  the 
question  arose.  In  Newton^ s  case,  13  Q.  B.,  Lord  Denman  says, 
^^  The  prisoner  was  given  in  charge  to  a  jury  at  the  assizes,  and 
therefore,  as  it  is  contended,  the  prisoner  must  be  set  at  liberty. 
I  do  not  think  the  conclusion  follows,  either  logically  or  on  legal 
authorities.  Even  assuming  the  discharge  of  the  jury  was  im- 
proper, I  do  not  see  how  it  is  equivalent  to  an  acquittal,  or  can  be 
a  bar  to  a  trial,  nor  how  it  can  be  made  the  subject  of  a  plea." 
And  Fatteson,  J.,  says,  ^^  There  has  been  no  trial  resulting  in  a 
verdict  What  took  place  was  not  a  trial  determining  the  question 
of  her  guilt  or  innocence.  Therefore,  even  if  I  had  great  reason 
to  doubt  the  correctnefs  of  what  took  place  at  the  assizes,  I  should 
say  she  was  not  entitled  to  be  discharged."  These  opinions  were 
given  on  a  return  to  a  habeas  corpus,  when  the  question  before  the 
court  was,  whether  the  prisoner  could  be  detained  in  gaol  to  abide 
a  fresh  trial.  The  question  whether  there  could  be  a  fresh  trial 
was  not  so  distinctly  raised  as  in  the  present  case,  but  it  was  before 
the  court,  and  the  two  learned  judges  just  quoted  evidently  thought 
that,  even  in  the  case  of  a  capital  felony,  an  improper  discharge  of 
a  jury  was  not  equivalent  to  an  acquittal.  The  last  case  on  the 
subject  is  Rea.  v.  Davison,  where  the  precise  question  now  before 
us  was  raised  on  demurrer  at  the  Central  Criminal  Court  There, 
to  an  indictment  for  a  misdemeanor,  it  was  pleaded  that  the 
prisoner  had  been  given  in  charge  to  a  jurjr  and  had  been  impro- 
perly discharged  by  the  justices.  The  replication  stated  no  more 
than  that  the  justices  did  it  in  the  exercise  of  their  discretion. 
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because  all  other  business  was  at  an  end,  and  the  jury  said  that 
they  were  not  likely  to  agree.     This  was  admitted  to  be  true  by 
the  demurrer,  and  if  there  was  no  more  than  that  stated,  surely 
the  discharge  was  indiscreet  and  premature.     Both  Pollock,  C.B., 
and  Martin,  B.,  take  the  distinction  between  the  case,  which  was 
one  of  misdemeanor,  and  that  of  Conway  and  Lynch  v.  Tke  Queen  ^  nUcharge  t^ 
which  was  felony;  but  they  rest  their  judgment  on  the  more  >ry •»'*<»< 
raieral  ground  that  the  improper  discharge  of  a  jury  could  not  be     •«''*'^— 
the  sabject  of  a  plea.     I  thmk  those  authorities  quite  sufficient  to 
authorise  us  to  decide  that  the  discharge  of  the  jury  is  no  le^al  bar 
to  another  trial,  and  therefore  that  there  ought  to  be  such  jury 
process  as  is  necessary  to  produce  the  further  trial    Whether  that 
10  to  be  entered  on  the  record  as  a  venire  de  novo,  or  as  a  con- 
tinuation of  the  former  jury  process,  is  a  matter  not  now  before 
U8.    The  rule  should  be  discharged. 

Rule  discharged. 
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COURT  OP  EXCHEQUER. 
November  22  and  26,  1861. 

(Before  Pollock,  C.B.,  Bbamwell,  Channell,  and 

BB.,) 

Re  William  Thompson,  (a) 

Aggravated  assault^  \6  J-  17  Via,  c.  30 — Charge  of  rape— 
tion  of  magistrates — Habeas  corpus. 

Where  an  information  charged  a  prisoner  with  having  h 
assaulted  and  abused  a  woman^  and  after  a  discussion  bi 
attorney  for  the  prosecutrix^  the  attorney  for  the  prisonn 
justices  J  it  was  agreed  not  to  proceed  with  a  charge  of  rape  a 
information,  but  to  proceed  under  the  Aggravated  Assaults 
the  only  evidence  of  the  assault  was  that  given  by  the  prosec 
self  who  swore  that  the  prisoner  violated  her  person  agains 
and  the  magistrates  thereupon  convicted  the  prisoner  of  an  a 
assault  under  the  16  4"  17  Vict.  c.  30,  a9id  sentenced  } 
months^  imprisonment : 

Held  {per  Pollock^  C.B.  and  Wildcy  B.)  that  an  assault  with 
commit  any  other  offence  is  itself  an  offence  distinct  from 
assault.     That  by  9  Geo.  4,  c.  31,  and  16  ^  17  Vict,  c.  3 
trates  have  jurisdiction  over  common  assaults  only.     That 
jurisdiction  depends  on  certain  facts  being  proved  or  not  /. 
decision  of  the  magistrates  as  to  the  proof  of  those  facts  is  < 
but  that  the  court  will  consider  the  facts  so  as  to  determine 
the  nature  of  the  charge  before  the  magistrates  ;  and  that  on  t 
this  case  the  magistrates  had  exceeded  tlieir  jurisdiction  by 
on  a  charge  of  assault  other  than  a  common  assault : 

Ileldy  contra  {per  Bramwell  and  Channell^  BB.^  that  in  poU 
a  charge  of  assault  only  was  brought  before  the  magistrates^ 
it  was  not  competent  for  the  court  to  review  the  evidence  on 
decisun^  of  the  magistrates  wasfounded. 

WILLIAM  THOMPSON  was  convicted  of  an  ^ 
assault  upon  a  woman  under  the  16  &  17  Vict.  c. 
committed  to  Preston  gaol  for  six  months. 

The  information^  which  had  been  drawn  up  by  the  ma 
clerk,  who  was  a  layman,  charged  the  defendant  Thom] 

(a)  Reported  by  F.  Bailbt,  wad  S.  M*Cullocb,  Esqrs.,  BuriBten-at' 
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^unlawfully  afisaulting  and  abusing  the  complainant;''  and  when       ^^^ 
the  attorney  for  the  prosecutrix  proceeded  to  charge  the  defendant    TaoimoK. 

Thompson  before  the  magistrates  with  having  committed  a  rape^  it       

WM  objected  for  the  defendant  that  the  information  did  not  charge        ^86i. 
him  with  a  felony;    and   after  some    argument    between    the     auouU^ 
attorneys  and  the  justices,  it  was  agreed  that  the  case  should  be  charge  of  rape 
taken  under  the  Aggravated  Assaults  Act.     The  only  evidence  —Jwudktum. 
of  the  assault  was  that  given  by  the  prosecutrix  herself,   who 
distinctly  swore  that  the  defendant  had  committed  a  rape  upon 
her. 

The  commitment  stated  "  That,  whereas  William  Thompson,  of 
Oswaldtwistle,  county  of  Lancaster,  to  wit,  manager  of  a  cotton 
fectory,  was  duly  convicted  before  two  justices  of  the  peace,  upon 
the  information  and  complaint  of  Susannah  Taylor,  of  Belthome, 
b  the  township  of  Oswaldtwistle,  single  woman,  for  that  the  said 
W31iam  Thompson,  within  three  calendar  months  last  past,  to  wit, 
on  the  29th  Oct.  1860,  at  the  township  of  Lower  Darwen,  in  the 
Wer  division  of  the  hundred  of  Blackburn,  in  the  said  county  of 
Lancaster,  did  unlawfully  assault  and  abuse  the  said  Susannah 
Tajlor,  contrary  to  the  statute  in  such  case  made  and  provided ; 
and  the  said  justice  did  find  the  said  assault  to  be  proved,  and  to 
be  of  such  an  aggravated  nature  that  it  could  not,  in  the  opinion 
of  the  said  justices,  be  sufficiently  punished  under  the  provisions  of 
the  (tat.  9  Geo.  4,  c  31,  and  the  said  justices  did  therefore,  in 
pursuance  of  the  statute  passed  in  the  sixteenth  year  of  the  reign 
of  hex  present  Majesty,  entitled,  *  An  Act  for  the  better  preven- 
tion aad  punishment  of  aggravated  assaults  upon  women  and 
diildrea,  and  for  preventing  delay  and  ex})ense  in  the  administra- 
tion of  certain  parts  of  the  criminal  law,'  adjudge  that  the  said 
William  Thompson  for  his  said  offence  should  be  imprisoned  in  the 
house  of  correction  at  Preston,  in  the  said  county,  for  the  space  of 
ox  calendar  months." 

Under  these  circumstances  a  rule  nisi  had  been  granted  calling 
QD  the  justices  to  show  cause  why  a  habeas  corpus  should  not  issue 
to  bring  up  the  body  of  the  said  William  Thompson,  on  the 
ground  tint  the  justices  had  no  jurisdiction  in  the  matter. 

J.  Kaye  now  showed  cause. — It  was  contended,  first,  that  the 
ooDvictionwas  not  before  the  court,  but  only  the  commitment,  and 
that  being  regular  and  good  upon  the  ^ace  of  it,  being  drawn  up 
m  accordance  with  the  forms  in  Jervis's  Act,  would  be  a  sufficient 
return  to  a  vrit  of  habeas  corpus^  and  that  the  court  could  not,  as  the 
conviction  Tas  not  before  them,  inquire  into  the  evidence  upon 
which  the  jostices  acted.  Secondly,  the  question  as  to  the  degree 
and  sufficieicy  of  evidence  and  the  credit  due  to  witnesses  is  a 
matter  solely  within  the  discretion  of  the  magistrates,  and  the  court 
win  not  interfere  unless  it  appear  that  there  was  no  evidence  what- 
ever to  support  the  conviction :  {R.  v.  Bolton,  1  Q.  B.  66 ;  Paley 
on  Convictiois,  107.)  In  this  case  there  was  clearly  sufficient 
evidence  of  ai  assault  to  support  the  conviction,  and  the  fact  that 
farther  evidence  was  given  tending  to  show  that  a  rape  had  been 
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R«o.       committed  does  not  invalidate  their  decision,  as  not  only  were  they 
THosmox     confined  to  the  offence  stated  in  the  information,  but  it  might  well 

* '    be  that  they  were  satisfied  with  the  evidence  of  the  assault,  but 

1861.       not  satisfied  with  the  evidence  of  the  more  serious  offence.  Thirdly, 
Auadir^     that  the  word    '*  abuse"    in  the  information  did  not  necessarily 
C»a^tfo/rqp«  mean  *^  ravishing,"   and  that  prefixing  the  word   *' unlawfully" 
-^uritdictian,  ghowed  that  a  misdemeanor  was  intended.    Fourthly,  that  sup- 
posing the  information  was  for   a  rape,  and  the  evidence  only 
made  out  an  offence  included  in  but  not  amounting  to  the  felony, 
the  magistrates  were  justified  in  convicting  for  the  lesser  offence. 

Overendy  Q.C.  (ff^ee/tfr  with  him)  in  support  of  the  rule. — The 
information  meant  more  than  a  common  assault,  and  the  employ- 
ment of  the  word  *^ abuse"  gave  notice  to  the  magistrates  of  the 
more  serious  charge  (18  Eliz.  c.  7,  s.  4),  and  the  evidence  of  tlie 
woman  pointed  to  rape  or  nothing.  No  private  arrangement 
between  the  parties  could  give  the  magistrates  the  right  to  adjudi- 
cate in  such  a  case ;  they  should  either  nave  committed  the  prisoizer 
for  trial  or  have  discharged  him.  Even  if  they  did  not  consider 
that  the  charge  of  rape  was  established,  it  was  evidently  either  an 
^'  assault  with  intent,"  or  at  least  an  indecent  assault ;  and  in  eiiiher 
case  their  jurisdiction  was  ousted:  (14  &  15  Vict.  c.  100,  s. 29.) 
By  9  Geo.  4,  c.  31,  justices  were  empowered  to  deal  summarily 
with  common  assaults ;  and  by  16  &  17  Vict  c.  30,  they  are  autho- 
rised to  inflict  a  more  severe  punishment  for  aggravated  asiaults, 
but  that  gives  them  no  power  to  deal  with  charges  of  rape,  issault 
with  intent,  nor  with  indecent  assaults.  If  the  word  *^ abuse" 
took  the  case  beyond  an  aggravated  assault,  their  summaiy  juris- 
diction was  at  once  ousted  :  (22  &  23  Vict.  c.  17.)  ^         ,        . 

Nov.  26. — Pollock,  C.B. — In  this  case  an  application  was 
made  the  other  day  by  Mr.  Overend  for  a  writ  of  habece  corpus. 
Cause  was  shown,  and  Mr.  Overend  and  Mr.  Wheeler  ware  heard 
in  support  of  the  rule.  The  court  being  equally  dividel  the  rule 
will  be  discharged ;  but  it  is  right,  perhaps,  shortly  to  state  the 
grounds  on  which  it  appears  to  me  that  the  writ  oug^t  to  have 
issued.  It  appears  that  the  conviction  and  commitnent  were 
under  the  16  &  17  Vict  \c.  30,  by  which  magistrates  are  em- 
powered, if  they  think  an  assault  to  be  of  an  aggravated  character, 
to  extend  the  imprisonment  that  may  be  inflicted  under  the 
9  Geo.  4,  c  31,  from  three  months,  which  that  statute  empowers, 
to  six  months,  which  the  magistrates  may  award  under  the  16  &  17 
Vict.  The  objection  to  the  conviction  and  the  wairant  founded 
upon  it  was  this,  that  the  magistrates  liave  exceeded  their  juris- 
diction; and  it  appears  that  their  jurisdiction  is  founded  upon  this: 
by  the  9  Geo.  4,  if  complaint  be  made  of  a  commoi  assault  (the 
statute  does  not  say  an  assault  merely,  but  it  Sc'/y^s  a  common 
assault),  if  complaint  be  made  of  a  common  assault,  tie  ma^trates 
have  a  right  to  deal  with  it,  and  to  award  to  thepar^  found  guilty 
of  a  common  assault  any  term  of  imprisonment  not  exceeding 
three  months.    It  may  be  material  to  consider,  whit  is  the  mean- 
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ing  of  the  expression  ''  common  assault."    It  appears  to  me  that        Rao* 
it  means  an  assault  not  accompanied  by  any  circumstances  that    7„oj^2,. 

pye  to  the  assault  the  distinct  character  of  an  offence  recognised       

by  the  law  as  something  more  than  an  assault.  I  certainly  cannot  IB6I. 
understand  that  expression  to  mean  anything  else.  The  assault  ^,^|^_ 
may  be  accompanied  with  a  violent  killing,  and  then  it  would  be  charge  of  rapt 
manslaiighter  or  murder ;  an  assault  may  be  accompanied  with  --Jurisdiction, 
Tiolation  of  the  person  of  a  woman  against  her  will,  and  then  it 
would  be  a  rape ;  it  may  be  accompanied  with  circumstances  that 
leave  no  doubt  of  an  intention  to  commit  a  rape,  it  would  then 
be  an  assault  with  intent  to  commit  a  rape ;  it  may  be  accompanied 
with  circumstances  that  show  that  there  was  an  intention  to  kill, 
and  an  assault  with  intent  to  commit  a  rape  is  only  a  misdemeanor, 
it  is  not  a  felony ;  but  an  assault  with  intent  to  kill  is  to  this  hour 
a  capital  felony.  It  may  be  an  assault  for  some  other  purposes, 
wluch  it  is  not  necessary  to  repeat  here  now.  Thus  it  may 
other  be  a  capital  felony,  or  a  felony,  or  nothing  but  a  mis- 
demeanor; but,  inl  my  judgment,  an  assault  with  intent  to 
commit  a  rape  is  as  distinct  an  offence  from  a  common  assault  as 
murder  is  distinct  from  rape.  They  both  are  distinct  from  an 
drdinary  assault,  or  an  assault  for  a  purpose  not  amounting  to 
felony,  but  yet  going  beyond  a  common  assault,  and  the  circum- 
stance of  that  being  an  assault  (as  a  common  circumstance  in  all 
diefle  cases)  does  not  identify  the  two  crimes  so  as  to  make  them 
aore  or  less  of  the  same  class  of  offence.  That  is  an  assault  with 
something  beyond;  but  still,  having  taken  that  away  from  the 
anault,  in  my  judgment  there  is  as  much  distinction  in  point  of 
law  between  a  common  assault  and  an  assault  with  intent  to  com- 
xmt  a  rape  as  there  is  between  larceny  and  perjury,  and  I  do  not 
think  that  it  was  ever  intended  that  they  should  be  confounded 
together.  WeU,  then,  the  statute  of  the  9  Geo.  4,  having  taken 
means  to  limit  the  authority  of  the  magistrates  to  inquire  into  a 
common  assault,  in  my  iudgment  this  authority  is  not  extended  by 
the  16  &  17  Vict.,  which  although  it  does  not  repeat  the  expression 
^common  assault,"  and  speaks  merely  of  an  assault,  but  ot  a  more 
ittgrayated  character,  refers  back  to  the  power  of  punishment  under 
toe  9  Grea  4,  and  says,  if  the  assault  is  of  so  aggravated  a  nature 
that  tbe  magistrates  tUnk  the  powers  of  the  9  Geo.  4  not  sufficient, 
thej  shall  not  be  limited  to  three  months,  but  may  award  imprison- 
ment for  a  term  not  exceeding  six  months,  with  or  without  hard 
labonr.  It  appears  to  me  that,  under  these  provisions  of  the 
L^ifllature,  the  magistrates  have  no  authority  except  to  inquire 
into  a  charge  of  common  assault ;  that  when  that  charge  is  made 
for  anv  ouer  aggravated  assault  distinguished  by  the  law  and 
marked  ont  for  a  mfferent  mode  of  punishment,  they  ought  to  hold 
their  hand  and  send  the  case  for  trial  at  the  sessions,  if  the  sessions 
be  competent  to  inquire  into  the  offence,  or  at  the  assizes,  if  the 
oflEence  be  of  such  a  nature  that  it  ought  to  go  there.  Then  the 
question  that  I  have  to  put  to  myself,  in  point  of  fact,  with  reference 
to  these  proceedings  is  this.  What  was  the  charge  made  before  the 
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^■^  aiflpstiatefl?  ^  If  it  was  a  charge  of  cnmmnn  asfiaolty  they  have 
Tmopsov.  jnnadictioii;  if  it  was  a  charge  for  an  aseaolt  of  a  different  cha- 
«*»  '  racter,  thej  had  no  jorifidiction.  The  case  of  Rex  y.  Bolton  is  a 
U«i-  Terr  dble  summary  c^  the  law  npon  this  subject,  and  it  points  out 
with  remarkable  precimcfn,  in  my  judgment,  the  occasions  on  which 
immdi  the  questions  of  jmriadiction  most  be  kft  entirety  to  the  magistrates. 
Chmrft€fr9f€  There  are  cases  where  the  jorisdicticm  depends  npon  certain  facts 
-v«nfdK<M».  being  proved  or  not  proved.  Where  that  is  the  case,  if  the 
magistrates  have  dealt  with  the  fact  as  being  proved,  and  have 
es^erdsed  a  jurisdiction  upon  that  footing,  no  court  can  inquire 
into  their  authority.  Their  decision  upon  the  &ct  is  conclusive 
with  reference  to  any  question  of  appeal,  or  application  to  any 
court  whatever.  But  iraen  the  nature  of  the  chaise  is  undoubted, 
and  it  turns  out  that  the  charge  is  not  a  charge  i^ch  gives  them 
jurisdiction,  then  it  appears  to  me  neither  Rex  v.  Bolton  nor  anv 
other  authority  prevents  the  Superior  Courts  in  Westminster-haU 
from  entertaining  the  matter  and  looking  at  the  evidence.  What 
was  the  charge  that  was  really  made  on  the  present  occa^on  ?  The 
information  states  that  the  charge  is  for  assaulting  and  abusing  a 
certain  woman.  The  complaint  is,  upon  the  face  of  the  informa- 
tion, something  more  than  a  mere  assaulting.  The  very  expression 
(for  the  information  was  in  writing)  appears  to  me  to  import 
assaulting  and  something  more ;  but  when  one  hears  the  evidence, 
it  seems  to  me  that  every  possible  doubt  must  be  removed,  and  I 
think  the  Court  of  Queen's  Bench,  before  whom  this  matter  was 
brought,  and  who  did  not  grant  a  rule  to  show  cause  upon  this  part 
of  the  case,  were  not  in  the  position  in  which  we  are ;  for  we  nave 
had,  in  addition  to  the  rule  to  show  cause,  affidavits  filed  on  the 
part  of  those  who  support  the  conviction  and  the  warrant,  and 
who  resist  the  rule  for  Hiq  habeas  corpus;  we  have  a  statement 
made  distinctiy  of  all  that  took  place  before  the  magistrates,  and 
there  the  information  being  for  an  assault,  and  deany  something 
more,  called  abusing,  it  appears  to  me  that  the  moment  the  com- 
plainant had  to  give  her  evidence,  she  forthwith  detailed  a  complete 
case  of  absolute  violation  of  her  person  against  her  wilL  It 
appears  to  me  that,  without  entering  mto  any  very  nice  inquiry  as  . 
to  what  is  the  meaning  of  the  word  *^  abuse,'*  there  are  very  strong 
grounds  for  thinking  that  the  word  ^^  abuse  "  as  applied  to  a  woman 
—-and  I  am  not  aware  that  in  any  case  it  has  been  used  *exoept 
with  reference  to  sexual  intercourse ;  certainly  it  has  in  more  than 
one  Act  of  Parliament  had  that  meaning  applied  to  it — that  the 
term  '^  abuse  ^  apparenUy  always  imports  something  of  that  nature. 
Well  then,  we  have  those  facts ;  the  information  is  for  assaulting 
and  abusing,  and  the  evidence  has  disclosed  on  the  part  of  the 
CM)mplainant  a  statement  of  facts  that  constitute  a  complete  viola- 
tion of  her  person  against  her  will.  Can  any  one  say  that  that 
was  a  charge  of  a  common  assault?  I  think  it  was  not  If  there 
was  no  charge  of  a  common  assault  made — if  there  was  no  evidence 
of  a^  common  assault,  that  is,  merely  a  common  assault — ^in  my 
qdnion  the  magistrates  had  no  jurisdiction.    It,  however,  may  be 
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suggested  that  that  is  a  decision  of  the  ma^trates  in  Doint  of  Bio. 
bict,  and  condasiye  with  us^  which  I  admit  it  to  be  where  the  mere  THOMnoir. 
question  of  truth  or  falsehood  of  the  facts  is  to  determine  the  — 
matter ;  and  it  may  be  said,  '^  Oh,  they  believed  the  woman  as  to .  i^i* 
the  mere  assault,  but  disbelieved  every  other  part  of  her  story,  aum^ 
and  the^r  disbelieved  it  was  either  an  actual  rape,  or  an  attempt  to  charge  Qf»9^ 
eommit  it  **  But  it  appears  to  me  that  would  only  be  trifling  with  — Jmi&iMNi. 
what  I  think  it  is  our  duty  to  take  care  of;  namely,  that  the 
migistrates  do  not  exceed  their  jurisdiction,  and  exercise  a  power 
of  sending  one  of  her  Majesty's  subjects  for  six  months  to  prison, 
tnd  possibly  with  hard  labour  (though  hard  labour  was  not  ^ven 
in  this  case),  the  effect  of  which  would  be  to  put  an  end  to  all 
Airther  inquiry  about  the  rape,  which,  after  the  judgment  of  the 
mapstrates,  you  would  have  no  right  to  deal  with.  They  cannot 
in  substance  pardon  it  by  treating  it  as  a  common  assault  and  dis- 
believe the  woman.  In  my  judgment,  therefore,  their  duty  was  to 
have  sent  the  case  to  be  tned  at  the  assizes,  and  to  have  held  their 
luuids  with  reference  to  any  supposed  jurisdiction  of  their  own. 
I  own  that  it  appears  to  me  that  I  should  be  ascribing  to  the 
magistrates  a  course  of  investigation  which  I  cannot  bring  myself 
to  believe  to  be  the  truth.  It  appears  to  me  that  the  moment  it 
esme  oat  that  the  charge  of  assault  was  accompanied  by  this 
chaige  of  rape,  it  was  the  duty  of  the  magistrates  instantly  to  say, 
^  No  consent  of  the  defendant  will  give  us  jurisdiction  ;  we  have 
so  right  to  deal  with  that  matter  at  alL  We  will  stay  our  hands 
and  tne  party  must  take  his  trifd  at  the  assizes."  Instead  of  that, 
the  magistrates  appear  to  have  sentenced  the  party  to  six  months' 
imprisonment — tney  certcunly  did  not  give  hard  labour,  though 
if  they  had  believed  the  woman  it  was  difficult  to  say  that  they 
oBght  not  to  have  done  so ;  but  it  is  a  very  unintelligible  pro- 
oeeding  to  say  that  they  believed  the  woman  so  fiur  as  to  the 
asBBnlt,  and  they  utterly  disbelieved  her  with  respect  to  the  rape, 
or  any  attempt  at  rape.  And  therefore,  as  they  cut  it  all  down  to 
a  mere  oommon  assault,  they  had  jurisdiction  to  deal  with  that 
ander  the  statute.  I  own,  with' the  profoundest  respect  for  my 
bethren  who  do  not  entertain  the  same  opinion  as  myself,  I  cannot 
help  thinking  that  it  borders  on  trifling  with  our  duty  to  apply  the 
decision  in  the  case  of  Rex  v.  Bolton  to  such  a  state  of  things.  I 
cannot  bring  my  mind  to  believe  that  the  magistrates  acted  under 
any  sach  notion  of  their  duty  or  their  rights.  I  cannot  believe 
that  they  acted  as  they  did  because  they  bdieved  the  woman  as  to 
Ihi  Msanlf,  and  disbelieved  her  as  to  the  rape.  If  they  disbelieved 
so  iwlwriai  a  matter,  and  the^  thought  she  was  swearing  falsely, 
I  think  they  wooM  have  dismissed  the  matter  altogether,  and  not 
have  sent  the  man  without  a  trial  by  a  jury  to  an  imprisonment 
for  mx  months.  Thinking  therefore,  as  I  do,  that  there  was  no 
diaige  of  a  common  assault— that  the  charge  was  really  of  a  dis- 
tincty  substantive  and  different  offence,  namely,  a  charge  of  rape, 
or  at  least  an  assault  with  intent  to  commit  a  rape,  botii  of  which 
are  entirely  distinct  from  the  charge  of  assault,  and  thinking  that 
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the  mapgtraLtes  had  no  ngfat  wben  that  chaige  was  made  to  give 
themflelves  jurifldiction  by  believiDg  a  part  of  the  case  and  dis- 

believiDg  the  remainder — ^in  my  opinion  the  writ  of  habeas  corpus 

issi.       ought  to  go;  at  all  events,  we  ooght  to  have  the  man  here,  and 
have  it  fully  aigoed  before  us  whether  that  conviction  and  the 


Cimye  ^rmpc  Warrant  of  commitment  can  be  sostained  in  law. 

^-Jwriiitiiem.  Bramwell,  B.— I  regret  that  my  opinion  should  be  adverse  to 
that  of  my  Lford,  because  I  would  rather  this  court  should  be 
agreed :  but  I  tlunk  this  rule  should  be  dischaiged.  A  preUmi* 
nary  objection  was  taken  by  Mr.  Kaye  that  the  conviction  was  not 
before  the  court,  which  I  advert  to  only  to  show  that  it  has  not 
been  passed  over,  and  it  is  not  to  be  supposed  that  we  take  it  to 
be  ill-foimded ;  but  the  matter  having  heen.  discussed  upon  the 
other  point,  and  I  being  prepared  to  express  an  opinion  upon  it 
favourable  to  Mr.  Kaye,  it  is  not  necessary,  as  fur  as  I  am  con- 
cerned, to  entertun  that  preliminary  objection,  or  to  determine 
whether  it  is  well  founded  or  not,  ana  it  is  not  to  be  supposed  that 
we  say  it  is  not  Now,  assuming  that  the  documents  before  us  are 
suffident  upon  the  face  of  them  to  warrant  the  detention  of  the 
prisoner,  inasmuch  as  he  would  upon  their  being  returned  have  to 
be  remanded,  unless  he  could  show  a  want  of  jurisdiction,  the 
question  whether  this  rule  should  be  made  absolute  seems  to  me 
to  be  a  question  of  whether  or  not  it  is  shown  that  the  magistrates 
had  jurisdiction.  As  my  Lord  has  put  it — and  I  go  entirely  along 
with  my  Lord  in  his  reasoning,  for  the  purpose  of  showing  what 
the  jurisdiction  of  the  magistrates  was — I  think  they  had  no  power 
to  convict  this  man  in  the  way  they  have  done,  except  upon  the 
charge  of  an  offence  of  which  they  have  convicted  him.  That 
seems  to  be  a  truism ;  but  the  reason  I  make  the  remark  in  that 
way  is,  that,  though  no  doubt  cases  may  occur  where  a  particular 
charge  beins  brought  against  a  man,  and  it  turning  out  he  is  not 
guilty  on  tiiat  charge,  the  magistrates  have  not  jurisdiction  to 
entertain  the  one  of  which  he  is  guilty,  yet  it  not  being  necessary, 
as  it  was  not  necessary  in  this  case,  that  there  should  be  an  in- 
formation in  writing,  the  magistrates,  no  doubt,  instead  of  going 
through  the  form  of  solemnly  dismissing  the  first  charge,  and 
asking  the  parties  to  go  into  a  new  charge,  and  make  their  state- 
ments over  again,  may  say,  ^^  The  offence  is  not  proved,  we  dismiss 
it,  and  such  another  charge  is  preferred,  and  we  convict  on  that  f 
that  is  possible ;  but  in  point  of  form  they  ought  to  dismiss  any 
charge  Drought  before  them  if  not  well  founded,  and  separately 
entertain  another.  In  this  case  the  question,  to  my  mind,  is, 
whether  a  charge  was  brought  before  them  of  an  assault  ?  Because, 
if  it  .was  competent  for  them,  and  they  were  bound  to  hear  it^  to 
entertain  and  determine  it ;  and  if  they  did  determine  it,  and  it 
was  made  out,  it  seems  to  me  that  we  have  no  power  to  investi** 
gate  the  propriety  of  their  proceedings.  Therefore,  to  my  mind, 
the  question  is  whether  a  charge  was  brought  before  them  of  a 
character  of  which  they  could  convict  the  defendant  ?  And  I  go 
along  with  my  Lord  in  his  reasoning,  that  if  it  had  been  a  chaige 
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of  rape  they  ought  not  to  have  convicted  him  of  this  oflfence,  and        ^"o* 

ought  to  liave  diemissed  the  charge.     So  also  I  am  inclined  to    thompsok. 

thmky  if  it  had  been  a  charge  of  any  of  the  assaults  which  my       — 

Ii(»d  has  referred  to,  which  are  not  common  assaults,  they  ought       ^^^i* 

to  have  dismissed  the  charge.     Again  I  say,  therefore,  the  question     AstwU-- 

to  my  mind  is,  whether  the  charge  was  a  charge  of  the  offence  of  Cfiorge  of  type 

which    they  have   convicted    him?    and  I  think  it  was.     The  — •^•"^**<''<^^^' 

written    complaint  was    that  the  prisoner    had   assaulted    and 

abused  the    female  who    made    the    complaint.    I    confess,  to 

my  mind,  the  word  '^  abuse "  has  no  meaning ;  it  is  not  a  word 

of  art,  it  is  not  a  technical  word,  except  in  a  different  sense  to 

that  which  has  generally  been  imputed  to  it  in  popular  language ; 

h  may  mean  either  to  call  names  or  abuse  by  words ;  perhaps, 

oonectly  sjpeaking,  it  means  any  private  misuse  in  office,  or  a  man 

ahosing  his  powers ;  and  other  instances  might  be  shown.     It  is 

also  very  possible  that  magistrates  may  abuse  their  power  when 

eases  of  this  description  are  brought  before  them — that  is,  misuse 

it    The  only  way  m  which  I  find  it  used  as  a  term  of  art  is  in  a 

way  which,  to  my  mind,  shows  it  does  not  mean  ravish ;  because  I 

find  it  used  in  a  statute  in  this  way : — The  16th  section  of  9  Geo. 

4,  c.  31,  says :  *^  Whereas  on  trials  for  the  criipes  of  rape  and  the 

carnally  abusing  girls  under  the  respective  ages  herein  mentioned  i" 

that  is  to  say,  on  charges  of  rape  and  on  charges  which  are  not 

ekaiges  of  rape,  but  **  carnally  abusing  "  young  females.     There, 

to  my  mind,  the  word  abuse  is  manifestly  used  as  different  from 

the  word  rape :  it  may  include  rape  no  doubt,  or  it  may  not ;  vet 

the  statutes,  particularly  the  9  Geo.  4,  c.  31,  s.  16,  enact,  **  That 

if  any  one  shall  unlawfully  carnally  know  and  abuse,"  that  is 

unlawfully  carnally  abuse,  whether  with  or  without  consent,  there 

may  be  an  abusing,  although  no  rape.     To  my  mind,  therefore, 

this  word,  without  the  proper  concomitants  ''  did  carnally  know," 

and  '*  unlawfully  and  carnally,"  really  has  no  meaning  at  all.     If  I 

take  it  to  have  any  meaning,  I  should  say  it  had  the  meaning  which 

at  first  sight  one  would  suppose  it  indicated,  that  the  female  was 

vnder  age ;  and,  in  point  of  fact,  with  reference  to  this  particular 

wimian,  it  seems  to  me  to  be  meaningless.     But  then  the  only 

oqiression  used  is,  ^'  the  defendant  did  unlawfully  assault  her," 

together  with  words  which  may  or  may  not  mean  he  did  something 

elM,  but  which  in  mv  miud  have  no  definite  meaning.     I  think, 

theorefore,  that  upon  tne  written  information  before  the  magistrates 

diere  was  nothing  to  preclude  their  entertaining  a  charge  of 

common  assault,  though  they  would  have  been  preduded  if  it  had 

been  said  he  feloniously  assaulted  with  intent  or  attempted  to 

commit  a  rape,  or  any  of  the  other  offences  that  are  not  common 

aaaaults.    Well,  that  oeing  the  written  information,  and  that  being 

the  written  charge,  was  there  anything  else  to   show   that  the 

magistrates  believed  there  was  any  ambiguity  about  it,  and  that 

the  charge  was  one  of  rape  ?    I  refer  to  the  charge,  independently 

of  the  evidence,  for  a  reason  that  will  appear  presently.     Now, 

the  only  other  statement  of  any  charge  we  have  had  before  us  is 
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Bso.       the  ohaige  in  the  opening  of  the  prosecntrix's  attorney,  who 
TiiomoH.    undoubtedly  began  by  saymg  he  maae  a  charge  of  rape,  and  on 

'    that  an  objection  was  taken  by  the  opposite  party,  *^  You  cannot 

^^*       go  into  that,  because  the  written  charge  which  we  are  caUed  upon 
AuatOt-^     here  to  investigate  is  not  a  charge  of  rape."    But  the  affidavit  of 
Charge  of  rnp%  the  prosecutrix's  attomcy  says :  ^^  I  agreed  to  this ;  and  I  think  it 
^juritJkction.  ^ng  agreed  to,  and  we  went  into  a  charge  of  a  common  assault  ;*' 
which  my  brother  Channell  said,  as  I  thought  very  properly,  in 
the  course  of  the  argument,  is  the  charitable  construction ;  not 
that  at  the  end  of  the  evidence  the  justices  did  what  they  ought 
not  to  do,  and  agreed  to  suppress  the  charge  of  rape  and  go  into 
anotlier  which  they  had  proper  jurisdiction  to  go  into ;  but  that 
they  agreed  to  take  the  charge  of  common  assault  under  the  belief 
that  the  objection  of  the  prosecutrix's  attorney  was  weU  founded. 
I  think  this  is  not  only  a  charitable  way  of  looking  at  it ;  but  I 
think  a  more  correct  verbal  construction  of  the  affidavits,  because 
the  attorney  says  not  only  "  do  not  go  into  the  charge  of  rape," 
but  he  says,  *^  go  into  a  charge  of  assault,  if  you  please.**    I  cannot 
say  I  object  in  point  of  law,  that  the  justices  could  not  do  that ; 
for,  though  the  objection  was  founded  on  ignorance,  the  justices 
acted  on  it,  and  after  the  objection  of  the  prosecutrix's  attorney 
to  the  charge  of  rape  the  charge  preferred  was  of  common  assault, 
and  not  a  charge  of  any  of  the  statutory  assaults  to  which  my  Lord  has 
referred,  as  to  which  I  confess  I  agree  that  if  there  had  been  such 
a  charge  it  would  have  been  wrong  for  the  magistrates  to  convict 
of  the  offence,  and  they  ought,  at  all   events,  specifically  to  have 
dismissed  it  if  they  did  not  think  it  well  founded,  and  then  enter- 
tain the  new  one  to  be  brought  before  them  of  a  common  assault. 
However,  by  this  process  of  reasoning,  I  have  brought  myself  to 
the  opinion  that  the  charge  made  before  the  magistrates  was  a 
charge  of  an  assault,  and  one  which  they  were  competent  under 
the  statute  to  entertain.     That  being  so,  to  my  mind  there  is  an 
end  of  the  case  ;  because,  if  they  were  competent  to  entertain  it, 
it  matters  not  that  it  was  not  supported  by  evidence  on  which 
they  ought  to  have  acted  ;  it  matters  not  that  there  was  abundant 
evidence  on  which  they  ought  to  have  come  to  an  opinion  that  an 
offence  had  been  committed  over  which  they  had  no  jurisdiction. 
Although  I  think  it  is  incompetent  to  us  to  look  into  the  evidence, 
and  to  say  in  what  way  they  ought  to  deal  with  it,  I  cannot  help 
subscribing  to  a  considerable  extent  to  a  remark  my  Lord  has  made, 
that  it  was  in  some  way  trifling  with  what  we  may  call  the  real 
merits  of  the  case;   because  one  cannot  fail  to  perceive  that, 
though  we  cannot,  in  my  judgment,  review  their  proceedings, 
they  ought  to  have  come  to  a  different  conclusion.     It  is  possible 
in  point  of  law,  though  I  do  not  suppose  it  was  so  in  point  of  fact, 
that  they  may  have  discredited  that  a  rape  was  committed,  and 
may  have  found  that  nothing  but  an  aggravated  common  assault 
was  committed.    It  was  asked  in  the  course  of  the  argument  how 
it  was  possible,  if  the  woman's  statement  could  be  to  any  extent 
believed,  there  could  be  an  assault  of  this  description,  unless  with 
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an  attempt  to  oommit  a  rape,  or  unless  it  was  some  other  than  a       Hu. 
eomnxm  assault  ?    My  answer  is  this :    I  take  it  to  be  perfectly    XHomoir 

poanble,  in  point  of  fact,  that  a  man  might  violently  la^  hold  of       

a  woman  and  insist  on  kissing  her ;  that  would  snbject  hun  to  the  isei. 
consequences  either  of  an  attempt  to  ravish,  an  assault  with  ^^^^^ 
intent  to  actually  rape,  or  an  aggravated  assault;  and  on  her  chatyeofri^ 
resisting  he  might  strike  her;  that  would  be  an  assault,  and —^^trisdicHom, 
it  is  possible  in  point  of  fact,  that  such  an  assault  given  in  evidence 
may  nave  satisfied  the  magistrates  that  a  common  assault  of  an 
aggravated  character  was  committed,  but  no  statutable  assault, 
no  felony  was  committed  or  proved.  Now,  the  question  is, 
whether  we  have  jurisdiction  to  look  into  it ;  and  on  that  matter 
I  entertain  some  doubt,  the  impression  on  my  mind  being,  that 
if  they  had  the  charge  before  them,  on  which  they'  convicted, 
whether  there  was  or  was  not  evidence  of  that  charge  is  a 
matter  which  they  must  determine.  They  determined  there  was 
niffident  evidence  for  a  conviction,  and  the  impression  upon  my 
mind  is,  that  we  cannot  review  what  they  have  done.  Accordingly, 
OQ  that  ground  I  think  there  was  no  want  of  jurisdiction  shown, 
aid  if  the  prisoner  were  brought  up  he  would  have  to  be  remanded. 
I  think  the  rule  ouffht  not  to  be  made  absolute,  because  I  cannot 
lee  that  there  would  be  a  more  solemn  discussion  upon  the  return 
after  the  expense  of  bringing  the  man  up  than  there  has  been  upon 
the  present  occasion.  I  may  say  that  another  thing  that  influ- 
ences me  is  this,  that  if  my  opinion  is  not  well  founded,  it  is  a 
latisfiaction  to  know  that  a  court  of  co-ordinate  jurisdiction  has 
mianimously  expressed  an  opinion,  and  I  think  not  an  ill-founded 
one,  with  respect  to  the  decision  of  this  particular  matter.  For 
fear  I  should  be  misunderstood — for  fear  it  should  be  supposed  I 
thmk  the  ma^strates  did  right  in  point  of  fact — I  wish  to  make 
this  observation.  I  am  not  going  to  censure  them — I  dare  say 
they  thought  they  were  warranted  in  doing  what  they  did  in  point 
of  law  and  expediency ;  but  in  my  opinion  they  were  wrong.  I 
think  they  were  clearly  so.  One  of  tne  effects  of  what  they  have 
done  is  to  pardon  this  man,  for  I  believe  no  further  proceedings 
could  be  taken  against  him  for  the  rape. 

Pollock,  C.  B. — In  my  opinion,  in  point  of  law,  that  is  so. 
The  statute  expressly  says  no  action  shall  be  brought,  and 
no  fnrther  proceedings  of  any  sort  taken  in  respect  of  that 
assanlt 

Bbamwell,  B. — ^But  be  that  as  it  may — whether  it  has  that 
effect  or  not,  or  whether  this  man  can  still  be  tried  for  the  offence 
of  rape,  is  not  the  question  before  us  to-day.  It  is  utterly  im^ 
posrible  that  they  can  have  credited  the  case  of  the  prosecutrix 
without  thinking  that  a  rape,  or  an  indecent  assault,  or  an  attempt 
to  commit  a  rape,  had  been  committed — it  is  utterly  impossible  they 
could  have  done  so ;  because,  when  one  comes  to  examine  into  the 
eridence,  the  cross-examination  of  the  prosecutrix  was  not  for  the 
purpose  of  showing  that  one  of  the  ingredients  of  rape  had  not 
taken  pboe^  and  that  there  was  not  an  assault  of  such  a  character 
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^^■<>*       aB  to  support  the  statement  that  penetration  had  taken  place*— 
Thompsov.    ^^^  there  had  not  been  an  attempt  to  commit  a  rape,  or  an  inde- 

'    cent  assault — but  the  cross-examination  was  solely  directed  to 

1861.  show  that  the  thing  was  done  with  her  consent.  I  should  con«- 
AtMuli—'  ceive  upon  the  evidence  the  only  doubt  the  magistrates  had,  or 
Charge  of  rape  ought  to  havp  had,  was  uot  whether  the  offence  she  stated  had 
-^Jurisdiction,  hot  been  committed  in  the  other  particulars,  but  whether  she 
was  a  consenting  party  to  what  took  place  or  not.  If  that  was  so, 
when  they  came  to  decide  the  case,  the  first  thing  they  ought  to 
have  made  up  their  minds  to  was,  is  the  defence  a  true  one — or 
the  case  a  true  one  ?  If  the  case  on  the  part  of  the  prosecutrix  is 
a  true  one,  namely,  that  she  did  not  consent,  they  were  evidently 
bound  to  commit  him  for  trial  on  the  grave  charge  to  which  she 
had  sworn,  or,  at  all  events,  for  one  of  the  statutory  assaults,  if 
they  had  any  reason  for  doubting  that  penetration  had  taken 
place.  If  on  the  other  hand  they  believed  the  case  of  the  defen- 
dant, that  what  was  done  was  with  the  consent  of  the  woman,  it 
is  obvious  they  ought  not  to  have  convicted  him  in  the  way  they 
have  done.  The  only  question  really  raised  by  the  parties  is, 
whether  what  took  place  was  with  or  without  the  consent  of  the 
prosecutrix.  And,  in  my  opinion,  all  they  ought  to  have  done, 
and  what  in  point  of  law  is  all  they  could  do,  was  to  determine 
that  question  in  their  own  minds ;  and  if  they  came  to  a  conclusion 
that  it  was  with  her  consent,  they  ought  to  have  dismissed  the 
summons ;  if  it  was  not,  then  they  ought  to  have  sent  him  for  trial 
for  the  offence  with  which  he  was  charged.  That  appears  to  my 
mind  plain.  I  really  cannot  understand  that  there  is  any  doubt 
about  it.  I  cannot  refrain  from  saying  that  it  is  an  inexpedient 
thing  that  magistrates  should  take  on  themselves,  from  any  notion 
of  expediency  or  otherwise,  to  say,  "  We  will  not  commit  this  man 
for  tnal  for  the  offence  sworn  to  against  him,  because  he  may  be 
guilty  of  another,  or  perhaps  it  may  go  off  on  this,  that,  or  the 
other ;  or  to  save  expense,  or  what  not."  What  they  ought  to  do, 
without  reference  to  the  consequences,  is  to  adjudicate  on  the 
evidence  before  them,  and  if  that  satisfies  them  that  the  offence 
charged  is  committed,  and  no  other,  they  ought  to  convict,  as  they 
must  have  done  in  this  case ;  if  they  are  satisfied  a  different  offence 
is  committed  they  ought  not  to  have  convicted  him  at  all.  Although 
therefore  I  am  of  opinion  that  the  charge  was  such  that  they  could 
convict  of  the  offence  of  which  they  have  convicted,  and  we  cannot 
reverse  what  they  have  done,  I  also  agree  with  my  Lord — I  repeat, 
in  order  that  there  may  be  no  mistake  about  it — that  it  was  clear 
from  this  evidence  that  they  ought  not  in  point  of  fact  to  have 
come  to  the  conclusion  they  have  done,  but  they  ought  to  have 
disposed  of  the  summons  or  sent  the  man  for  trial.  We  cannot, 
however,  interfere  with  their  proceedings,  and  this  being  my 
opinion,  I  think  this  rule  should  be  discharged. 

Channell,  B. — I  concur  in  the  expression  of  regret  that  has 
fallen  from  the  rest  of  the  Court,  that  there  should  be  a  difference 
of  opinion  upon  this  subject,  particularly  as  the  liberty  of  the 
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sobject  is  concerned.    After  having  given  the  case  the  best  con-        ^* 
aderation  I  am  able,  I  concur  in  the  view  which  my  brother   Thompson. 

Bramwell  has  just  stated,  and  I  think  that  no  rule  should  be       

drawn  up  in  the  nature  of  a  rule  absolute.     It  seems  to  me  the       ]^- 

JQCstion  is  not  as  put  by  the  Lord  Chief  Baron  and  my  brother     amouH-^ 
Iramwell,  whether  the  magistrates  acted  wisely  or  discreetly ;  Charge  of  rape 
that  is  not  at  all  the  question.     As  that  is  not  the  question,  I  -^«»'»«^*cftoii. 
would   rather  not  upon  that  point  express   any  opinion.     The 
question  is,  whether  the  magistrates  had  jurisdiction  or  not ;   if 
Aey  bad  jurisdiction,  I  think  we  ought  not  to  interfere,  and  say 
they  have  come  to  an  erroneous  conclusion.     Now  I  agree  as  to 
the  necessity  of  inquiring  into  the  facts  in  some  cases  in  order  to 
aacertain  whether  uie  jurisdiction  exists  or  not ;  but  in  this  case 
all  the  iacts  are  proved  which  give  jurisdiction.     But  it  is  said, 
in  course  of  proving  those  facts  something  else  came  out  in  the 
oourse  of  the  evidence  which  destroys  the  jurisdiction.     I  do  not 
dunk  the  magistrates  are  bound  to  credit  the  evidence  of  witnesses 
to  the  full  extent ;    they  were  at  fiberty  to  believe  or  disbelieve 
port  of  the  evidence,  and  if  adopting  the  rest  of  the  evidence 
the  case  was  left  within  their  jurisdiction,  they  had  a  right  to 
exercise  that  jurisdiction.     And   thiis   case  differs  from  Rex  v. 
BoUan,  in  which  the  complainant  had  himself  done  something 
which  in  terms  destroyed  the  jurisdiction  of  the  magistrates.     The 
magistrates  who  convicted  under  the  particular  statute  found  the 
&ct  to  be  as  admitted,  and  by  admitting  the  case  to  be  true  it 
took  away  the  jurisdiction.     The  question  then  is,  what  is  the 
jurisdiction  that  arises  under  this  statute  ?     The  information  is 
bad  under  the  16  &  17  Vict.  c.  30,  and  the  objection  is  not  that 
the  magistrates  have  not  found  in  terms  that  there  was  such  an 
aggravation  of  the  assault  that  it  could  not  be  sufficiently  punished 
under  the  9  Geo.  4,  but  that  they  found  the  complaint  stated  in 
the  information  to  be  true,  and  it  is  said  the  complaint  stated  upon 
the  information  is  one  that   took  away  the  jurisdiction  of  the 
ma^strates.     The    complaint  is  that  ^^  WiUiam    Thompson  did 
uokwfally  assault  and  abuse  one  Susannah  Taylor."    I  think  the 
word  nnlawfiilly  may  be  connected  with  the  assault  and  go  to 
native  any  assault  of  a  felonious  character.    By  the  use  of  the 
word  abuse  it  is  said  that  the  jurisdiction  of  the  statute  given  by 
the  16  &  17  Vict,  is  taken  away.    I  confess  I  cannot  come  to  that 
condnsion.     I  am  called  upon  to  put,  if  I  can,  a  construction  on 
the  word  ^'  abuse."    It  may  be  surplusage,  or  it  may  mean  some- 
thing.    I  do  not  think  it  can  be  reasonably  treated  in  the  sense 
that  opprobrious  epithets  were  used,  and  that  the  assault  com- 
mitted was  the  more  aggravated  because  it  was  so  accompanied. 
I  think  it  must  be  treat^  as  meaning  some  abuse  of  the  person, 
▼hich  abuse  of  the  person  does  not  amount  to  more  than  this — 
there  may  have  been  an  assault  and  some  indecency  committed 
with  regard  to  the  person  of  the  complainant     I  own  I  am  unable 
to  oome  to  the  conclusion  that  the  assault  is  not  an  aggravated 
ttnolt  within  the  meaning  of  the  16  &  17  Vict  c.  30^  because  it 
YOUUL  a 
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^^^'       is  also  an  indecent  assault ;  it  may  be  the  indecency  may  be  thi 
THomoK.    ^^  aggravation  connected  with  the   assault  which  gave  ihi 

'    ma^trates  jurisdiction,  and  yet  stop  short  of  any  statutory  charse 

1861.  If  this  had  been  a  charge  of  rape,  I  agree  with  the  rest  of  ua 
Auadi^  Court  that  the  jurisdiction  is  entirely  gone ;  but  when  I  say  I  d< 
Charge  of  rape  a^cc,  I  do  not  put  this  case  on  the  ground  of  any  agreement  U 
—Juritdiction.  giye  the  ma^stratcs  jurisdiction.  I  utterly  repudiate  that;  a 
the  same  time  I  think,  on  reading  the  affidavit,  that  was  not  tht 
agreement  come  to.  The  affidavit  is  drawn  up  in  a  very  looei 
way,  and  the  information  was  framed  in  a  veiy  loose  way.  I 
appears  to  me  that  the  practitioner  who  framea  the  informatio] 
and  the  affidavit  did  not  rightly  understand  what  he  was  about, 
understand  the  true  meaning  of  the  affidavit  to  be,  that  an  objeo 
tion  was  taken  that  the  magistrates  had  no  jurisdiction — that  i 
was  a  charge  of  rape,  and  that  was  acquiesced  in.  The  prosecuto 
went  on  then  only  intending  to  prefer  a  charge  not  commensurate 
with  the  charge  in  the  information.  The  16  &  17  Vict,  c  30 
gives  the  magistrates  jurisdiction  in  cases  of  an  assault,  if  it  shal 
appear  to  be  such  an  aggravated  assault  that  it  cannot  be  properl] 
punished  under  the  9  Geo.  4.  The  words  are  ^'  an  assault ;"  tba 
IS  the  only  expression  in  this  statute.  In  the  9  Geo.  4  there  an 
the  words  ^'  common  assault "  used ;  but  there  is  no  such  wore 
common''  in  this.  What  is  to  ?ive  the  magistrates  jurisdiction! 
Is  it  that  the  assault  is  an  assault  of  an  aggravated  character  ?  In 
my  opinion  the  aggravation  may  consist  of  indecency,  stopping  ha 
short  of  anything  like  an  intent  to  abuse  the  person  in  the  sense 
in  which  the  term  is  understood.  For  these  reasons  it  appears  to 
me,  if  I  am  to  consider  the  question  of  jurisdiction  only,  there  is 
nothing  in  the  materials  brought  before  us  that  can  enable  us  to 
say  the  magistrates  have  acted  illegally  and  have  exceeded  thdr 
jurisdiction.  I  distrust  my  own  opinion,  as  being  in  opposition  to 
my  Lord  Chief  Baron  and  my  brother  Wilde ;  but  my  brother 
Bramwell  concurs  in  it,  and  I  may  add  that  it  is  some  consolation 
that,  though  the  matter  was  not  fully  argued  in  the  Queen's 
Bench,  I  find  the  judges  in  that  court  refused  the  application  for  i 
rule  nisu 

Wilde,  B. — I  am  of  opinion  that  this  rule  ought  to  be  made 
absolute ;  and  I  may  say  I  entirely  agree  with  every  word  that  has 
fallen  from  the  Lord  Chief  Baron,  and  if  it  were  not  a  case  of 
considerable  importance  in  its  several  bearings  I  do  not  know  that 
I  should  add  anything  to  what  has  fallen  &om  him ;  but  seeing 
that  the  court  is  divided  in  opinion,  and  seeing  the  question  nusea 
here  is  one  which  could  not  be  otherwise  than  of  very  genml 
interest,  I  propose  to  add  a  little  to  what  has  been  already  said. 
Now,  the  prisoner  William  Thompson  has  been  convicted  bef(»re 
two  justices  sitting  in  petty  sessions  of  an  aggravated  assault,  and 
sentenced  to  six  calendar  months'  imprisonment.  The  question  is 
whether  under  the  circumstances  the  magistrates  had  jurisdiction  to 
deal  with  him  in  that  manner.  The  first  question  that  arises  is^  what 
is  their  jurisdiction  under  the  act  of  Parliament  under  which  aloiM 
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they  had  power  to  deal  with  this  matter^  by  the  9  Geo.  4,  c  31^        s^- 
gnd  the  sabseqaent  statute  of  the  16  &  17  Vict,  c^  30?    Now,  the    thoimox. 

9  Geo.  4>  Cy  31^  enumerates  a  variety  of  assaults  differing  from       

what  may  be  called  conunon  assaults.  It  enumerates  assaults  with  ^^^^' 
nitent  to  conunit  felony ;  assaults  on  police  officers  or  revenue  AttauU^ 
officersy  and  any  person  acting  in  aid  of  officers ;  assaults  with  intent  Charge  of  rt^e 
to  resist  capture,  or  any  assault  conmiitted  in  pursuance  of  a  con-  —J^i^rudicium. 
ipraqr.  It  contains  assaults  of  a  peculiar  character,  for  which  the 
court  before  whom  it  is  tried,  if  they  think  fit,  may  award  an  im- 
pnsonment  for  a  term  not  exceeding  three  months.  I  merely 
mentioti  that  for  the  purpose  of  pointing  out  that  what  the  statute 
recognised  in  point  of  law  was  what  may  be  called  an  assault  of 
m  aggravated  character,  which  was  subject  to  imprisonment  of  a 
more  than  ordinary  character;  but  no  power  is  given  to  two 
magistrates  sitting  in  pettv  sessions  to  deal  with  an  intent  to 
commit  a  felony.  And,  having  mentioned  these  assaults,  the 
statute  goes  on  m  a  section  further  to  say  this,  **  And  whereas  it 
ii  eaqpedient  that  the  summary  power  of  punishing  persons  guilty  of 
common  assaults  and  batteries  should  be  provided  under  the  limita-  • 
tions  hereafter  contained.'*  It  then  goes  on  to  confine  to  justices 
m  petty  sessions  the  power  of  deali^  with  common  assaults  and 
batteries.  And  section  29  says,  in  so  many  words,  in  case  the 
joBlices  shall  find  the  assault  to  have  been  accompanied  by  any 
ittempt  to  commit  felony,  then  they  are  not  to  have  the  jurisdic- 
tion given  before.  Notning  can  be  plainer  than  that,  under  this 
act  of  Parliament,  justices  sitting  in  petty  sessions  have  power  to 
determine  summanly  cases  of  common  assault  and  batteries ;  it  is 
not  competent  for  them  to  determine  assaults  of  a  different  descrip- 
tion. Now  the  jurisdiction  has  been  altered  by  the  statute  that 
fidlows,  the  16  &  17  Vict.  c.  30,  and  it  says,  where  any  person 
ihall  be  charged  before  two  justices  of  the  peace  sitting  in  petty 
searions  with  an  assault  on  any  female  whatever  or  a  male  child, 
and  it  shall  be  of  such  an  aggravated  nature  that  it  cannot  be 
anfficiently  punished  under  the  provisions  of  the  9  Geo.  4,  then 
th^areto  have  the  ^wer,  instead  of  imprisoning  for  three  months, 
which  the  9  Geo.  4  imposes,  to  imprison  for  six  months.  Now  I 
cannot  read  the  section  as  meaning  anything  more  than  this,  that 
where  a  question  arises  which  would  be  within  the  jurisdiction 
imder  the  9  Greo.  4,  that  is  to  say,  where  a  person  is  charged 
before  two  justices  in  petty  sessions  for  having  committed  an 
aaaaolt,  and  it  turns  out  that  the  assault,  though  a  common 
aaaault,  was  accompanied  with  such  details  of  cruelty  and  violence 
aa  not  to  be  sufficiently  punished,  under  the  9  Geo.  4,  by  three 
moatha  imprisonment,  they  are  to  have  the  power  to  imprison 
Um  for  six  months ;  and  this  act  is  the  act  commonly  called 
die  TVife  Beating  Act,  which  was  introduced  in  consequence 
of  i^gravated  assaults  of  violence  and  cruelty  that  were  found  to 
exist  Though  the  statute  gives  jurisdiction,  it  is  a  jurisdiction  given 
to  deal  with  common  assamts  only,  as  I  read  it,  and  to  increase  the 
paniahment  if  the  common  assault  is  accompanied  by  circumstances 
of  an  aggravated  character.    Now  that  being  so,  the  next  point 
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i^Bo-       that  arises  is,  what  was  the  matter  that  was  brought  before  the 

jjioJ^^,    magistrates  on  the  occasion  in  question  ?   First,  there  is  the  infbr- 

— .   '    mation ;  and  then  there  is  the  fact  that  Bex  v.  BoUcn^  decided  in 

1861.       the  Queen's  Bench,  expressly  recognises  the  principle  that  in  order 

jig^f^fji^      that  the  superior  courts  may  judge  whether  the  magistrates  have 

Charge  o/rt^  jurisdiction,  they  may  deal  with  the  facts  of  the  matter  on  affidavit. 

— Jurisdiction.  Nqw,  as  to  the  information.     The  charge  is  of  an  assault  and 
abuse ;  and  I  am  certainly  not  prepared  to  say  that  the  word 
*^  abuse"  must  generally  have  meant  a  charge  of  violation.     If  it 
turned  only  on  the  question  of  the  meaning  of  the  information^  I 
should  have  very  serious  doubts  about  the  matter,  and  I  should 
not,  as  at  present  advised,  be  prepared  to  come  to  the  opinion  that 
it  necessarily  meant  rape.     I  think  it  is  capable  of  the  meaning 
that  the  Lord  Chief  Baron  has  pointed  out     Wherever  it  has  been 
used  in  the  statutes  it  has  had  reference  to  sexual  connection,  and 
nothing  else.     But  then  there  is  a  great  deal  more  than  the  mere 
charge  in  the  information.     I  consider  the  case  of  Bex  v.  BoUan 
entitles  us  to  look  into  the  facts  and  the  evidence  that  has  been 
brought  before  us ;  and  the  magistrates  have  with  great  propriety, 
on  the  affidavits  in  answer  to  this  rule,  brought  the  general  matter 
before  us.     We  are  now  no  longer  at  all  in  the  dark  as  to  how  it  was 
and  of  what  it  was  this  man  was  convicted.     It  appears  to  me,    ; 
without  going  into  the  evidence,  as  my  Lord  Chief  Baron  has    ; 
disposed  of  that — ^it  appears,  when  the  evidence  was  laid  beforo    . 
the  magistrates,  there  really  was  evidence  of  a  rape  or  nothing  at   . 
all.    l%e   assault  complained  of  was  preceded  by  some  gross 
language,  which  pointed  at  nothing  else  tnan  an  attempt  to  violate 
the  person  of  the  complainant ;  the  assault  which  followed  had  no 
connection  with  anything  except  an  attempt  of  that  character. 
There   was  no  beating,   no  violence   beyond  the  violence   that 
belonged  to  an  attempt  of  the  character  I  have  described.  That  was 
the  nature  of  the  evidence.  Now  what  is  the  duty  of  the  magistrates? 
I  do  not  at  all  mean  to  deny  that,  though  there  may  be  evidence, 
and  even  strong  evidence,  of  one  species  of  offence  over  which  the 
magistrates  have  no  jurisdiction,  still  that  the  magistrates  are  en- 
titled, if  they  please,  lo  disbelieve  the  evidence,  and  come  to  a  boni 
fide  conclusion  that  a  less  offence  is  committed,  namely,  that  with 
which  they  are  charged  to  deal  by  the  statute  of  Geo.  4.   I  do  not 
think  it  is  competent  for  the  superior  courts  to  examine  such  a 
decision ;  the  common  sense  of  the  matter  is,  they  are  to  consider 
the  facts,  and  deal  with  the  case ;  and  if  the  court  were  satisfied 
that  the  magistrates  had  ignored,  in  point  of  fact,  the  fact  of  rape, 
and  the  intent  to  commit  a  rape,  and  bonafi.de  came  to  the  condu^ 
sion  that  all  that  had  happened  was  a  common  assault,  I  should  then- 
be  of  opinion  that  they  had  done  perfectly  right,  and  that  there  i^ 
no  ground  whatever  for  this  rule.     But  it  is  precisely  because  t 
am  satisfied  that  that  is  not  the  case,  that  I  think  the  rule  oughC^ 
to  be  made  absolute.     I  ground  myself  in  this  opinion  on  thc^ 
evidence,  and  after  bearing  the  opinions  of  my  brothers  BramwelK- 
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and  Channell,  I  agree  in  the  view  the  Lord  Chief  Baron  has        Kw»- 
come  to.     In  the  opinion  of  anybody  who  reads  the  evidence^  it    XHoimoH. 

clearly  shows  a  charge  of  rape.     But  I  do  not  ground  myself  on        

that  idone.  I  look  to  the  affidavit  the  prosecutrix's  attorney  has'  ^^^^' 
made  in  this  case,  and  in  the  affidavit  we  find  a  perfect  solution  to  assouU— 
my  mind  of  the  matter — sliowing  how  the  man  has  been  convicted  Charge  qfrape 
of  a  common  assault,  and  sentenced  to  six  months'  imprisonment,  -^urUdictHm. 
when  the  woman  who  is  said  to  have  been  assaulted  has  received  * 
00  violence  whatever.  It  appears  an  objection  was  made^when 
the  case  came  on,  that  the  magistrates  had  not  power  to  deal  with 
it,  it  being  one  of  rape ;  and  the  attorney  says :  ^^  ^er  some 
aigument  between  the  attorneys  and  the  justices  before  mentioned, 
it  was  agreed  that  the  case  should  be  taken  under  the  Aggravated 
Aasaults  Act."  Now  I  cannot  shut  my  eyes,  when  such  a  state- 
ment 18  put  to  me,  to  the  conclusion  that  all  parties  are  agreed  to 
deal  with  this  as  an  aggravated  assault.  The  charge  being  one  of 
an  attempt  to  commit  a  rape,  they  then  determined  to  deal  with  it 
as  an  aggravated  assault,  withdrew  it  from  the  proper  jurisdiction, 
and  tamed  it  into  a  common  assault  of  an  aggravated  nature. 
Coming  as  I  do  to  that  conclusion,  I  think  clearly  the  magistrates 
iiad  no  jurisdiction,  and  cannot  give  themselves  jurisdiction  by 
Toluntarily  shutting  their  eyes  to  one  part  of  the  charge  and 
idapting  it  to  a  charge  of  some  other  ofience ;  they  cannot  give 
themselves  jurisdiction  by  the  prisoner  being  charged  with  a  less 
offence.  Consent  does  not  give  jurisdiction ;  therefore,  I  say  it  is 
impoflsible  to  come  to  the  conclusion  that  the  magistrates  have 
hm&fide  found  upon  the  evidence  that  it  was  a  common  assault 
and  notlung  else.  The  charge  being  of  the  nature  I  have  stated, 
from  the  passage  I  have  read,  it  appears  that  they  purposely 
knored  the  rest  of  the  charge,  for  the  purpose  of  bringing  it  into 
their  jurisdiction.  That  seems  to  me  a  matter  they  had  no  right 
to  do.  The  man  ought  to  have  been  tried  by  a  jury  for  the  real 
oflbnee  with  which  he  was  charged.  I  may  say,  in  conclusion,  it 
seems  to  me,  if  this  practice  were  to  be  allowed,  there  is  not  an 
offisDce  against  the  person,  of  any  description  however  serious, 
even  up  to  the  crime  of  murder,  that  might  not  be  dealt  with  in 
the  same  way  before  magistrates  by  withdrawing  from  the  proper 
triboiial  the  consideration  of  the  real  crime,  in  order  to  deal  with 
the  sapposed  crime.  That  would  be  a  grave  evil,  and  makes  it  the 
mofe  necessary  that  in  cases  of  this  sort  I  should  express  the 
leasons  by  which  I  have  been  led  to  concur  with  the  Lord  Chief 
Bazon,  the  case  being  heard  at  great  length,  that  the  rule  should 
be  made  absolute. 
The  Court  being  equally  divided,  the 

Rule  toas  discharged. 
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COURT  OF  QUEEN'S  BENCH. 

Saturday^  November  9,  1861. 

(Before  Cockburn,  C.J.  and  Blackburn,  J.) 

Reg.  v.  R.  J.  Elrington  and  H.  H.  Elbington.  (a) 

Indictment — Aggravated  assault — Previotis  dismissal  of  complaint 
justices  and  certificate  granted — Demurrer, 

A  certificate  of  justices  of  the  dismissal  of  an  information  for  a  comm 
assault  may  be  pleaded  in  bar  to  an  indictment  founded  upon  the  sa 
assault^  tliough  the  assault  in  such  indictment  is  alleged  as  ham 
caused  grievous  bodily  harm. 

An  information  was  laid  against  the  defendants  before  justices  fai 
common  assault.  Upon  the  hearing  it  was  dismissed,  and  the  justi 
granted  their  certificate  of  such  dismissal  pursuant  to  sect.  27  of 
9  Geo.  4,  c.  31.  77ic  prosecutor  then  preferred  an  indictment  agai 
the  defetidants  upon  the  same  facts^  and  inserted  therein  three  coun 
the  first  for  an  assault^  doing  grievous  bodily  harm  ;  second^  for 
assault^  causing  actual  bodily  harm  ;  and,  thirds  for  a  common  asscu 
To  this  indictment  the  defendants  pleaded  the  former  information  ^ 
the  assaulty  its  dismissal  and  the  certificate  of  justices;  to  which  pi 
the  prosecutor  demurred : 

Heldj   that  the  certificate  granted  by  the  justices  was  a  bar  to 
indictment* 

THIS  was  a  demurrer  to  certain  pleas  to  an  indictment. 
It  appeared  that  on  the  6th  September,  I860,  an  informati 
was  laid  before  certain  justices  acting  for  the  division  of  Brentfo 
Middlesex,  by  Edward  Hamilton  Fmney,  against  the  two  defei 
ants,  for  a  common  assault.  Upon  the  hearing  of  such  informati 
upon  the  22nd  of  the  same  month,  the  justices  dismissed  it  as  i 
proved,  and  thereupon  they  gave  the  defendants  a  certificate  there 
pursuant  to  sect.  27  of  9  Geo.  4,  c.  31. 

Subsequently,  on  the  23rd  of  the  same  montJb,  the  prosecu 
preferred  an  indictment  at  the  Middlesex  sessions  against  the  t 
defendants,  in  respect  of  the  same  transaction. 

The  indictment  contained  three  counts :  first,  for  assaulting  c 

(a)  Reported  by  JoBV  Thomfsoit,  Esq.,  Bamster-at>>Uw. 
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V. 


doing  grievous  bodily  harm;  secondly,  for  assaulting  and  doing 

actual  bodily  harm ;  thirdly,  for  a  common  assault  ELRnroToir. 

This  indictment  the  prosecutor  afterwards  removed  into  this       

court  by  certioraru  ^861. 

The  defendants  severally  pleaded  to  each  count  the  former  hear-     A$9auU^ 
ing  and  dismissal  of  the  information  for  the  assault,  and  the     Preoiom 
granting  of  the  certificate,  and  that  the  assaults  mentioned  in  the    coH^^omL 
indictment  are  one  and  the  same  as  that  adjudicated  upon  by  the 
said  justices,  and  in  respect  of  which  the  said  certificate  was  granted. 
The  prosecutor  demurred  to  the  pleas  to  the  first  and  second 
mmts  of  the  indictment.    The  ground  of  demurrer  was,  that  the 
offence  stated  in  the  two  first  counts  of  the  indictment  was  not  the 
same  offence  as  that  stated  in  the  pleas  and  the  certificates. 

The  following  is  the  form  of  the  plea  pleaded  to  each  count, 
miUatis  mutandis: 

Michaelmas  T£bm,  in  the  24th  year  of  the  reign  of  Her 
Majesty  Queen  Victoeia. 

Aim  now,  that  is  to  say,  on  the  2nd  day  of  November  in  this 
terai,  before  our  said  Lady  the  Queen  at  Westminster,  cometh 
tiie  said  £ichard  John  Elrmgton,  by  Thomas  Henry  Strangways 
Ids  attorney,  and  having  heard  the  said  indictment  read,  he  siuth, 
tfiat  as  to  the  first  count  of  the  said  indictment  our  said  Lady  the 
Qaeen  ought  not  further  to  prosecute  the  said  indictment  agaiust 
the  said  R.  J.  Elrington,  in  respect  of  the  ofience  in  the  said  first 
coimt  of  the  indictment  mentioned,  because  he  saith  that  hereto- 
fore, to  wit  on  the  22nd  of  September,  1860,  at  the  town  hall, 
Brentford,  in  the  said  county  of  Middlesex,  the  said  B.  J.  Elrington 
was,  upon  a  certain  information  and  complaint  of  the  said  Edward 
Haonlton  Finney  in  the  indictment  mentioned,  he  being  the  party 
^grieved  in  that  behalf,  brought  before  Benjamin  George  Arm- 
itrang  and  George  Cooper,  Esquires,  two  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  coimty  of  Middlesex,  chimed  by 
the  said  information  and  complaint  with  having  witW  three 
calendar  months  then  last  past  at  Heston,  in  the  Bsid  county, 
unlawfully  and  violently  assaulted  the  said  E.  H.  Finney  on  the  5th 
of  September  in  the  year  aforestud,  contrary  to  the  statute  in  that 
case  made  and  provided,  and  the  said  justices  then  and  there  had 
jniiadiction  to  hear  and  determine  the  said  complaint,  and  did  then 
and  theze^  to  wit  at  Brentford  aforesaid,  on  22nd  September  afore- 
aaidy  doly  proceed  to  hear  such  complaint,  and  upon  hearing  they 
then  and  tnere  deemed  the  offence  so  complained  of  by  the  said 
£.  H.  Finney  not  to  be  proved,  and  thereupon  they  dismissed  the 
and  oomplaint,  and  forthwith  made  out  a  certificate  under  their 
hands  and  delivered  it  to  the  scud  B.  J.  Elrington,  which  said 
certificate  is  now  shovm  to  the  Court  here,  and  is  in  the  words 
fiflowing^  that  is  to  say, 

Middlesex,     )  Be  it  remembered  that  on  the  6th  September, 

to  wit.         J        1860,  information  was  laid  before  George 

Cooper,  Esquire,  one  of  Her   Majesty's  justices  of  the   peace 
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V. 

EiBisoTOir. 

1861. 

AstauU-- 
Premout 


in  and  for  the  said  county  of  Middlesex,  for  that  Bichard 
John  Ebington  did  on  the  5th  of  September,  instant,  at  the 
parish  of  Ileston,  in  the  county  of  Middlesex,  unlawfully  and 
violently  assault  Edward  Hamilton  Finney  the  elder,  contrary 
to  the  statute,  &c. 

And  now,  at  this  day,  to  wit,  on  the  22nd  September,  in  the 
year  aforesaid,  at  the  Town  Hall,  New  Brentford,  in  the  said 
county,  both  the  said  parties  appeared  before  us  in  order  that  we 
should  hear  and  determine  the  said  information,  whereupon  the 
matter  of  the  said  information  being  by  us  duly  considered,  it 
manifestly  appears  to  us  that  the  said  information  is  not  proved, 
and  we  do  therefore  dismiss  the  same. 

Given  under  our  hands  and  seals  this  22nd  day  of  September, 
1860,  at  the  Town  Hall,  New  Brentford,  in  the  county  aforesaid. 

Benj.  Jno.  Abmstbong. 
George  Cooper. 
Which  said  judgment  and  dismissal  still  remain  full  force  and  effect, 
and  not  in  the  least  reversed  or  made  void.  And  the  said  R.  J. 
Elrington  further  saith  that  the  violently  assaulting  the  said 
E.  H.  Finney  so  complained  against  the  said  K.  J.  Elrington, 
and  which  complaint  the  said  justices  so  deemed  not  to  be  proved, 
and  which  they  so  dismissed  as  aforesaid,  and  the  assaulting,  beating, 
wounding,  and  ill-treating,  and  the  cutting  and  wpundmg  of  the 
said  E.  H.  Finney,  in  the  said  first  count  of  the  said  indictment 
mentioned,  are  one  and  the  same  assault  and  not  other  and  different, 
and  are  in  respect  of  one  and  the  same  cause,  and  not  other  and 
different ;  and  this  he  the  said  R.  J.  Elrington  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  our  said  Lady  the  Queen  ought 
further  to  prosecute  the  said  indictment  against  him  the  said 
R.  J.  Elrington  in  respect  of  the  said  offence  in  the  said  first 
count  of  the  said  indictment  mentioned,  and  that  he  said  R.  J. 
Elrington  may  be  dismissed  and  discharged  from  the  same. 

By  sect  28  of  the  9  Geo.  4,  c.  31,  it  is  enacted  that  **if  any 
person  against  whom  any  such  complaint  shall  have  been  preferred 
for  any  common  assault  or  battery  shall  have  obtained  such 
certificate  as  aforesaid,  ....  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or  criminal^  for 
the  same  cause." 

Ribton  {Collins  with  him)  now  appeared  in  support  of  the 
demurrer,  and  contended  that  a  certificate  granted  upon  a  dis* 
missal  of  an  information  for  a  common  assault  is  not  bar  under 
the  statute  to  an  indictment  for  an  assault  inflicting  grevious 
bodily  harm:  {Re  Thompson.) {a)  [Blackburn,  J. — The  case  of 
Reg,  V.  Walker,  2  Moo.  &  Rob.  446,  is  a  strong  authority  against 
you.  There  it  was  held  that  a  plea  of  autrefois  convict  of  an  assault 
before  justices,  under  the  9  Geo.  4,  c.  31,  is  a  bar  to  an  indictment 
for  feloniously  stabbing  in  the  same  transaction.]  That  was 
merely  the  decision  of  a  single  Judge  upon  circuit.  [Black- 
burn^ J. — It  was  the  decision  of  an  eminent  Judge,  Coltman^  J., 

(a)  See  the  preceding  case. 
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and  the  facts  In  that  case  were  stronger  than  those  m  the  present       R^k 
«8e-^    CoOKBUBN^  C.  J. — The  inconvenience  of  such  a  prosecu-  «     ^' 

don  18  palpable :  a  man  is  punished  for  a  common  assault  bj  the       

magistrates,  and  yet  you  say  you  may  afterwards  indict  upon  the  I86I. 
ame  fects  for  an  aggravated  assatdt,  so  that  he  would  not  only  a^^^L^ 
be  twice  'tried  but  twice  punished.]  But  the  Judge  in  such  a  Premou$ 
ease  would  take  notice  of  nis  first  pimishment  and  deal  with  him  oon^iamL 
•coordingly.  The  sunmiary  powers  of  the  justices  are  confined  by 
the  statute  to  common  assaults.  [Cockbubn^  C.  J. — May  it  not 
bve  been  the  intention  of  the  XiCgislature  to  ^ve  the  Justices  a 
&cretion  to  deal  with  such  a  case  as  they  mi^ht  think  proper? 
Suppose  the  party  had  been  tried  upon  an  mdictment  for  a 
common  assault  and  acquitted  or  convicted,  and  should  be  after- 
wuds  indicted  for  an  aggravated  assault:  could  he  be  convicted, 
the  &ct8  being  the  same  ?]  It  is  not  certain  that  it  would  be  a 
bur.  But  an  indictment  differs  from  an  information,  for  in  an 
indictment  the  prosecutor  shapes  his  charge  as  he  likes,  but  upon 
in  information  it  is  the  justices  who,  in  fact,  shape  the  charge,  for 
they  deal  with  it  as  they  like.  [Cockbubn,  C.  J. — The  case  of 
Btf.  Y.  Stanton  (5  Cox  Crim.  Cas.  324),  is  a  ver^  strong  authority 
agunst  you.  There  it  was  hdd  that  a  conviction  for  an  assault 
imder  the  statute,  followed  by  payment  of  the  fine  or  endurance 
of  the  imprisonment,  may  be  pleaded  in  bar  of  an  indictment  for 
febny  in  respect  of  the  same  assault  charging  an  assault  and 
voonding  with  intent  to  murder.  There  the  learned  Judge  felt 
10  strongly  upon  the  point,  that  although  the  prior  summary 
conviction  was  not  pleaded,  yet,  as  it  came  to  his  knowledge  in  the 
oomrse  of  the  trial,  he  acted  upon  it  and  imposed  no  actual  punish- 
ment.] That  case  does  not  appear  to  have  been  argued.  Many 
instanoes  may  be  suggested  in  which  great  injustice  would  be  done 
by  preventing  a  prosecutor  from  preferring  an  indictment  for  an 
aggravated  assault.  The  justices  may  choose  to  treat  such  an 
iBsault  as  a  merely  common  assault,  impose  a  nominal  fine,  or 
diamiBB  the  charge,  and  so  a  great  offender  might  escape. 

Bobmson  and  Poland,  contra,  were  not  callea  upon. 

CocKBUBN,  C.  J. — I  am  of  opinion  that  there  must  be  judgment 
for  the  defendants.  We  cannot  speculate  upon  hypothetical  cases 
vh^i  we  are  dealing  with  a  demurrer.  Upon  the  hcU  as  stated 
it  appears  that  there  was  an  information  before  justices  for  a 
common  assault  Upon  the  hearing  of  that  information  it  was 
dismissed  by  them,  and  they  granted  their  certificate  under  the 
lUtute.  The  prosecutor  then  prefers  an  indictment  in  respect  of 
the  very  same  transaction,  and  the  defendants  then  plead  the 
former  information  and  certificate  as  a  bar.  Now  the  Act  of 
Pailiament  expressly  enacts  that  when  the  justices  dismiss  an 
information  for  a  common  assault  they  may  grant  a  certificate, 
which  is  to  be  a  bar  to  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause.  Then  how  was  it  in  this  case  ?  Here 
the  ma^strates  did  hear  the  information,  and  they  dismissed  it  and 
gave  a  certificate.    There  is  then  an  indictment  preferred^  and  not 
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only  is  there  a  count  for  a  common  assault,  but  in  respect  of  the 
very  same  transaction  two  other  counts  are  added,  merely  yarying 
the  character  of  the  assault.  Now  upon  this  very  question  wc 
have  two  decided  cases,  Beg.  v.  Walker  and  Reg.  y.  Stanton^  in 
both  of  which  the  learned  Judges  held  that  the  former  proceeding 
upon  the  information  before  the  justices  was  a  bar  to  an  mdictmeni 
founded  upon  the  same  assault.  I  think  those  decisions  were 
correct.  There  may  possibly  be  some  inconyenience  occasionally 
arising  out  of  this  state  of  the  law,  as  referred  to  by  Mr.  Ribton ; 
but  it  is  a  fundamental  rule  of  law  that  out  of  the  same  facts  f 
series  of  charges  shall  not  be  preferred.  The  words  of  the  statute 
are  express,  and  this  case  clearly  comes  within  them. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The  statute  giyen 
the  justices  a  power  to  decide  upon  a  dmrge  of  a  common  assault 
and  it  authorises  them  to  giye  a  certificate,  which  is  to  be  a  bar  tc 
all  further  proceedings,  ciyil  or  criminal,  for  the  same  cause 
Mr.  Bibton  suggests  a  possible  case — that  when  a  party  complaini 
of  one  thing,  we  justices  may  adjudicate  upon  another;  but  hen 
the  party  went  before  the  justices  and  made  a  complaint  of  f 
common  assault.  In  such  a  case  the  statute  giyes  the  magistratei 
three  altematiyes — they  may  conyict  the  party,  or  they  ma} 
dismiss  the  complaint,  or  they  may  commit  for  trial  Now  it  seenu 
to  me,  that  the  assault  and  battery,  though  stated  in  the  two  first 
counts  with  aggrayation,  are  the  same  assault  and  battery  upoi 
which  the  justices  adjudicated.  Reg.  y.  Walker  is  certainly 
precisely  in  point.  It  would  be  extremely  inconyenient  if,  whei 
the  justices  haye  adjudicated,  their  decision  could  in  fkct  be 
reyiewed  by  the  sessions  upon  another  charge  upon  the  same 
facts. 

Judgment  for  the  defendants. 
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COUBT  OP  CRIMINAL  APPEAL. 

November  21,  1861. 

(Before  Pollock,  C.B.,  Wightman,  J.,  Williams,  J., 
Mabtin,  B.  and  Chann£LL»  B.) 

Beg.  t;.  Joshua  Yeadon  and  James  BiBCH.(a) 

hSetmefU — Counts  for  ffrievous  bodily  harm^  cutHngy  stabbing ^  and 
wounding^  and  occasioning  actual  bodUy  harm —  Verdict  of  common 
atsauU — Refusal  to  take  such  verdict — Miscarriage. 

Upon  an  indictment  charging  the  defendants  in  the  first  count  with 
inflicting  grievous  bodily  harm ;  in  the  second  count  wpth  unlawfully 
tmd  nudieiously  cutting^  stabbing  and  wounding ;  and  in  the  third 
count  with  assatMng  and  occasioning  actual  bodily  harm;  the  jury 
returned  a  verdict  of  guilty  of  a  common  assauU.  The  chairman 
declined  to  take  that  verdict,  on  the  ground  that  a  common  assault  was 
not  included  in  the  indictmenty  and  told  the  jury  to  reconsider  their 
verdict  The  Jury  then  found  the  defendants  guilty ,  and  a  verdict  was 
entered  t^  guilty  of  an  assault  occasioning  bodily  harm,  whereupon  the 
dkairman  sentenced  ^prisoners  •• 

B^  that  the  first  verdict  ought  to  have  been  taken,  and  that  the 
feeond  aught  not,  and  that  the  prisoners  ought  not  to  undergo  the 
tentence ;  that  there  had  been  a  mistrial,  and  that  a  venire  de  novo 
ihould  issue* 

CASE  reserred  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  West  Bidine  of  x  orkshire  Sessions. 

Joshua  Yeadon  ana  James  Birch  were  indicted  at  the  quartet 
sesnons  for  the  West  Biding  of  Yorkshire,  held  at  Bradford  on 
the  2nd  July,  1861,  under  14  &  15  Tict.  c  100,  s.  29,  and  14 
&  15  Vict.  c.  19,  s.  4,  as  follows : — 

^  West  Biding  of  Yorkshire  to  wit. — The  jurors  of  our  Lady 
the  Queen  upon  their  oath  present,  that  Joseph  Yeadon,  late  of 
Otley,  in  the  West  Biding  in  the  county  of  York,  labourer,  and 
James  Birch,  late  of  the  same  place,  laKX>urer,  on  the  23rd  May 
m  the  24th  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by 
the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Queen,  Defender  of  the  Faith,  with  force  and  arms,  at 
the  parish  of  Guiseley  in  the  said  West  Biding  of  the  county  of 
rork,  unlawfully  and  maliciously  did  assault  one  Hiram  Boberts, 
and  £d  dien  ana  there  unlawfully  and  maliciously  kick  and  wound 

(a)  Bepoited  hj  Jobm  TBOXPSoir,  Eiq.,  Barruttr»4*Liw 
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Bbci-        him  the  said  Hiram  Roberts  in  and  upon  the  face,  mouth  a 

YeTdok      ^^^^  ^^  ^™  *^®  ^^^^  ^'  Roberts,  and  thereby  then  and  there  ( 

AHD        unlawfully  and  maliciously  inflict  on  the  said  H.  Roberts  grieve 

Birch.       bodily  harm,  to  the  great  damage  of  the  said  H.  Roberts,  agai: 

^j        the  form  of  the  statute  in  such  case  made  and  provided,  and  agaii 

the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

^ong  verdict  "  Sccoud  couut. — And  the  jurors  aforesaid,  on  their  oath  afo 
—  Moomo^e.  g^jj^  j^  further  present,  that  the  said  J.  Yeadon  and  J.  Bii 
afterwards,  to  wit  on  the  said  23rd  May,  in  the  year  aforesaid,  w 
force  and  arms,  at  the  parish  of  Guiseley  aforesaid,  in  the  s 
West  Riding  of  the  county  of  York,  unlawfully  and  maliciou 
did  cut,  stab  and  wound  the  said  H.  Roberts,  to  the  great  dams 
of  the  said  H.  Roberts,  against  the  form  of  the  statute  in  si 
case  made  and  provided,  and  against  the  peace  of  our  said  La 
the  Queen,  her  crown  and  dignity. 

**  Third  count. — And  the  jurors  aforesaid,  upon  their  oath  afo 
said,  do  further  present,  that  the  said  J.  Yeadon  and  J.  Bir 
afterwards,  to  wit  on  the  said  23rd  May  in  the  year  afore^s 
with  force  and  arms  at  the  parish  of  Guiseley  aforesaid,  in  the  s 
West  Riding  of  the  county  of  York,  in  and  upon  the  said 
Roberts,  in  we  peace  of  God  and  our  said  Lady  the  Queen,  tl 
being,  unlawfully  did  make  an  assault,  and  him,  the  said 
Roberts,  then  and  there  unlawfully  did  beat,  wound  and  ill-trc 
and  did  thereby  then  and  there  occasion  actual  bodily  harm  to  < 
said  H.  Roberts,  so  that  his  life  was  greatly  despaired  of,  £ 
other  wrongs  to  the  said  H.  Roberts  then  and  there  did,  to  i 
great  damage  of  him,  the  said  H.  Roberts,  and  against  the  pe: 
of  our  said  Lady  the  Queen,  her  crown  and'  dignity,  and  agai 
the  form  of  the  statute  in  such  case  made  and  provided." 

The  indictment  did  not  contain  any  count  for  a  common  assa 
merely. 

On  behalf  of  the  prosecution  it  was  proved  that  Yeadon  t 
Birch,  on  the  23rd  May,  about  a  quarter  past  eleven  at  nig 
burst  open  the  housedoor  of  one  Sarah  Clayton,  where  H.  Robe 
was  sitting  with  her  and  her  son,  a  lad  aged  sixteen.  On  enteri 
they  both  attacked  Roberts;  he  was  twice  knocked  down  i 
was  kicked  about  the  face  and  body,  had  his  chin  cut  open  and 
lip  cut  through,  two  teeth  knocked  out,  and  was  savea  from  f 
ther  injury  by  the  entrance  of  neighbours.  A  surgeon  attem 
him  all  the  next  day  and  the  following  morning. 

On  behalf  of  the  defence  it  was  alleged  by  way  of  justificati 
that  Yeadon  and  Birch  did  not  burst  open  the  door,  but  t! 
Roberts  opened  it  from  the  inside  and  struck  the  first  blow  wit 
fire  poken 

The  amount  of  injury  sustained  by  Roberts,  and  the  fact  tha 
was  done  by  the  defendants,  was  never  denied. 

The  Jury  were  told  by  the  chairman  in  his  summing  up,  tl 
the  defendants  were  chaiged  with  an  aggravated  assault  undei 
statute  specially  framed  to  meet  such  cases  as  are  not  sufl&den 
punishable  under  the  Common  Assaults  Act. 
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Tbey  retired  and  found  a  verdict  of  ^'gailty  of  a  common       ^^^ 
asaaalt"  YeIdok 

Before  the  verdict  was  entered,  the  chairman  told  the  jury  that        and 
tfiey  had  found  the  defendants  guilty  of  an  offence  with  which       Birch. 
they  were  not  charged  in  the  indictment,  and  that  they  must        ^g^ 
leconfflder  their  verdict:  that  if  they  thought  the  defendants  had        — - 
unlawfully  assaulted  Roberts,  and  thereby  occasioned  him  actual  ^^^^  verdict 
bochly  harm,  they  must  find  the  defendants  guilty,  but  must  acquit ""  *'^^"'*^^' 
them  if  there  was  any  doubt 

They  then  found  the  defendants  guilty,  and  a  verdict  was 
entered  of  '^  guilty  of  an  assault  occasioning  bodily  harm." 

On  this  it  was  contended  for  the  defence,  that  the  first  verdict, 
''guilty  of  a  conmion  assault,"  was  really  an  acquittal,  and  ought 
to  have  been  taken  as  such. 

The  chairman  doubted,  but  sentenced  the  defendants,  each  of 
them,  to  hard  labour  for  four  calendar  months,  and  discharged 
them  on  their  finding  bail,  to  appear  and  render  themselves  in 
execution  of  judgment. 

The  opinion  of  the  Court  is  asked  whether  the  verdict  of  guilty 
of  a  common  assault  ought  to  have  been  taken,  and  was  tantamount 
to  an  acquittal,  or  should  the  second  verdict  stand,  and  the 
defendants  undergo  the  sentence. 

Frank  Wormald,  Chairman. 
No  counsel  appeared  for  the  prisoners. 

T.  Campbell  Foster  for  the  prosecution. — No  doubt  the  first 
Terdict  of  guilty  of  a  common  assault  was  one  which  ought  to  have 
been  taken,  and  it  has  been  so  held  upon  this  form  of  indictment : 
(Reff.  V.  OUver,  Bell's  C.  C.  287,  and  8  Cox  Crim.  Cas.  384.)  The 
robstance  of  the  offence  charged  and  proved  was  a  battery,  which 
includes  an  assault.  It  is  submitted  that  the  latter  part  of  the 
second  verdict,  "occasioning  bodily  harm,"  is  merely  matter  of 
aggravation,  and  may  be  struck  out,  and  that  that  verdict  may  be 
treated  as  one  of  assault  only,  and  therefore  in  substance  the  same 
as  the  first  verdict. 

By  the  Court. — We  are  of  opinion  that  the  first  verdict  of 
*puilty  of  a  common  assault,"  ought  to  have  been  taken,  as  it 
might  have  been,  upon  this  indictment,  and  that  the  second  verdict 
ooght  not,  and  that  the  defendants  ought  not  to  undergo  the 
sentence. 

Cur.  adv.  vult, 
November  27. 
By  the  Court. — In  this  case  there  has  been  a  mistrial,  and  a 
venire  de  novo  must  be  awarded. 

Venire  de  novo. 
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COURT  OP  CRIMINAL  APPEAL. 

January  18,  1862. 

(Before  Erle,  C.J.,  Blackbubn  and  Bleating,  JJ.,  Wili 
and  Mellor,  J. 

Reg.  v.   STANBURT.(a) 

False  pretences —  Venue, 

The  venue  in  an  indictment  far  obtaining  sheep  by  false  pretenc 
laid  in  county  E,^  where  the  prisoner  was  convicted.  It  ap^ 
that  the  sheep  had  been  obtained  by  the  prisoner  in  couni 
and  that  he  conveyed  them  into  the  county  of  E,  where  h 
apprehended: 

Heldy  that  he  had  been  indicted  in  a  lorong  county. 

CASE  reserved  for  the  opinion  of  this  Court  by  T.  C.  G.  B 
Chairman  of  the  Essex  Quarter  Sessions. 

The  prisoner  was  indicted  at  an  adjourned  quarter  session 
for  the  county  of  Essex  for  obtaining  sheep  by  false  pret 
The  venue  was  laid  in  Essex.  The  sheep  were,  in  the  first  ins 
obtained  in  Middlesex,  and  remained  continuously  in  his  poss 
till  a  few  days  subsequently.  He  conveyed  them  into  ] 
where  he  was  apprehended. 

The  prisoner  was  convicted  and  sentenced  to  twelve  m 
imprisonment  with  hard  labour,  and  is  now  in  prison. 

The  question  reserved  was,  whether  under  the  venue,  the  i 
ment  could  be  sustained :  {Reg,  v.  Simmons,  1  Moo.  C.  C.  4C 
24  &  25  Vict.  c.  96,  s.  114.)  (c) 

No  counsel  appeared  on  either  side. 

Erle,  C.  J. — I  regret  to  say  that  we  are  obliged  to  co 
the  conclusion  that  the  prisoner  was  indicted  in  a  wrong  ci 
He  is  liable  to  be  indicted  and  prosecuted  in  the  county  in 
he  obtained  the  property  by  false  pretences. 

Conviction  queu 


(a)  Reported  by  John  Thompson,  Esq.,  Barmter-at-Law. 
lb)  In  Eeg.  t.   " 


Simmontj  the  facts  were,  that  a  constable  took  the  prisoner  y 
stolen  horses'in  Surrey,  and  afterwards,  at  his  request,  rode  with  him  on  the  h( 
Kent,  where  the  prisoner  escaped.  The  prisoner  was  subsequently  apprehended  ii 
taken  into  Kent,  and  indicted  there  for  stealing  the  horses,  and  conyicted.  On  a 
reserved,  the  judges  were  unanimously  of  opinion  that  there  was  no  evidence  of  stealing 
and  that  the  oonviction  could  not  stand,  but  that  the  prisoner  should  be  removed  to  S 
(c)  The  24  &  25  Vict.  c.  96,  s.  114,  enacts  that  stealers  of  property  in  one  pi 
United  Kingdom,  who  have  the  same  in  any  other  part  of  the  United  Kingdom,  ma^ 
and  pnniab^  ia  that  ptrt  of  the  United  Kingdom  where  they  have  the  property. 
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COURT  OF  CRIMINAL  APPEAL. 
January  25,  1862. 

(Before  Eble^  C.J.,  Wightman,  J.,  Williams,  J.,  Wilde,  B. 
and  Mellob  J.) 

Reg.  t?.  Woodward,  (a) 

Felanunuly  receMng'^Huiband  and  ttnfe-^Guiliy  kmawUdge* 

The  principal  felony  during  the  prisoner's  absence^  left  the  stolen  pro- 
perty  with  the  prisoner's  toifey  who  gave  him  sixpence  on  account. 
Afterwards  the  principal  fdon  and  the  prisoner  met  and  agreed  on 
the  price^  and  the  prisoner  paid  the  balance.  Guilty  knowledge  as  to 
the  property  having  been  stolen  was  inferredjrom  the  other  circumstances 
cf  die  case: 

Bddy  thai  the  receipt  was  not  complete  tUl  the  principal  felon  and 
Ae  prisoner  had  agreed  as  to  the  price^  and  that  the  prisoner  know* 
ing  then  that  the  property  was  stolen^  was  properly  convicted  of 
fdomously  receiving. 

CASE  reserved  for  the  opinon  of  the  Court  of  Criminal  AppeaL 
At  the  quarter  sessions  of  the  peace  for  the  county  of  W  ilts, 
held  at  Marlborough,  on  the  16th  aay  of  October,  1861,  before 
me,  Sir  John  Wither  Awdry,  Bart.,  and  others  my  fellows, 
Boijamin  Woodward,  of  Trowbridge,  in  the  county  of  Wilts, 
dealer,  was  found  guilty  of  receiving  stolen  goods,  knowing  them 
to  have  been  stolen,  and  was  thereupon  sentenced  to  nine  calendar 
months*  imprisonment  with  hard  labour,  and  the  prisoner  now  is 
ondergoing  his  sentence. 

The  actual  delivery  of  the  stolen  property  was  made  by  the 
prindpal  felon  to  the  prisoner's  wife,  in  the  absence  of  the  prisoner, 
and  she  then  pud  %d.  on  account,  but  the  amount  to  be  paid  was 
not  then  fixed.  Afterwards  the  prisoner  and  the  principal  met 
and  agreed  on  the  price,  and  the  prisoner  paid  the  balance. 

Gmlty knowledge  was  inferred  from  the  general  circumstances 
of  the  case. 

It  was  objected  that  the  guilty  knowledge  must  exist  at  the 
&ne  of  receiving,  and  that  when  the  wife  received  the  goods  the 
guhy  knowledge  could  not  have  come  to  the  prisoner. 

(a)  Bepoctad  by  J.  Tbomfsok,  Esq.,  B«rri8ter-at-LAW. 
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The  Court  overrnled  this  objection,  and  directed  the  jury  ths 
until  the  subsequent  meeting,  when  the  act  of  the  wife  wasadopte 
by  the  prisoner  and  the  price  agreed  upon,  the  receipt  was  not  8 
complete  as  to  exclude  the  effect  of  the  guilty  knowledge. 

If  the  Court  shall  be  of  opinion  that  the  circumstances   befoi 
set  forth  are  sufficient  to  support  a  conviction  against  the  prisonc 
for  the  felonious  receipt,  the  conviction  is  to  stand  confirmed :  bi 
if  the  Court  shall  be  of  a  contrary  opinion,  then  the  conviction 
to  be  quashed.  J.  W.  Awdbt. 

G.  Broderick^  for  the  prisoner. — This  conviction,  it  is  contends 
cannot  be  sustained.  At  the  trial  it  was  not  said  on  the  part  • 
the  prosecution  that  the  wife  of  the  prisoner  was  her  husband 
agent  in  receiving  the  property,  but  that  he  subsequently  adopt< 
her  act  of  receiving  by  paying  the  balance  of  the  price  agre< 
upon.  But  there  was  no  evidence  of  any  guilty  receipt  by  tl 
wife,  or  of  any  subsequent  act  of  receiving  by  the  prisoner.  Tl 
guilty  knowledge  and  act  of  receiving  must  be  simultaneous.  ] 
Reg.  V.  Dring  and  Wife  (1  Dears.  &  Bell,  329 ;  7  Cox  Crim.  Cfi 
382),  where  a  husband  and  wife  were  jointly  indicted  forreceivii 
stolen  goods,  and  the  jury  found  both  guilty,  stating  that  the  wi 
received  them  without  the  control  or  knowledge  of  and  apart  fro 
her  husband,  and  that  he  afterwards  adopted  her  receipt,  it  w: 
held  that  the  conviction  could  not  be  sustained  as  against  tl 
husband;  and  in  his  judgment,  Cockburn,  C.J.,  observed  ths 
**  If  we  are  to  take  it  that  the  jury  meant  to  say,  *  Wc  find  tl 
prisoner  guilty  if  the  court  should  be  of  opinion  that  upon  tl 
facts  we  are  right,'  then  we  ought  to  be  able  to  see  that  the  prison 
took  some  active  part  in  the  matter,  that  the  wife  first  receive 
the  goods  and  then  the  husband  from  her,  both  with  a  guill 
knowledge.**  [Blackburn,  J. — The  verdict  in  this  case  is,  th; 
he  did  receive  them :  there  is  no  question  raised  as  to  whether  tl 
verdict  was  justified.  Eble,  C.J. — Receiving  is  a  very  compl< 
term.  There  is  the  case  where  two  persons  stole  fowls,  and  toe 
them  for  sale  in  a  sack  to  another  person,  who  knew  them  to  ha- 
been  stolen.  The  sack  was  put  in  a  stable  and  the  door  shut,  whi 
the  three  stood  aside  haggling  about  what  was  to  be  paid  for  thei 
There  the  judges  differed  as  to  whether  there  was  a  receiving  1 
the  third  person  in  whose  stable  the  sack  was  put.]  That  w 
the  case  of  Reg.  v.  Wiley  (4  Cox  Crim.  Cas.  412\  The  actu 
receipt  of  the  goods  was  by  the  wife,  and  it  is  consistent  with  tl 
evidence  that  the  goods  may  never  have  come  into  the  prisonc: 

E)sse88ion  at  all:  (The  case  of  Reg.  v.  Button^  11  Q.  B.,  3  C< 
rim.  Cas.  229,  were  also  cited.) 
Eble,  C.  J. — The  argument  of  the  learned  counsel  for  i 

frisoner  has  failed  to  convince  me  that  the  conviction  was  wron 
t  appears  that  the  thief  brought  to  the  premises  of  the  prison 
the  stolen  goods  and  left  them,  and  that  sixpence  was  paid  < 
account  of  them  by  the  prison^s  wife,  but  there  was  nothing 
the  nature  of  a  complete  receipt  of  the  goods  until  the  thief  foui 
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the  hoabond  and  agreed  with  him  as  to  the  amount,  and  was  paid 
the  balance.  The  receipt  was  complete  firom  the  time  when  the 
thief  and  the  husband  agreed ;  till  then  the  thief  could  have  got 
ike  goods  back  again  on  payment  of  the  sixpence.  I  am  of 
(^union,  therefore,  that  the  conviction  should  be  affirmed. 

Blackbubn,  J. — The  principal  felon  left  the  stolen  property 
with  the  wife  as  the  husband's  servant,  but  the  Court  below,  as  I 
understand  the  case,  doubted  whether  the  husband  could  be  found 
guilty  of  feloniouslv  receiving,  as  he  was  absent  at  the  time  when 
the  goods  were  dehvered  to  the  wife,  and  could  not  then  know 
that  they  were  stolen.  It  is  found  that,  as  soon  as  the  husband 
heard  of  it,  he  adopted  and  ratified  what  had  been  done,  and  that 
IS  soon  as  he  adopted  it  he  had  a  guilty  knowledge ;  he  therefore 
It  that  time  received  the  goods  knowing  them  to  have  been  stolen. 
SLeatikg,  J. — I  am  of  the  same  opinion.  The  case  finds  that 
the  agreement  as  to  the  price  was  not  complete  till  the  thief  and 
the  husband  agreed.  I  tnink  therefore  that  the  receipt  was  not 
complete  till  then,  and  that  the  conviction  was  right.  If  we  were 
to  hold  that  the  conviction  was  not  right,  the  consequences  would 
be  very  serious. 

WcLDE,  B. — I  read  the  case  as  showing  that  the  wife  received 
the  goods  on  the  part  of  the  prisoner  her  husband,  and  that  act  of 
kr  was  capable  of  being  ratmed  on  the  part  of  the  prisoner.  If 
^  that  makes  the  first  act  of  receiving  by  the  wife  his  act.  In 
lie  case  of  Beff.  v.  Thing  and  fVife,  the  only  statement  was  ^^  that 
tke  husband  adopted  his  wife's  receipt,"  and  the  court  thought  the 
word  *'  adopted  "  capable  of  mining  that  the  husband  passively 
eo&sented  to  what  his  wife  had  done,  and  on  that  ground  quashed 
the  conviction.  But  here  the  prisoner  adopted  his  wife's  receipt 
by  settling  and  pajring  the  amount  agreed  on  for  the  stolen  goods. 
MfiLLOB,  J.  concurred. 

CanvicHon  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  18,  1862. 

(Before  Erle,   C.J.,   Blackburn,  and   Keating,   JJ., 
Wilde,  B.,  and  Mellor,  J.) 

Reg.  v.  Bain,  (ji) 

Indictment  for  felony — Breaking  and  entering  a  shop  with  intent^ 
Attempt  to  commit  a  felony. 

On  an  indictment  under  the  24  Sf  25  Vict.  c.  96,  s.  5)*l,for  felonioml 
breaking  and  entering  a  shop  with  intent  to  commit  a  felony : 

Heldf  that  a  prisoner  might  be  found  guilty  of  misdemeanor  in  attemptim 
to  commit  that  felony, 

CASE  reserved  for  the  opinion  of  the  Court  of  Criminal  Appen 
by  the  Recorder  of  Manchester. 

At  a  Court  of  Quarter  Sessions  of  the  Peace  holden  in  an 
for  the  city  of  Manchester,  in  the  county  of  Lancaster,  on  th 
I3th  Dec.  1861,  John  Bain  was  tried  before  me  on  an  indictmen 
for  having  on  the  5th  Dec.  feloniously  broken  and  entered  a  certai 
shop  witn  intent  to  commit  felony,  to  wit,  feloniously  to  stes 
certain  moneys,  goods  and  chattels  therein. 

At  the  trial,  it  appeared  the  prisoner  was  disturbed  befor 
he  had  completed  tae  offence  with  which  he  was  charged.  H 
was  seen  on  the  roof  of  the  shop  he  was  indicted  for  breakin 
and  entering,  and  taken  coming  off  the  roof.  On  examining  th 
roof  it  was  found  that  a  large  hole,  upwards  of  two  feet  squar 
had  been  broken  in  it,  but  there  was  no  evidence  at  all  of  h 
having  in  any  way  entered  the  building. 

Upon  this  I  told  the  jury  that  the  prisoner  was  entitled  to  h 
acquittal  on  the  charge  of  felony,  but  that  if  they  were  of  opinio 
that  he  broke  the  roof  with  intent  to  enter  the  shop  and  steal  th 
goods,  they  might  find  him  guilty  of  a  misdemeanor  in  attemptim 
to  commit  that  felony. 

The  jury  found  him  guilty  of  the  misdemeanor  of  attemptia 
to  commit  a  felony. 

(a)  Reported  by*  John  Thompson,  Esq.,  Barrister-at-Law. 
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The  questioii  for  the  opinion  of  the  Court  of  Crimbal  Appeal  B^* 

k  whether  the  prisoner  could  be  convicted  of  a  misdemeanor  on  ^^^ 

this  indictment,  which  is  for  a  felony  created  by  the  24  &  25  Vict       ' 

c96, 8.57.(a)                     ^                         ^  1862. 

The  prisoner  was  on  bail  before  the  trial,  and  is  now  on  bail  /»«&«/— 

to  appear  and  receive  sentence  when  called  on.  Auen^  to 

R  B.  Abmstbong,  Recorder  of  Manchester. 

The  24  &  25  Vict  c.  96,  s.  57,  enacts  that  whosoever  shall 
break  and  enter  any  dweUing-house,  churchy  chapel,  meeting- 
house, or  other  place  of  Divine  worship,  or  any  building  within 
the  curtilage,  school-house,  shop,  warehouse,  or  counting-house, 
with  intent  to  commit  any  felony  therein,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  to  penal  servitude  not 
exceeding  seven  years,  and  not  less  than  three  years,  or  to 
imprisonment  not  exceeding  two  years,  &c. 

Ko  counsel  appeared  to  argue  on  either  side. 

By  the  Court  : 

Conviction  affirmed. 

(a)  The  14  &  15  Vict  c.  100,  s.  9,  which  enacts  that  a  party  indicted  for  felony  or 
nbdoneanor  may  be  found  gnilty  of  an  attempt  to  commit  the  same,  and  shall  be  liable  to 
t^sune  consequences  as  if  charged  with  and  convicted  of  the  attempt  only,  is  unrepealed. 
V<|Knme  therefore  that  the  qnestion  intended  to  be  reserved  was  whether  tliat  enactment 
^i^ply  to  a  felony  created  since. 
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COURT  OF  CRIMINAL  APPEAL. 

Jajiuary  18,  1862. 

(Before  Erle,  C.J.,  Blackburn  and  Keating,   JJ., 
Wilde,  B.,  and  Mellor  J.) 

Reg.  v.  Edwin  CHEESE]viAN.(a) 

Lateen}^ — Attempt  to  commit — Proximate  act — Ownership. 

It  was  the  course  of  business  for  a  contractor  who  supplied  iJie  camp  to 
send  the  meat  to  the  quartermaster'Serjeant  at  the  camp.    The  quarter- 
master'Setjeant  had  his  own  weights  and  scales  ;  he  and  a  servant  of 
the  contractor  weighed  out  the  quantities  for  the  messes,  and  a  soldier 
attended  from  each  mess,  and  took  it  away  as  weighed.     The  amount    , 
delivered  was  credited  to  the  contractor^  and  the  surplus  meat  taken    > 
away  by  the  contractor's   servant.      The  prisoner,    the  contractor's    , 
servant,  in   charge  of   the  meat,  fraudulently  put   a  false  weight    \ 
into  the  scale,  and  a  complaint  having  been  made  that  a  mess  was    [ 
short  weight,  absconded  w/ien  it  was  discovered.     It  was  found  that    ^ 
the  quartermastei's  weight  had  been  removed,  and  the  false  weight    * 
substituted ;    that  the  weight  of  meat  delivered  was  certain  pounds 
short. 

The  jury  found  that  the  prisoner  fraudulently  substituted  the  weight  with    - 
intent  to  cheat,  intending  to  carry  away  and  steal  the  difference  between    ' 
the  just  surplus  for  which  he  would  have  to  account  to  his  master,    : 
and  the  appareiit  surplus  remaining  after  the  false  weighing,  and  that 
he  would  nave  carried  it  away  if  the  fraud  had' not  been  detected: 

Held,  that  the  prisoner  was  properly  convicted  of  an  attempt  to  steal  the 
meat,  and  also  that  the  property  in  such  meat  was  properly  laid  in  the 
prisoner's  master, 

CASE  reserved  for  the  opinion  of  this  Court  by  Blackburn,  J. 
Edwin  Cheeseman  was  tried  before .  me  at  the   Maidstone 
Summer  Assizes  1861. 

The  indictment  contained  three  counts : — 

The  first  chained  the  prisoner  with  fraudulently  keeping  a  false 
weight  and  selfing  thereby  to  the  Queen  4671bs.  of  meat  as 
512|lbs. 

The  second  count  stated  that  Alfred  Cheeseman  was  accustomed 
to  furnish  the  Queen  with  large  quantities  of  meat  for  the  supply 
of  soldiers,  and  that  the  prisoner  being  his  servant,  fraudulently 
kept  a  false  weight,  &c.,  as  in  the  first  count. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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The  third  count  was  for  an  attempt  to  steal  451b8.  of  meat  of       ^■®- 
Alfred  Cheeseman.  Chkeskhah. 

On  the  trial  it  was  proved  that  Alfred  Cheeseman  was  the  con-       

tractor  who  supplied  meat  to  the  camp  at  ShornclifF.  ^f^- 

The  course  of  business  was  that  the  contractor  each  morning     Larceny— 
sent  down  by  his  servants  a  quantity  of  meat  to  the  quarter-master-    Attend  to 
seijeant  at  the  camp,  and  a  soldier  from  each  mess  attended.    The      <»»»»»^« 
quarter-master-seijeant  has  his  own  weights  and  scales,  which  are 
kept  at  the  camp.     With  these  he  and  tne  contractor's  servant  to- 
gether weigh  out  to  each  of  the  soldiers  in  attendance,  respectively, 
the  proper  quantity  of  meat  for  each  of  their  respective  messes, 
and  each  mess  is  taken  away  by  the  soldier  as  weighed  out  and 
delivered  to  him.     The  amount  of  the  whole  thus  delivered  is 
credited  to  the  contractor  as  supplied  to  the  Queen,  and  the  surplus 
of  the  meat  brought  down  remaining  after  all  the  messes  have  been 
supplied  is  taken  away  by  his  servants  on  his  account 

On  the  27th  June,  the  prisoner,  who  was  a  servant  of  the  con- 
tractor, came  down  in  charge  of  the  meat,  and  he  and  the  quarter- 
masterHserjeant  proceeded  to  weigh  out  the  meat  to  the  oifferent 
mesamen  with  the  quarter-master-serjeant's  weights,  the  prisoner 
bein^  the  person  who  put  the  weights  in  the  scale.  Before  the 
webbing  was  complete  one  of  the  messmen  brought  back  his  mess 
portion,  with  a  complaint  that  it  was  short  weight.  He  was  desired 
to  wait  till  the  weighing  was  over,  when  his  complaint  should  be 
kvestigated.  The  weighing  proceeded^  and  in  all  thirty-four 
meases  were  weighed  out,  which  were  supposed  to  be  in  the  whole 
512:(lbs ;  about  60lb.  weight  of  meat  remaining  over,  which,  in  the 
eoorse  of  business,  would  have  been  removed  by  the  contractor's 
men.  The  complaint  as  to  short  weight  was  then  investigated.  It 
was  discovered  that  the  14lb.  weight  belonging  to  the  quarter- 
master-seijeant  had  been  removed  and  concealed  under  a  bench, 
and  that  a  false  14lb.  weight  had  been  substituted  for  it,  and  used  in 
weighing  out  the  thirty-four  messes,  and  that  the  prisoner  had 
abaeonded  on  the  commencement  of  the  investigation.  The  messes 
were  all  brought  back  and  reweighed,  and  it  was  found  that  the 
weight  delivered  was  467:^lb.  instead  of  being  512:^lb.9  as  on  the  first 
weighing  it  had  appeared  to  be ;  and  after  the  true  weight  was 
sapplieoto  the  different  messes  the  surplus  remaining  to  be  taken 
by  the  contractor's  men  was  about  151b.  instead  of  being  about 
601b.  aa  it  had  appeared  to  be. 

The  counsel  for  the  prisoner  objected  that  there  was  no  case  to  go 
iothe  jory^  inasmuch  as  the  circumstances  stated  did  not  amount  to 
a  cheat  at  common  law,  and  there  was  no  overt  acts  so  proximately 
connected  with  an  attempt  to  steal  as  to  justify  a  conviction 
under  the  third  count. 

The  jury,  in  answer  to  questions  from  me,  found  that  the 
pnaoner  fraudulently  substituted  the  false  141b.  weight  for  the  true 
weight,  with  intent  to  cheat ;  that  his  intention  was  to  carry  away 
and  steal  the  difference  between  the  just  surplus  of  about  15lbs.) 
for  which  he  would  have  to  account  to  his  master,  and  the  apparent 
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eurplns  meat  actually  remaining  after  the  ialse  weighing,  and  that 
nothing  remained  to  be  done  on  his  part  to  complete  his  scheme, 
except  to  cany  away  and  dispose  of  the  meat,  which  he  would 
have  done,  had  the  fraud  not  been  detected. 

I  directed  a  verdict  of  not  guilty  on  the  first  count,  and  guilty 
on  the  second  and  third  counts,  and  reserved  for  this  Court  the 
question  whether,  on  these  facts  and  findings,  the  prisoner  was 
properly  convicted  on  either  of  those  counts. 

*he  prisoner  was  admitted  to  bail  ^^^^^  Blackburn. 

RibtoTij  for  the  prisoner. — As  regards  the  second  count,  there  is 
no  ofiTence  disclosed  which  is  indictable  at  common  law.  That 
count  is  substantially  the  same  as  the  first,  the  only  difference 
being  that  the  prisoner  is  charged  as  a  servant  in  the  second  count. 
There  was  no  evidence  to  show  that  the  prisoner  kept  a  false 
weight  in  the  sense  required  to  sustain  this  count.  Merely  keep- 
ing a  false  weight  is  no  offence  at  common  law.  The  prisoner  may 
have  had  it  in  his  pocket.  The  offence  is,  when  a  man  keeps  a  false 
weight  in  his  shop  for  the  purpose  of  being  used  in  the  course  of 
his  trade  and  defrauding  the  public.  The  count  also  alleges  that 
the  prisoner  sold,  but  it  was  his  master  who  sold  the  meat  to  the 
Queen  ;  he  was  the  contractor.  As  to  the  third  count,  the 
finding  of  the  jury  is  not  sufficient  to  support  the  conviction  upon 
it.  The  jury  say  it  was  the  prisoner's  intention  to  carry  away  and 
steal  the  difference  between  the  false  weight  and  the  true  weight. 
That  does  not  warrant  the  jury  in  finding  the  prisoner  guilty  of  an 
attempt  to  steal.  There  must  be  some  overt  act  connected  with 
the  thing  itself.  Here  nothing  was  done  by  the  prisoner  in  the 
way  of  an  attempt ;  the  only  thing  he  did  was  to  put  the  false 
weight  into  the  scale.  That  is  too  remote  to  make  it  evidence  of 
an  attempt  to  commit  a  larceny  of  the  meat.  There  is  a  difference 
between  an  attempt  and  the  doing  an  act  with  intent  to  obtain  an 
object.  A  man  may  get  a  rifie  made  in  America  wherewith  to 
shoot  some  one  in  England,  or  a  burglar  may  procure  a  picklock 
to  be  made,  but  without  some  extrinsic  evidence,  the  procuring  a 
rifle  or  the  picklock  is  no  evidence  of  an  attempt  to  murder  or  to 
break  into  a  house.  But  for  the  act  of  the  prisoner's  absconding, 
there  could  be  no  pretence  for  saying  that  the  prisoner  had  been 
guilty  of  an  attempt  to  steal  the  meat.  In  Reg,  v.  8t  Creorge 
9  Car.  &  P.  483(a),  it  was  held  that  if  a  person,  intending  to  shoot 
another,  put  his  finger  on  the  trigger  of  a  loaded  pistol,  but  is  pre- 
vented from  pulling  the  trigger,  this  is  not  an  attempt  to  discharge 
loaded  firearms  "  by  drawing  a  trigger  or  in  any  other  manner* 
within  the  1  Vict.  c.  85,  s.  34.  So  in  Reg.  v.  Lewis  (9  Car.  &  P. 
623),  where  the  prisoner,  on  a  refusal  by  the  prosecutor  to  give 
him  some  title-deeds,  addressed  him,  "  Then  you  are  a  dead  man,^ 
and  immediately  unfolded  a  great-coat  and  took  out  a  loaded  blun- 
derbuss, but  was  not  able  to  point  it  at  the  prosecutor  before  he 
was  seized,  it  was  held  not  sufiScient  to  sustain  a  charge  of  attempt* 
ing  to  discharge   the  blunderbuss  at  the  prosecutor.     Further, 
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the   third  count  describes  the   meat    as    the   property  of  the        ^^^ 
prisoner's  master.     It  is  submitted  that  the  meat  when  put  into  chmmok. 

the  scale  was  the  property  of  the  Queen,  and  that  portion  which       

the  jury  find  the  prisoner  intended  to  steal  ought  to  have  gone       ^^^^ 
to  the  soldiers.    The  conviction^  therefore,  is  bad  on  this  ground 
alsa 

Erle,  C.  J. — I  am  of  opinion  that  the  prisoner  was  properly 
oonYicted.  It  is  not  necessary  to  determine  whether  this  was  a 
cfaeat  at  common  law.  The  evidence  is  sufficient  to  support  the 
verdict  on  the  third  count,  which  charged  an  attempt  to  steal 
4511)6.  of  meat  of  Alfred  Cheeseman.  ft  is  said  on  behalf  of  the 
prisoner  that  there  was  no  overt  act  proximately  connected  with 
an  attempt  to  steal,  and  that  the  meat  was  not  the  property  of  the 
prisoner's  master^  as  laid  in  the  indictment  I  think  that  the 
priacmer's  counsel  has  failed  on  both  grounds.  It  appears  that  the 
prisoner,  having  the  charge  of  the  meat,  took  it  down  to  the  camp, 
and  went  through  the  form  of  delivering  a  part  without  delivering 
the  whole  quantity.  If  he  had  kept  back  a  part  and  had  begun  to 
carry  it  away,  he  would  have  been  guilty  of  the  crime  of  larceny. 
Where  there  are  several  acts  proximately  connected  with  larceny, 
and  close  to  the  point  of  completion,  as  the  preparing  the  false 
wdfi^ht  and  substituting  it  for  the  true  weight,  and  handing  over 
a  fidse  weight  of  meat  for  the  true  weight,  and  keeping  back  the 
Sfference  between  the  false  weight  and  the  true  weight  under  his 
(the  prisoner's)  own  control  and  possession,  it  seems  very  like  the 
CMC  of  a  servant  sent  to  deliver  two  articles,  fraudulently  keeping 
one  in  his  pocket,  and  handing  over  one  only.  Everything  was 
complete  in  this  case  but  the  beginning  to  move  off  with  the  meat 
so  kept  back.  The  prisoner  had  the  very  control  of  the  thing  he 
intended  to  steaL  There  was  evidence  therefore  of  a  sufficiently 
proximate  overt  act  to  constitute  an  attempt  to  commit  a  larceny. 
Then  the  next  point  is,  was  the  meat  the  property  of  the  prisoner's 
master  ?  The  transaction  was  one  of  sale,  and  all  the  property 
in  the  meat  remained  in  the  vendor  till  by  delivery  it  had  passed 
to  the  vendee.  The  conviction  therefore  was  right  on  the  third 
count. 

Blackbubn,  J. — I  am  of  the  same  opinion.     There  is  a  great 

difference  between  preparations  antecedent  to  the  commission  of 

an  offence  and  an  attempt  to  commit  the  offence,  as  in  the  case  of 

merely  going  to  buy  a  gun  wherewith  to  commit  a  murder,  which 

I  do  not  think  would  be  evidence  of  an  attempt  to  commit  a  murder* 

But  in  the  present  instance  the  actual  crime  has  commenced  and 

the  attempt  would  have  ended  in  the  completion  of  the  crime,  had 

not  the  prisoner  been  interrupted.    Though  nothing  had  been 

done  which  formed  part  of  the  crime,  the  attempt  to  commit  it 

bad  commenced.     There  is  nothing  in  the  second  point,  because 

until  die  meat  was  weighed  out  and  delivered  over  to  the  quarter* 

master  the  property  remained  in  the  prosecutor. 
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Wilde,  B. — ^I  am  of  the  same  opinion.  The  crime  which  the 
prisoner  intended  to  commit  consisted  of  two  parts.  First,  there 
was  the  reception  of  the  thing  intended  to  be  stolen,  the  getting 
it  into  the  prisoner's  custody ;  and  secondly,  the  carrying  it  away. 
The  prisoner  had  completea  the  first  part,  but  was  detected  before 
he  could  complete  the  second.  He  had  therefore  attempted  to 
commit  the  offence. 

Mellob,  J. — I  am  of  the  same  opinion  and  for  the  same 
reasons. 

Conviction  affirmed  (a). 


(a)  When  this  cue  was  called  on,  five  judges  were  in  oonrt,  but  one  immediately  left  animo 
rtverten^,  as  was  snppoeed,  bnt  this  turned  out  to  be  an  error.  In  the  course  of  the  ail- 
ment in  the  next  case  the  Court  was  reminded  that  bj  the  11  &  12  Vict,  c  78,  s.  3,  the 
presence  of  fire  judges  was  required  tu  constitute  a  Court,  whereupon  Eeatiog,  J.,  came 
and  made  up  the  number.  This  case  was  then  formally  called  on  agaio,  and  JRibUm 
quoted  Beg,  t.  St,  George^  9  C.  &  P.  483 ;  and  Reg,  v.  Lewisy  lb.  523,  in  addition  to  his 
former  argument.  The  Court  said  that  those  cases  made  no  difference  in  the  judgment,  and 
that  there  is  a  difference  between  those  cases  and  the  acts  proved  here  with  reference  to  the 
crime  of  hirceny. 
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COURT  OP  CRIMINAL  APPEAL. 

January  \%,  1862. 

Before  Cockburn,  C.J.,  Erle,  C.J.,  Pollock,  C.B.,  Wxght- 
MAW  and  WxLLLOiS,  JJ.,  Mabtxn,  B.,  Crompton,  and 
WiLL£8>  JJ.,  Bramwell,  and  Channell,  BB.,  Keatxkg,  J., 
Wilde,  B.,  and  Mellor,  J.)  J 

Reg.  v.  Gxbboks.  (a) 

Pejjufy — Materialiiy  of  the  matter  swom-^ Evidence  affec^ng  credit  of 
principal  witness. 

On  the  hearing  of  the  summons  tahenout  by  A.  for  an  order  of  affiliation 
on  ff.qf  a  bastard  child  born  in  March^  A.  was  ashed  in  cross-examina*- 
lion  whether  she  had  not  had  carnal  connection  with  C.  in  the  previofis 
September.  She  denied  it.  The  justices  wrongly  allowed  C.  to 
be  called  to  contradict  her^  and  he  sicore  that  he  had  connection  with 
her  in  the  September  previous.  C.  was  afterwards  indicted  and 
convicted  for  perjury  in  having  sworn  that  in  the  September  previous 
he  had  had  connection  with  A  : 

Sddby  eleven  judges  {Martin,  B.  and  Crompton,  J.  dubitantibus),  that 
although  C.'s  evidence  was  inadmissible  in  point  of  law,  yet  having 
been  admitted  and  being  relevant  to  the  credit  of  a  material  witness  in 
the  cause,  perjury  could  be  assigned  upon  it. 

CASE  reserved  for  the  opinion  of  this  Court  by  Williams,  J. 
In  this  case  the  defendant  was  tried  before  me  at  the  last 
^^81268  for  the  county  of  Sussex,  for  perjury,  in  having  falsely 
'Vrom  that,  in  Sept.  1860,  he  had  carnal  knowledge  of  the  person 
^f  Ann  Bishop. 

She  was  delivered  of  a  bastard  child  on  March  29,  1861.  On 
lie  28th  of  June  following,  an  application  made  by  her  for  an 
irder  of  affiliation  on  one  I^rmer  came  on  to  be  heard  before  the 
tiagistrates,  and  she  made  a  deposition  in  support  of  such  appUca- 
doB.  She  was  then,  cross-examined  on  the  part  of  Harmer  as  to 
whether  she  had  not  had  connection  with  tne  defendant  in  the 
previous  September.  She  denied  it  The  defendant  was  after- 
wards called  as  a  witness  on  behalf  of  Harmer,  and  swore  that  he 
V)ad  had  connection  with  her  as  imputed  by  the  question  put  to  her. 

(n)  Beportcd  bj  Juhn  TuoxPifON,  Esq.,  Uarrittter-at-Law. 
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On  the  trial  before  me,  at  the  close  of  the  case  for  the  prosecu* 
tioD,  it  was  objected  by  Mr.  Addison,  the  counsel  for  defendant,  that 
the  evidence  given  by  the  defendant,  on  which  the  perjury  was 
assigned,  was  not  material  to  the  issue  raised  on  the  application  for 
the  affiliation  order,  inasmuch  as  the  question  put  to  Ann  Bishop, 
as  to  having  had  connection  with  the  defendant  went  merely  to  her 
credit,  and  therefore  her  answer  ought  to  have  been  regarded  as 
conclusive,  and  the  evidence  of  the  defendant  in  contradiction  of 
her  was  inadmissible  and  illegal,  and  not  material  to  the  question 
raised  before  the  m^strates. 

The  defendant  was  convicted,  but  I  reserved  the  point  for  the 
consideration  of  this  Court  whether  the  objection  made  on  his 
behalf  was  weU  founded.  j,^^^^^  Vaughan  Williams. 

The  case  was  twice  argued;  first  time  Nov.  16,  1861,  before 
Pollock,  C.B.,  Wightman  and  Williams,  JJ.,  Channell,   B.,  and 
Keating,  J.,  but  they  not  being  able  to  agree  in  opinion,  directed  a 
rehearing  before  the   full  Court.      The  substance  of  both  argu-    i 
ments  will  be  found  below.  \ 

AddisoTiy  for  the  prisoner. — It  is  submitted  that  the  conviction  is     , 
bad.     It  is  to  be  assumed  that  the  defendant  could  not  be  the    : 
fiither  of  the  child,  and  therefore  it  is  contended  that  his  evidence     \ 
in  contradiction  of  the  woman,  as  to  having  had  intercourse  with    ; 
her  in  the  previous  September,  was  not  material  to  the  issue,  and    ^ 
perjury  could  not  be  assigned  upon  it.   Anjr  question  which  would 
nave  thrown  a  doubt  on  the  paternity,  which  was  the  question  to 
be  decided  by  the  justices,  would  have  been  material ;  but  any 
question   as   to  intercourse  with  the  woman  in  September  had 
nothing  to  do  with  the  paternity  of  the  child,  which  was  bom  in     ^ 
March.     The  principle  seems  to  be  that  the  evidence  on  which    .'^ 
peijury  can  be  assigned  must  relate  to  the  direct  matter  in  con-    ^ 
troversy,  or  must  relate  to  a  collateral  matter  which  tends  to  cor-    , 
roborate  the  witness's  evidence  upon  the  principal  matter.     In  the    ^ 
present  case  the  alleged  perjury  was  not  calculated  to  influence    ' 
the  decision  of  the  magistrates  in  any  way.  The  5  Eliz.  c  9,  is  tb^ 
first  statute  relating  to  peijury,  and  Coke  (3  Inst.  c.  74)  in  commen't- 
ing  upon  this  statute  says,  that  the  perjury  must  be  ^^  in  a  matt^' 
material  to  the  issue  or  cause  in  question  :  for  if  it  be  not  material) 
then  though  it  be  false  yet  it  is  no  perjury,  because  it  conceme^^ 
not  the  pomt  in  issue,  and  therefore  in  effect  it  is  extra-judicial«'^ 
Reference  was  then  made  to  Bex  v.  — —  (1  Freeman,  605 ;  Hawl^* 
P.  C.  bk.  1,  c.  69,  s.  8.)    In  Reg.  v.  JManton  (Pahner,  382),  tb^ 
point  was,  whether  a  man  was  insane  at  the  time  of  deaths  u^^ 
evidence  that  he  was  insane  five  days  before  his  death  was  ^^^ 
immaterial.     In  Custodes  v.  HoweU  Gwin  (Styles,  374),  it  is  sai^ 
that  ^^  of  a  false   oath  not  touching  the  matter  in  question,  a^^ 
indictment  lies  not."    The  cases  of  Rex  v.  Chiepe  (1  Ld.  Bajrn^  * 
258  ;  12  Mod.  139):  Rex  v.  Muscat  (10  Mod.  195);  Rex  v.  DunM^ 
ton  (Ry.  &  Moo.  109) ;  Rex  v.  NichoU  (1  B.  &  Ad.  21);  Reg.  ^^ 
BartlioloTnew  (1  C.  &  K.  366),  were  then  cited.   In  Reff.  v.  Murra^ 
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(I  Fob.  &  Fin«  80),  Martin,  B.,  after  consulting  Byles,  J.,  held 
that  false  swearing  in  answer  to  questions  tending  only  to  the  dis- 
credit of  the  principal  witness  in  the  case,  did  not  amount  in  law 
to  perjury,  in  Reff.  v.  Overton  (2  Moo.  C.  C.  263),  the  question, 
thoDgh  not  material  to  the  issue,  had  a  tendency  to  corroborate 
the  principal  evidence.  [Pollock,  C.B. — The  point  whether  a 
witness  commits  perjury  ought  not  to  depend  on  whether  or  not 
the  question  should  have  been  shut  out  In  Reg.  v.  Philpotts  (6 
Cox  Crim.  Cas.  363;  2  Den.  C.  C.  309;  21  L.  J.  20,  M.  C.,) 
liord  Campbell  said:  *'It  has  been  said,  if  the  judge  were  wrong 
in  admitting  the  document  in  evidence,  the  defendant  could  not  be 
convicted,  making  the  offence  of  perjury  to  depend  upon  whether 
a  judge  were  right  or  wrong  in  his  direction  on  a  question  of  law, 
and  npon  the  decision  of  some  nicepoint  in  a  bill  of  exceptions, 
which  might  ultimately  go  to  the  House  of  Lords.  We  are  of 
opinion  as  the  evidence  was  given  in  a  judicial  proceeding  with  the 
Tiew  to  the  reception  in  evidence  of  a  document  which  was 
material,  and  as  that  evidence  was  false,  that  all  the  ingredients 
necessary  to  constitute  the  crime  of  perjury  are  present,  and  that 
the  conviction  must  be  affirmed."]  The  cases  of  Reg,  v.  Lavey 
(3  Ear.  &  K.  26;  6  Cox  Crim.  Cas.  259);  Rex  v.  Martin  (6  Car. 
k  P.  562);  and  Rex  v.  Robins  (2  Moo.  &  Rob.  512),  were  then 
cited. 

Barrow  for  the  prosecution. — The  conviction  was  right.    The 
eridence  in  question  was  material  as  affecti^  the  cr^it  of  the 
Yoman  before  the  magistrates.     (Taylor  on  Evidence,  s.  1295.) 
It  might  affect  the  amount  they  would  order  to  be  paid  to  her.     In 
Hex  T.  Griepej  Holt,  C.J.  said:   ^^It  is  not  necessary  to  appear  in 
IQ  information  for  perjury  to  what  degree  the  point  in  which  the , 
man  is  perjured  was  material  to  the  issue ;  for  if  it  be  but  circum- 
stantially material  it  will  be  perjury.     .     .     •     So  if  a  witness 
swears  to  the  credit  of  another  witness,  if  it  be  false  it  will  be 
petjnrj  if  it  conduces  to  the  proof  of  the  point  in  issue.^  The  cases 
of  Thamoi  v.  David  (7  C.  &  P.  350),  and  Rex  v.  Barker j  589,  were 
then   died.     [Channell,  B. — In  the  report  of  Reg.  v.  PhilpotU 
(in  21  Li.  J.  20,  M.  C.,)  there  is  a  strong  opinion  of  Maule,  J.,  ex- 
iMressed  in  the  course  of  the  argument,  that  a  man  is  guilty  of 
PenoTT  who  swears  falsely  as  to  what  might  have  been  objected 
to/J      The  cases  of  Reg.  v.  Meek  (9  C.  &  P.  313),  and  Btay  v. 
tf^iakinM  (7  C.  ft  P.  308),  were  then  cited.     As  to  Reg.  v.  Murray 
^Mabtik,  B. — ^I  do  not  think  that  case  ought  to  be  considered 
mny  anthority.     It  was  only  my  impression  of  what  was  material, 
formed  hastily  on  circuit.]   Reg.  v.  Berry  (8  Cox  Crim.  Cas.  121), 
^was  then  cited. 
Addison  replied. 

CkX^KBURK,  C.  J. — I  have  to  deliver  the  opinion  of   all  my 

lirothers  except  Crompton,  J.,  and  Martin,  B.     We  are  of  opinion 

that  the  conviction  was  right  and  ought  to  be  affirmed.   It  is  quite 

dear  that  the  question  put  to  the  principal  witness  in  the  case  was 

apertinent  question,  and  one  which  she  was  bound  to  answer.    It 
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is  trae  that  the  question  had  not  reference  to  the  main  issae  of 
paternity  then  before  the  coart^  but  it  had  immediate  reference  to 
a  question  arising  upon  and  subordinate  to  that,  viz.,  how  bx  she 
was  deserving  of  credit.  Possibly,  if  she  had  answered  the 
question  in  the  affirmative,  it  misht  not  have  affected  the  decision 
of  the  magistrates;  but  she  was  bound  to  answer,  and  T  therefore 
entertain  no  doubt  that  if  she  had  answered  the  question  falsely 
she  might  have  been  indicted  for  perjury.  I  agree  that,  it  beins 
a  question  affecting  her  credit,  ana  relevant  onty  on  that  ground 
all  parties  ought  to  have  been  bound  by  the  answer  she  gave ;  but 
the  magistrates  thought  proper  to  admit  the  evidence  of  the 
defendant  in  contradiction.  That  was  not,  in  point  of  law,  admis- 
sible, but,  being  admitted,  it  had  reference  to  what  was  a  material 
question  on  the  inquiry.  We  have  the  authority  of  Hawkins, 
P.C.,  Bk.  1  Ch.  69,  "  that,  though  the  evidence  si^ify  nothing  to 
the  merits  of  the  cause  and  is  immaterial,  yet,  if  it  nas  a  direct 
tendency  to  corroborate  the  evidence  concerning  what  is  material, 
it  is  equally  criminal  in  its  own  nature,  and  equally  tends  to  abuse 
the  administration  of  justice,  and  there  does  not  seem  to  be  any 
reason  why  it  should  not  be  equally  punishable."  Now  the 
evidence  having  been  admitted.  Beg.  v.  Philpotts  is  a  direct 
authority  for  saying  that  perjury  might  be  assigned  upon  it,  inas- 
much as  it  was  a  rdevant  question.  I  must  say  that  I  go  along 
with  the  principle  in  Reg.  v.  FhilpoUs,  and  think  that,  although  in 
point  of  strictness  the  evidence  was  open  to  objection,  yet  it  does 
not  lie  in  the  mouth  of  the  defendant  to  say  that  the  question  was 
not  one  as  to  which  he  was  not  bound  to  speak  the  truth.  The 
conviction  must  be  affirmed. 

Crompton,  J. — I  am  by  no  means  satisfied  that  this  was  a 
right  conviction.    It  seems  to  me  that  the  prosecution  must  show 
that  this  was  a  material  question  in  the  cause.    The  old  doctrine 
can  hardly  be  impugned  that  the  evidence  upon  which  perjury 
may  be  assigned  must  be  relevant  to  a  material  question  in  the 
cause.     Then  was  this  a  question  material,  or  any  question  at  all 
in  the  cause,  whether  on  such  a  day  the  mother  of  the  child  had 
this  carnal  intercourse  with  the  defendant?    It  is  clear  that  abe 
could  only  have  been  asked  this  question  as  going  to  her  credit 
and  that  when  asked  the  question  sJl  parties  are  obhged  to  taketb^ 
answer  of  the  witness.     I  agree  with  the  Lord  Chief    Justio^ 
though  doubtful  once,  that  if  the  witness  is  cross-examined  as  to  ^ 
matter  going  to  his  credit,  that  is  material  in  the  cause,  and  tb^^ 
if  he  gives  a  false  answer  he  is  indictable  for  pexjury ;  but  then  h^ 
answer  is  conclusive.    Now,  it  appears  to  me  that  it  was  not     ^ 
material,  or  any  question  in  the  cause,  whether  the  intercour^^ 
suggested  by  the  question  took  place.     It  was  to  be  assumed  to  fc^^ 
a  fact  that  it  did  not  from  the  answer  of  the  woman  to  the  qu^  ^ 
tion  put  to  her.    The  evidence  was  not  admissible,  because  tf^^ 
fact  must  be  taken  to  have  been  proved  by  the  answer  of  tk^^ 
woman.    It  is  very  different  from  the  case  where  the  question  is     * 
step  in  the  cause,  as  in  Beg.  v.  PhilpoUs.    My  doubt  arises  fro^^ 
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this,  that  it  was  to  be  assumed  from  the  answer  of  the  woman  how        B>o 
the  fact  was.    If  then  it  was  not  a  material  question  in  the  causoi     gibbons. 

the  question  of  periurj  could  not  arise.  

Mabtin,  B. — The   test  I  would  apply  to  the  case  is  this :        isfi^ 
assume  that  all  the  facts  were  set  out  on  the  record  up  to  the    p^nSwy- 
contradiction  of  the  woman  by  the  defendant,  would  that  con-    Materiality. 
tradiction  have  been  material  to  the  issue  ?    I  think  it  would  not. 
The   question  to  my  mind  is,  whether  in  ^int  of  law  it  was 
material  to  the  issue.     The  blunder  of  the  magistrates  in  admitting 
the  eTidence  in  contradiction  cannot  alter  that.     I  cannot  conceive 
how  the  error  of  the  magistrates  can  make  that  evidence  material 
in  the  sense  in  which  it  should  be  material  to  support  an  assign- 
ment of  perjuiy  upon  it.     If  the  evidence  upon   which  perjury 
may  be  assigned  is  to  depend  on  what  the  justices  in  petty  sessions 
may  choose  to  admit  as  evidence,  the  greatest  mischief  will  arise. 

Conviction  affirmed. 


110  CBmmAL  LAW  CASES. 


COURT  OP  CRIMINAL  APPEAL, 

January  18^  1862. 

(Before  Eble,  C.J.,  Blackburn  and  Bleating,  JJ.,  Wilde, 
B.,  and  Mellob,  J.) 

Reg.  v.  John  Cobss  Smith,  (a) 

Statute — Repeal — Saving  clause — Offence  committed  before  expiration 
of  repealed  statute — Bankrupt. 

The  12  ^  13  Vict,  c,  106,  «.  251,  enacted  among  other  things^  that  a 
bankrupt  not  duly  surrendering  himself  to  the  court  should  be  deemed 
guilty  of  felony^  and  be  liable  to  transportation  or  imprisonment. 

The  24  ^  25  Vict,  c.  134,  s.  230,  repealed  the  above  enactment,  ''but 
such  repeal  sliaU  not  affect  any  proceeding  pending  or  any  penalty 
incurred,  or  that  may  be  incurred,  in  respect  of  any  transaction,  act 
matter,  or  thing,  done  or  existing  prior  to  or  at  the  commencement  of 
this  act,  under  or  by  virtue  of  any  of  the  acts  or  parts  of  acts 
repealed,** 

The  offence  of  not  surrendering  to  the  Bankruptcy  Court  pursuant  to  the 
12  4-  13  Vict,  c,  106,  was  complete  on  the  26th  Septetnber,  1861.  The 
bankrupt  commissioner  issued  his  warrant  for  the  apprehension  of  the 
prisoner,  and  the  information  on  which  it  was  founded  was  given, 
and  also  the  magistrates  warrant  for  the  prisoner's  apprehension  was 
ismed before  the  repeal  of  the  \2  k  13  Vict.  c.  106.  The  indictment 
framed  on  tJiat  statute  was  not  found  until  after  its  repeal: 

Held,  that  the  warrants  and  information  made  this  a  proceeding  pending 
within  the  saving  part  of  the  repeal  clause,  sect.  230  o/*  the  24  S^  25  VicU 
c,  134. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  London : — 

At  a  session  of  the  Central  Criminal  Court,  held  on  Monday, 
the  16th  Dec  1861,  John  Corss  Smith  was  tried  before  me  on  an 
indictment  preferred  and  found  against  him  on  the  25th  Nov.  last, 
which  charged  that  he,  being  adjudged  a  bankrupt,  feloniously  did 
not  surrender  himself  to  the  Court  of  Bankruptcy  on  the  day 
limited  for  his  surrender — that  is  to  say,  on  the  26th  Sept.  1861 — - 
with  intent  to  defraud  his  creditors. 

The  bankruptcy  and  non-surrender  were  proved.    It  was  also 

(a)  Reported  by  John  TBOXPaoK,  Esq.,  Barrister-at-Law. 
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proved  that  a  warrant  of  the  commissioner  for  the  prisoner's  appre*       ^'^^ 
henflion   on  this  charge,  and  the  information  on  which  it  was       skith. 

founded,  were  dgned  and  dated  before  the  coming  into  operation        

of  the  new  Bankruptcy  Act,  and  that  the  magistrate's  warrant  for        18<S3. 
the  like  purpose  was  also  issued  a  week  before  that  period —     jjZILfl 
namely,  on  the  4th  Oct  1861.  1^^ 

Mr.  Metcalfe,  on  behalf  of  the  prisoner,  contended  that  the  indict-  Offmces  hejbf 
ment  must  fail,  inasmuch  as  the  stat  12  &  13  Vict.  c.  106,  s.  251,  r^pwl 
upon  which  it  was  founded,  had  been  repealed  from  and  after  the 
11th  Oct  1861,  by  24  &  25  Vict  c  134,  and  that  sect  230  of  the 
latter  Act  was  not  sufficiently  large  in  its  terms  to  preserve  the 
ofience  of  felony.  He  contended,  as  to  sect.  230,  that  the  indict- 
ment was  not  *^  a  proceeding  ijending"  on  the  11th  Oct.  1861 ;  that 
the  word  "penalty,"  used  in  that  section,  must  be  construed  • 
•*  pecuniary  penalty ;"  but  that,  even  if  a  larger  construction 
should  be  put  upon  it,  so  as  to  include  penal  servitude  or  judicial 
punishment  of  any  kind,  yet  that  the  penalty  alone  was  preserved, 
and  not  the  offence  of  felony.  He  referred  to  Reg.  v.  Swan  (4 
Cox  Grim.  Cas.  108),  and  Reg.  v.  Nairn  (4  Cox  Crim.  Cas.  115), 
in  support  of  his  argument,  and  contended  that,  though  penalties 
might  be  preserved  and  proceedings  kept  alive,  the  offences  were 
not  mentioned,  and  that  the  offences  must  be  preserved  in  the 
dearest  and  most  express  terms  before  a  conviction  could  take 
fkce. 

Mr.  Seijt.  Parry,  for  the  prosecution,  contended  that  the  indict- 
ment was  a  proceeding  pending  within  the  meaning  of  the  230th 
section  of  the  last  Act,  the  warrant  of  the  commissioner  for  the 
prisoner's  apprehension,  and  the  warrant  of  the  magistrate  for  the 
fike  purpose,  having  issued  at  least  a  week  before  the  coming  into 
operation  of  the  new  Act,  and  the  information  on  which  the  war- 
rants were  granted,  and  the  direction  of  the  commissioner  to  pro- 
secute, being  both  before  the  new  Act ;  that  the  offence  of  the 
prisoner  was  complete  on  the  26th  Sept,  and  that  he  had  then 
incurred  the  **  penalty  "  of  penal  servitude ;  and  that  if  the  new  Act 
preserved  the  penalty,  it  must  of  necessity  preserve  the  offence 
offislony. 

The  prisoner  was  found  guilty  by  the  jury,  but  entertaining 
great  doubts  whether  the  prisoner  was  liable  to  be  convicted  of 
felony,  I  respited  judgment  and  discharged  the  prisoner  on  recog- 
nizance,  with  sureties,  and  reserved  for  the  consideration  of  the 
Justices  of  either  Bench  and  Barons  of  the  Exchequer,  the 
question ; — 

Whether,  under  the  circumstances,  the  prisoner  was  liable  to  be 
convicted  of  felony.  Russell  Gubney. 

Metcalfe  for  the  prisoner. — This  conviction  cannot  be  sustained. 

The  indictment  was  found  on  the  25th  Nov.,  and  on  the  11th  Dec. 

the  prisoner  was  convicted  for  his  non-surrender  to  the  Court  of 

Baumptcy.    The  statute  under  which  he  was  indicted,  the  12  & 

13  YvA.  0.  106^  8.  251,  was  repealed,  and  also  certain  preceding 
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Bw*-       Acts^  from  and  after  the  11th  Oct.    The  words  used,  however,  in 
Smith.      ^^®  exceptional  clause  were  not  sufficiently  large  to  preserve  the 
—  '      charge  of  felony  for  which  the  prisoner  was  tried.    The  word 
isea.       <<  penal^  "  must  be  construed  as  a  pecuniary  infliction,  and  has  no 
j^^g     application  to  the  crime  of  felony.     Mr.  Seqt.  Parry,  at  the  Cen- 
ttaitua—     tral  Criminal  Court,  contendtsd  that  the  offence  came  within  the 
Offences  bejore  exception  Comprised  in  the  230th  section  of  the  Bankruptcy  Act, 
'^  inasmuch  as  the  warrant  for  the  prisoner's  apprehension   was 

issued  at  least  a  week  before  that  Act  came  into  operation.     But 
if  that  statute  preserved  any  penalty  it  must  be  that  for  felony, 
which  clearly  could  not  have  been  contemplated  by  the  law.     The 
prisoner  was  found  guilty,  but  judgment  was  arrested  on  the  point 
whether,  under  the  circumstances  stated,  the  prisoner  had  been 
convicted  of  an  offence  which  had  been  kept  alive  by  the  statute 
which  repealed  all  the  old  Acts,  with  certain  exceptions  specified 
in  sect  230.    With  regard  to  Acts  repealed,  they  are  to  be  taken    ■ 
as  having  no  existence.     The  offence  for  which  the  prisoner  could  / 
be  tried,  if  any,  was  a  mere  statutable  one.     There  was  no  offence  \ 
committed    unless    the    repealing    statute    had    preserved    that    * 
offence.    The  words  of  sect.  230  of  23  &  24  Vict.  c.  134,  are— 
''all  other  Acts,  or  parts  of  Acts,  which  are  inconsistent  with  this    \ 
Act,  are  repealed;     ai^d  then  it  is  provided  that   ^^such  repeal   J 
shall  not  affect  any  proceeding  pending,  or  any  right  that  has    ^ 
arisen,  or  may  arise,  or  any  penalty  incurred,  or  that  may  be    ^ 
incurred,  in  respect  of  any  transaction,  act,  matter,  or  thing  done    ^ 
or  existing  prior  to  or  at  the  commencement  of  this  Act,  under  or   ;; 
by  virtue  of  an  v  of  the  Acts,  or  parts  of  Acts,  repealed."    Those  ^ 
words  do  not  keep  alive  an  offence  committed  before  the  passing  '^- 
of  the  Act,  for  the  purpose  of  indicting  a  man  for  it.     That  for 
which  the  bankrupt  was  indicted,  namely,  non-surrender  to  the 
Court  of  Bankruptcy,  was  a  statutable  offence.      No  argument 
could  be  drawn  from  the  common  law,  and  the  statute  bein^  swqpt 
away  the  offence  fell  with  it.     Mr.  Serjt.  Parry  contended  below, 
that  inasmuch  as  the  warrant  for  the  apprehension  of  the  prisoner 
was  granted  before  the  passing  of  the  Act,  as  well  as  the  conunia* 
sioner's  order  to  prosecute,  that  the  offence  was  kept  alive,  and  zj 
made  a  ^'  proceeding  pending.''    The  latter  words  no  doubt  would-  - 
keep  alive  the  warrant  of  the  commissioner  for  the  purpose  of  pro- 
tecting the  officer  in  its  execution,  but  not  for  any  proceeding  m  a 
criminal  court.    It  was  not  a  **  proceeding  pending"  connected 
with  the  indictment ;  it  was  a  warrant  for  an  apprehension  prior    ^ 
to  the  commencement  of  a  prosecution,  but  it  was  not  a  ^*  pro- 
ceeding pending"  within  the  meaning  of  the  section.     Although 
the  warrant  of  commitment  might  have  saved  a  prosecution  under 
the  Game  and  other  Acts,  to  get  over  the  period  of  limitation  for 
the  commencement  of  a  prosecution,  yet  there  is  no  case  to  show, 
in  the  words  of  the  section,  that  a  warrant  for  a  conunitment  is  a 
'*  proceeding  pending."    The  real  question  raised  in  the  court 
below  was  whether  the  words  ^'  penalty  incurred,  or  diat  minr  be 
incurred,  in  respect  of  any  transaction,  act,  matter,  or  thing  (ion^ 
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or  existing  prior  to  or  at  the  commencement  of  this  Act**  saved  the       ^i^^- 
oflEence.    It  would  be  contended  that  the  word  **  penalty  "  was  to      smith. 

be  used  in  a  larger  sense.     No  doubt  the  word  *^  poena^  from  which ' 

**  penalty"  was  derived,  showed  that,  as  generally  used,  it  had        1^62. 
that  signification ;  but  its  legal  meaning  is  limited  to  the  extract-     Ruling 
ing  from  a  man  a  pecuniary  nne  for  something  he  has  done,  and     statuu— 
not  imprisoning,  transporting^  or  hanging  him  for  any  offence.  Offence*  before 

Wilde,  B.— What  is  "the  extreme  penalty  of  the  law  ?"  ''^''^ 

Metcalfe. — No  doubt  that  is  death. 

Blackbubn,  J. — In  the  marginal  note  of  a  previous  section 
the  word  is  "  punishment,*'  and  not  "penalty."  The  latter  word 
is  in  the  body. 

Metcalfe. — In  the  previous  Bankruptcy  Acts  the  very  same  word 
**  penalty  "  has  been  held  by  the  judges  to  have  only  a  pecuniary 
signification,  and  that  it  did  not  apply  to  a  criminal  offence.     The 
learned  counsel  then  referred  to  Reg.  v.  Swaji)  4  Cox  Crim.  Cas. 
108%  where  Coleridge,  J.,  and  Rolfe,  B.,  had  expressed  an  opinion 
to  that  effect;  and  to  Beg  v.  NaiTTi  (4  Cox  Crim.  Cas.  115), 
where  Patteson  and  Talfourd,  JJ.,  had  held  that  an  indictment 
eonld  not  be  maintained  where  similar  words  were  used,  in  the 
12  &  13  Vict.  c.  106,  ss.  1,  4,  with  a  slight  difference  in  wording, 
iodnding  all  matters  necessary  for  keeping  alive  any  proceedings 
m  bankruptcy.     In  the  judgment  of  the  four  judges  mentioned,  it 
ns  held  that  the  word  "penalty"  did  not  apply  to  offences ;  the 
words  **  recovery  and  application  "  would  not  have  been  used  if  it 
lad  been  intended  to  be  so  applied.     The  last  statute  said,  "  any 
penalty  incurred,  or  that  may  be  incurred,  in  respect  of  any  trans- 
action, act,  matter,  or  thing  done."    Did  that  mean  any  offence  for 
which  a  man  might  be  imprisoned  or  sent  to  penal  servitude? 
Why  did  the  clause  use  the  words  "  may  be  incurred  ?"     Clearly 
m  contemplation  of  such  an  act  as  that  of  taking  larger  fees  by  the 
commissioner  than  he  was  authorised  to  receive,  which  would 
Tender  him  liable  to  punishment  by  a  fine  ;  but  it  did  not  apply  to 
an  offence  punishable  by  imprisonment  or  penal  servitude.     The 
oommissioner's  warrant  was  for  the  purpose  of  arresting  the  bank- 
nipt  and  taking  him  before  a  magistrate ;  then  the  magistrate's 
irarrant  was  for  the  purpose  of  committing  him  to  prison  for  the 
offence.  If  it  was  "  penalty  incurred,"  it  must  be  under  the  old  Act; 
bot  if  it  was  a  **  penalty  to  be  incurred,"  it  came  under  the  new  Act. 
The  words  in  the  former  statute,  "  any  right  that  has  arisen  or  may 
arise,"  were  just  of  the  same  effect.     There  was  nothing  that  could 
be  incurred  subsequent  to  the  passing  of  the  new  Act.     The  new 
Criminal  Consolidation  Acts,  which  passed  the  same  day  as  the 
new  Bankruptcy  Act,   were    drawn   by  gentlemen    conversant 
mth  criminal  law :  but  the   other  was  not     The  24  &  25  Vict. 
c  95, 8.  3,  the  repealing  clause,  kept  alive  by  most  express  words 
offences  and  penalties  (committed  before  the  commencement  of  the 
Act)  which  were  to  be  dealt  with  and  recovered  in  the  same  man- 
ner as  if  the  said  Acts  and  p^rts  of  Acts  had  not  been  repealed. 
He  words  ** penalty"  and  "offence"  were  both  used;  and  it 

VOL.  IX  I 
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Reg.        ^as  provided  that  they  were  to  be  dealt  with  and  inquired  into, 
SioTH.       determined  and  punished,  in  the  same  way  as  though  the  Act  had 

'       not  passed.     It  Jkept  alive  every  portion-  of  the  former  penalties 

1862.       and  offences  eo  nomine.    It  was  strange,  if  there  really  was  an 

Repe^ing     ii^tention  in  the  new  Bankruptcy  Act  to  keep  alive  the  offence, 

statide^     that  the  same  words,  or  some  equivalent  to  them,  were  not  used. 

Offences  before  There  the  word  *^  penalty  "  was  used  in  contradistinction  to  the 

'^^^       word  "  offence."    In  the  court  below  attention  was  drawn  to  the 

fact  that  both  the  Acts  provided  that  persons  guilty  of  pequry 

before  the  Bankruptcy  Court  should  be  subject  to  the  "  pains  and 

penalties  "  of  penury.     The  offence  was  punished  by  the  common 

taw  with  fine,  and  by  the  statute  with  imprisonment. 

Eble,  C.J. — I  well  remember  when  every  prisoner  convicted  of 
peijury  was  sentenced  to  be  fined  Is.  and  then  to  be  transported 
also  for  seven  years.  For  the  common  law  offence  the  prisoner 
was  fined  1^.,  and  for  the  statutable  offence  he  was  punished  with 
transportation  in  addition. 

Metcalfe. — In  Sir  Robert  Peel's  Act,  the  same  provisions  were 
inserted  as  are  introduced  into  the  Criminal  Consolidation  Acts  in  ex- 
press termSy  because  the  Legislature  thought  them  necessary  to  keep 
alive  the  offence.    Rolfe,  B.,  said  that  upon  the  principle  now  con- 
tended for  by  the  other  side,  a  man  might  be  hanged  for  an  offence 
whilst  there  was  a  statute  in  force  declaring  that  he  should  not  be 
tried  for  it.     It  was  not  right  to  speculate  upon  what  was  intended 
to  be  done  by  the  Legislature.     They  had  no  right  to  take  judi- 
cial notice  of  a  marginal  note  in  a  book,  although  the  handwriting 
was  recognised  by  the  court.     Their  Lordships  must  be  guided  by 
the  words  of  the  Legislature  and  nothing  else.     Its  intention  even 
may  have  been  frustrated  by  what  took  place  in  Parliament.     The 
judgment  of  Lord  Tenterden  in  Surtees  v.  Ellison  {9  B.  &  C.  750), 
was  not  unimportant.     There  it  was  held  that  when  an  Act  re- 
pealed the  previous  statutes,  they  were  to  look  at  the  existixig 
statute  as  though  it  had  been  the  first  Act  ever  passed  on  the  sul)- 
ject  of  bankruptcy.     The  indictment  in  Reg.  v.  Stoan  was  founded 
upon  a  section  of  tl.c  5  &  6  Vict.  c.  122,  which  made  the  non- 
surrender  to  bankruptcy  an  offence  punishable  with  transportati^^^^ 
for  life,  or  for  not  less  than  seven  years;  but  that  upon  which  "tk^ 
present  indictment  was  founded  reduced  the  same  offence  to  a  ncm**" 
demeanor  punishable  with  a  maximum  imprisonment  of  three  yen-^' 
The  case  orawn  up  for  the  consideration  of  the  Court  stated  ib^} 
the  prisoner  had  been  found  guilty  of  "  felony,"  and  the  questior*  ^ 
whether  he  has  been  rightly  so  convicted  of  that  offence.     Under 
what  law  has  he  been  convicted  of  felony  ?     Supposing  the  woi^^* 
"proceeding  pending"  kejit  alive  an  offence;  what  was  it?     if^^ 
felony,  but  misdemeanor.     There  were  other  authorities  bearing 
upon  the  same  point,  and  amongst  them  that  of  lieq.  v.  Mackem^^ 
(Russ.  &  Ry.  429),  and  Beg.  v.  Austin  (1  Car.  &  Kir.  621);  tl^^ 
latter  was  upon  a  charge  of  night-poaching,  and  the  question  w^®» 
whether  the  offence  had  been  committed  within  twelve  montt*^ 
from  the  date  of  the  prosecution.'    The  Lord  Chief  Baron  the^ 


CBIMINAL  LAW  CASES.  115 

said  that  the  warrant  must  be  held  to  show  the  commencement  of       K«o- 
the  prosecution.     In  the  present  case,  however,  the  warrant  of*      gMmi. 

apprehension  may  have  been  for  fifty  other  purposes  besides  that       

of  prosecuting.     The  prisoner  was  not  apprehended  and  taken       ^^62. 
before  a  magistrate  prior  to  the  new  Act  passing.    It  could  not     ji^Ji^i^ 
be  said  to  be  the  same  ^^  proceeding  pending"  which  was  after-     statute^ 
wards  brought  before  the  Central  Criminal  Court.  Off&ncaUfon 

Wilde,  ^. — The  statute  alludes  to  taking  criminal  proceedings       ^^    ' 
agunst  a  man. 

Metcalfe. — But  the  "  proceedings  "  must  be  the  same  as  those 
^'  pending,"  whereas  the  indictment  under  which  the  prisoner  was 
tried  was  quite  new  matter,  having  nothing  to  do  with  the  previous 
"  proceedings  pending." 

JParri/y  Sent.,  rose  to  reply,  but 

£bl£,  C.J.,  intimated  that  they  need  not  trouble  the  learned 
gentleman,  to  whom,  however,  the  Court  always  listened  with  the 
best  attention.  His  Lordship  was  of  opinion  that  the  conviction 
of  the  prisoner  was  legally  right.  By  the  12  &  13  Vict.  c.  106, 
8.  251,  ne  had  been  guilty  of  felony  in  not  surrendering  to  his 
bankruptcy.  Under  the  powers  conferred  by  that  statute  the 
Commissioner  had  issued  a  warrant  for  the  prisoner's  prosecution 
for  that  crime,  in  respect  of  which  an  information  had  also  been 
laid  before  a  magistrate,  in  pursuance  of  which,  and  prior  to 
the  present  Act  coming  into  operation,  the  magistrate  issued  his 
warrant  for  the  prisoner's  apprehension.  Before  the  indictment 
was  framed  the  12  &  13  Vict,  was  repealed  by  the  24  &  25  Vict. 
After  the  latter  statute  was  passed,  the  indictment  was  preferred 
under  which  the  prisoner  was  convicted.  Sect.  230  of  that 
statute  was  what  the  Court  had  to  construe  upon  the  present 
occasion.  By  it  the  12  &  13  Vict,  was  repealed,  as  far  as  con- 
cerned certain  offences.  Mr.  Metcalfe's  argument  was  perfectly 
juBt,  and  his  Lordship  went  with  it  to  the  fullest  extent,  except 
as  to  his  view  of  what  was  the  eflect  of  the  saving  clause.  The 
statute  was  repealed,  and  with  it  the  offence  would  have  gone,  and,  of 
course,  all  proceedings  in  respect  of  it  with  it,  had  not  the  saving 
clause  prevented  the  effect  of  that  repeal.  The  excepting  part  of  the 
section  was  in  these  words:  '^  Such  repeal  shall  not  affect  any  proceed- 
ing pending,  or  any  penalty  incurred  in  respect  of  any  act,  matter,  or 
thing  done  or  existing  prior  to  or  at  the  commencement  of  this  Act." 
Now,  was  there  a  "  proceeding  pending,"  and  was  there  a  *^  thing 
done"  before  the  commencement  of  this  Act?  I  answer  both 
questions  in  the  affirmative.  First,  was  there  a  ^^  proceeding  pend- 
ing "  iy  respect  of  a  ''  thing  done  "  before  the  commencement  of 
this  Act?  The  "thing  done"  by  the  bankrupt  was  feloniously 
abstaining  from  surrendering  to  liis  bankruptcy;  that  was  the 
"thing  done."  Secondly,  was  there  a  *^ proceeding  pending"  in 
respect  of  it  at  the  time?  These  were  the  matters  I  mentioned — 
the  issue  of  the  warrant  of  the  Commissioner,  the  information  laid 
before  the  magistrate,  and  the  warrant  of  the  magistrate  for  the 
prisonei^B  apprehension.    To  my  mind  these  are  all  steps  taken 
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^*^'        towards  one  thing,  which  comes  to  its  completion  by  indictment, 
SxRR.      conyiction  and  punishment  of  the  prisoner.     The  crime  has  been 

committed,  proceedings  are  taken  for  the  purpose  of  bringing  the 

^^^       criminal  to  justice,  and  snch  acts  as  I  have  mentioned  are  all  of 
ilgptaimg     them  steps  which  were  brought  to  a  consummation  by  indictment 
ttarnte^     and  conviction.     It  seems  to  me,  then/  to  be  within  the  meaning 
^^'^'^J^^^A*'*  of  this  statute.     The  warrant  of  the  commissioner,  the  information 
'^^^^"^       before  the  magistrate,  and  the  warrant  of  the  magistrate,  were 
all  parts  of  a   **  proceeding  pending,"  and  the  last  part  of  that 
line  of  a  *^roceeding    pending"   was   the   indictment   founded 
thereon.     That   section  of  the   statute,  therefore,   I  think  does 
apply  to  the  case.     I  should  also  take  it  in  conjunction — because 
it  IS  all  in  the  same  sentence — wit!i  the  words  "penalty  incurred, 
or  that   may   be  incurred,    in    respect  of  any  transaction,   act, 
matter,  or  thing  done,  or  existing  prior  to  or  at  the  commence- 
ment of  this  act,"  as  being  excepted  by  that  repeal.     I  think  it 
extends  to  all  the  penal  consequences  by  law  due  to  an  offence, 
and  not  to  a  pecuniary  penalty  only.     How  stands  the  matter 
with  respect  to  a  "  proceeding  pending  T*    In  ray  opinion    the 
words    of   a   statute    are   to    be   construed    in  a   great    degree 
by  reference  to  the  statute  itself.     It  is  useful,  in  giving  a  mean- 
ing to  the  words,  to  consider  what  was  the  state  of  the  law  at 
the  time  when  the  new  statute  passed,  what  is  apparent  from  the 
statute  itself,  what  has  been  the  purpose  of  the  law  that  comes 
in  question,  and  then,  bearing  those  points  in  mind,  to  construe 
the  words  about  which  the  doubt  arises.     The  state  of  the  law 
was  this,   the   12  &  13  Vict,  created  several  offences;  and  the 
effect  of  the  new  statute  was  to  abolish  them,  and  substitute  a 
new  set  of  proceedings,  to  take  effect  after  the  time  that  the  Act 
should  come  into  operation.     What  would  be  the  purpose,  if  the 
repeal  instead  of  being  absolute   was  qualified?    I  take   it,  i*\ 
would   be   qualified,   certainly    in  respect  of   all    rights   whic^ 
might  arise.     Why    is   it    not  then  to    be    intended  to  app'ki^ 
to    all    liabilities    that   may    have    been    incurred     before    t^ks 
repeal  should  come  into  operation  ?     According  to  the  contest 
Mr.  Metcalfe,  all  inchoate  proceedings — any  proceeding  in  resp(=^=: 
of  a  felony,  or  by  way  of  indictment — were  rendered  null,  Bwr-  - 
impunity  was  given  for  all  offences  which  previously  were  punis^^ 
able.     I  cannot  find  any  rational  ground  upon  which  I  can  con::^ 
to  the  conclusion    that   the  Legislature   intended  to  give  su^  -^ 
impunity,  or  to  stop  proceedings  that  were  begun  for  the  prosec  ^^ 
tion  of  an  offence,  oefore   the  guilt  of  the   party  was  mquir^** 
into,  and  before,  if  found  guilty,  retribution  was  suffered  for  th-  ^^ 
offence.     The  repeal  is  not  to  affect  any  "  proceeding  pending^g 
In  an  ordinary  action  for  malicious  prosecution,  the  mformatici:^ 
before  a  magistrate,  the  warrant  to  apprehend  the  party,  and  th:^ 
indictment,  are  all  steps  in  the  proceedings  for  the  prosecutioi^  ^ 
It  is  the  constant  experience  of  those  conversant  with  such  prc^ 
ceedings    that    the    action  may    lie  in    respect   of   a    warranr^J 
it  may  lie    in    respect  of  an  information,  and    it   may  lie    i'  ^ 
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respect  of  an  indictment  founded  thereon;    that  it  may  lie  in       Bso. 
respect  of  either  of  them,  and  that  all  the  others  may  have  been      sma. 

taken  with  reasonable  and  probable  cause,  and  the  last  step  with- 

out  it.     It  is  constantly  in  the  course  of  experience  that  they  are       ]^^- 
all  taken  as  a  series  of  proceedings  constituting  the  prosecution  of     s^taUng 
the  criminal  upon  the  charge — all  necessary  steps  to  be  taken  in      tuoute— 
prosecution  before  the  indictment.     So  much  as  to  the  branch  of  OffencetUf^re 
the  ai^ument  that  the  indictment  is  not  a  ^*  proceeding  pending  **       r^?«^ 
at   the   time  of  the   repeal.     Then  as    to   the   other  branch  of 
the  argument,  respecting  the  penalty  incurred  and  about  to  be 
inflicted  upon  the  prisoner  in  respect  of  a  felony  committed  before 
the  repeal,  whether  that  is  a  '^  penalty  incurred  "  in  respect  of  a 
"  thin^  done  "  prior  to  the  repeal  coming  into  operation.     To  my 
mind  tnose  words  are  capable  of  meaning  not  merely  a  pecuniary, 
but  any  penalty  or  punishment.     ^'  The  last  penalty  of  the  law  " 
has  been  adverted  to  as  a  phrase  indicating  the  highest  punish- 
ment that  can  be  inflicted — words  certainly   capable  of  beinff 
applied  to  any  penalty  consequent  on  any  offence.     *^  Penalty 
applies  to  the  punishment  of  deaths  to  penal  servitude,  to  im- 
prisonment,  fine,  or  any   infliction  which   may  accrue  upon   an 
offence.     It  seems  to  me  that  the  intention  of  the  Legislature, 
notwithstanding  the  repealing  part  of  the  Act,  was  to  leave  the 
responsibility  of  the  bankrupt  as  it  was  before  the  Act  came  into 
operation.     We   have    been    pressed    very    much  with    the  fact 
adverted   to  that  the  same  or  similar  words  are  to  be  found  in 
other  statutes.    I  say  again  that  every  statute  is  to  be  construed 
very  much  by  reference  to  the  state  .of  the  law  at  the  time  when 
it  came  into  operation,  and  the  purpose  of  the  law  must  be  con- 
strued in  a  veiy  great  degree  by  the  words  contained  in  the 
statute  itself.     In  respect  to  the  cases  founded  on  the  12  &  13 
Yict,   the  same  clause  there  speaks  of  the  ^^  recovery  and  ap- 
plication" of  the  penalty.     The    recovery  and    application   of 
anjjr  penalty  was,   it  is   said,  in  the    nature    of  words    si^i- 
^nng  rather  a  pecuniary  penalty   recovered  and  applied  than 
an  infliction  of  punishment.     I  say   again   that  the   words  are 
to  be  construed  by  reference  to  the  statute  itself,  and  that  no 
*  proceeding  pending"  in  respect  of  any  "thing  done  "and  no 
*^  penalty  incurred  in  respect  of  any  thing  done  "  is  to  be  affected 
by  the  repealing  section.     In  sect.  221  some  of  the  offences  of 
which  the  bankrupt  may  be  guilty  under  the  statute  are  pro- 
vided for,  and  the  words  of  that  section  are,  ^^  From  and  w:er 
the  commencement  of  this  Act,  an^  bankrupt  who  shall  do  any 
of  the  acts  or  things  following,  with  intent  to  defraud  or  defeat 
the  rights  of  his  creditors  shall  be  guilty  of  a  misdemeanor,  and 
shall  i)e  liable,  at  the  discretion  of  the  court  before  which  he 
shall  be  convicted,  to  punishment  by  imprisonment  for  not  more 
than  three  years,  or  to  any  greater  punishment  attached  to  the 
offence  by  any  existing  statute" — felony,  misdemeanor,  or  penalty, 
as  the  case  may  be.     The  Legislature,  at  the  time  when  they  were 
drawing  this  act,  said,  virtually,  '^  For  the  future  the  bankrupt 
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Bbo.        shall  be  liable  in  respect  of  any  acts  or  things  following ;"   and 
Smtth.       "^'^^^  respect  to  the  old  law,  "  the  repeal  shall  not  affect  any  pro- 

ceedings  pending,  or  any  penalty  incurred  in  respect  of  any  act 

i8r>2.  Qi'  thing  done  before  the  repeal  of  the  old  Act."  For  the  future 
~~~.  they  are  to  be  proceeded  against  under  this  section.  But  for  acts 
^Tte^  before  the  repeal  came  into  operation,  and  the  penalties  incurred 
Offences  be/ore  in  rcspcct  of  them,  they  shall  be  inflicted  according  to  the  pro- 
reiieai.  visious  of  the  former  statute."  I  observe  that  in  the  cases  which 
have  been  before  decided  upon  other  statutes,  such  as  the  game 
laws,  and  treason  by  coining,  the  issuing  of  the  writ  for  the 
apprehension  of  the  parties  has  been  considered  as  a  continuation 
of  the  proceedings,  the  warrant  beginning  and  the  indictment 
terminating  the  "  proceedings  pending ;"  so  that  it  seems  to  me 
that  I  should  not  lay  much  stress  on  those  decisions  founded  on 
•  other  statutes,  because  I  think  that  the  ground  of  construction  of 
each  statute  ought  to  be  state  of  the  law  at  the  time  it  was  brou^^ht 
into  the  Legislature  and  the  purpose  of  the  Legislature  in  bringing 
in  the  statute,  and  then  the  construction  to  be  put  on  the  words, 
if  very  usual  words,  or  if  capable  of  a  variety  of  meanings,  that 
the  one  ought  to  be  chosen  which  most  consists  with  the  purpose 
of  the  Legislature,  and  with  the  whole  statute,  taking  it  in  con- 
nection with  the  state  of  the  law  at  the  time ;  and  taking  this 
statute  in  connection  with  the  state  of  the  law  at  the  time  it  was 
passed,  and  the  purpose  of  the  Legislature,  I  am  clearly  of 
opinion  that  there  can  be  no  rational  reason  assigned  why  all  the 
criminals  under  the  last  statute  should  have  an  immunity,  and 
that  absolutely  all  proceedings  should  be  rendered  null,  and  that  a 
man  committing  an  offence  under  this  Act  shall  not  be  reached  by  a 
penal  indictment.  No  rational  purjiose  can  be  suggested  for  giving 
to  the  words  the  meaning  which  Mr.  Metcalfe  has  dwelt  upon,  as 
taken  by  themselves  w^ithout  any  reference  to  the  rational  purpose 
of  the  Legislature.  Without  that  rational  purpose  they  are  incapa- 
ble of  the  meaning  which  he  has  given  to  them  ;  but,  in  my  humole 
judgment,  having  reference  to  the  rational  purpose  of  the  Legisla- 
ture, and  the  state  of  the  law  at  the  time  of  the  enactment,  they 
are  capable  of  the  meaning  I  have  given  to  them,  and  for  that 
reason  I  am  of  opinion  that  the  conviction  must  be  sustained. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  230th 
section  enacts,  "  that  the  Acts  and  parts  of  Acts  set  forth  in 
schedule  G.  to  the  extent  to  which  they  are  therein  expressed  to 
be  repealed,  and  all  other  Acts  or  parts  of  Acts  which  are  incon- 
sistent with  Acts  that  are  repealed,  but  such  repeal  shall  not  affect 
any  proceeding  pending,  or  any  right  that  has  arisen  or  may 
arise,  or  any  penalty  incurred  or  that  may  be  incurred  in  respect 
of  any  transaction,  act,  matter,  or  thing  done  or  existing  prior 
to  or  at  the  commencement  of  that  Act  under  or  by  virtue  of  any 
of  the  Acts  or  parts  of  Acts  repealed.  Under  that  section  the 
part  of  the  13  &  14  Vict.  c.  106,  which  created  the  felony  of  which 
the  prisoner  was  found  guilty,  is  repealed.  I  perfectly  i^ree 
with  the  decision  in  Beff.  v.  JNaim,  that  if  that  provision  had  been 
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simply  repealed^  the  felony  would  no  longer  be  in  existence ;  but       ^*^' 
the  section  reserves  power  to  proceed  in  respect  of  existing  crimes,       smith 

which  would  be  otherwise  done  away  with.     The  first  question  is,        ' 

was  this  a  proceeding  pending  ?     Now,  I  think  it  was  the  inten-        1862. 
tion  of  the  Legislature,  by  this  saving  clause,  to  prevent  criminals     /&Z^,-,^ 
going  free.     The  word  "  penalties  "  used  by  the  draftsman  is  large      statute- 
enough  to  extend  to  all  kinds  of  jjunishments,  whether  pecuniary  Offences  be/ore 
or  affecting  life  or  limb,  or  any  other.     In  Reff.   v.  Nairn  the       ^"n*^' 
decision  turned  on  the  effect  of  the  words  in  the  saving  clause  of 
the  repeal  section  of  12  and  13  Vict.  c.  106,  and  that  clause  was 
held  only  to  apply  to  summary  proceedings  under  which  a  penalty 
could  be  awarded.     The  context  there  showed  that  the  Legis- 
lature was  speaking  of  penalties  of  the  same  kind,  and  not  of 
penalties  in  the  nature  of  imprisonment  or  penal  servitude.     In 
the  present  act  there  is  nothing  in  the  context  or  act  to  show  that 
the  test  was  intended  to  be,  whether  the  penalty  was  of  a  pecu- 
niary nature  or  not,  but  the  words  of  the  section  will  apply  to 
every  kind  of  penalty.     For'the  reasons  given  by  the  Lord  Chief 
Justice,  it  seems  to  me  that  the  Legislature  by  this  enactment 
never  supposed  that  criminals  who  had  committed  offences  were 
to  be  set  iree,  but  that  in  future  a  different  code  was  to  prevail. 

Keating,  J. — I  am  of  the  same  opinion.  The  question  is  not 
whether  more  apt  words  might  not  have  been  used  for  keeping 
alive  the  provisions  in  the  old  Act  relating  to  offences,  but  whether 
the  words  used  in  the  new  Act  are  sufficient  for  that  purpose ;  and, 
for  the  reasons  already  given,  I  am  of  opinion  that  they  are  sufficient. 

Wilde,  B. — I  am  of  the  same  opinion.  I  have  been  very 
clearly  of  opinion  all  through  the  discussion  that  the  prisoner  was 
rightly  convicted,  and  that  under  the  words  **  proceeding  pending" 
the  Legislature  might  fairly  be  deemed  to  include  such  a  case  as 
the  present.  I  should  expect  to  find  very  strong  words  if  it  had 
been  intended  to  let  free  all  persons  who  had  previously  offended 
against  the  provisions  of  the  former  act.  In  Wtllace's  case  (1  East, 
P.  C.  186),  where  the  question  was,  whether  the  prosecution  had 
been  commenced  within  time,  the  Judges  unanimously  held,  that 
the  information  and  proceeding  before  the  magistrate- were  the 
commencement  of  the  prosecution  within  the  meaning  of  the 
statute;  and  so  in  Reff.  v.  Brooks  (1  Den.  C.  C.  217),  the 
information  and  warrant  were  held  the  commencement  of  a  prose- 
cution for  night-poaching,  under  9  Geo.  4,  c.  69.  These  cases  are 
authorities  for  saying  that  the  information  and  warrant  are  parts 
of  a  proceeding  pending  in  the  present  case.  The  second  point  is 
e(]^iially  plain.  The  term  *^  penalty  "  is  broad  enough  to  include 
criminal  punishment.  The  12  &  13  Vict,  c  106,  s.  254,  in  dealing 
with  the  offence  of  perjury,  uses  the  words  "shall  be  liable  to  the 
penalties  of  wilful  and  corrupt  perjury." 

Mellob,  J. — I  am  of  the  same  opinion.  The  section  relied  oUi 
when  taken  in  connection  with  the  other  sections  of  the  Act, 
clearly  was  not  intended  tp  affect  existing  liabilities. 

Conviction  affirmed. 


120  CRIMINAL  LAW  CASES. 


COURT  OF  QUEEN'S  BENCH. 

January  20,  1862. 

(Before  Cockburn,  C.J.,  Crompton,  Blackburn,  and 
Mellor,  JJ.) 

Reg  v.  Allen,  (a) 

Criminal  jyroseciUion — Entering  a  nolle  prosequi  on  the  part  of  the  Crown 

— Jurisdiction. 

fVhere,  in  an  indictment  for  perjury,  the  Attorney- General  enters  a  noUe 
prosequi  on  the  part  of  the  Crown,  he  does  so  on  his  own  respotisi' 
bUity,  and  this  Court  will  not  interfere, 

THIS  was  an  application  for  a  rule  calling  on  the  defendant 
William  Allen,  to  show  cause  why  the  prosecutor,  Francis 
James  Gregory,  should  not  be  at  liberty  to  proceed  to  the  trial  of 
two  indictments  for  perjury  which  had  been  found  against  the 
defendant  at  the  Central  Criminal  Court,  and  since  removed  into 
this  Court  by  certiorari. 

It  appeared  that  Gregory,  the  prosecutor,  had  formerly  been  an 
out-door  officer  of  the  Customs,  and  in  the  month  of  September 
1860  a  charge  was  brought  against  him  by  Allen,  the  defendant, 
for  stealing  spirits  in  conjunction  with  him  (Allen)  the  informer. 
The  case  was  fully  investigated  before  Mr.  Gray,  a  Commissioner 
of  Customs,  and  upon  that  occasion  Allen  stated  that  the  offence 
was  committed  on  the  11th  November,  1859.  On  Grregory 
being  called  on  for  his  defence,  he  requested  that  time  might  be 
allowed  him  to  produce  his  witnesses,  and  the  case  was  thereupon 
adjourned  for  tnat  purpose  until  the  13th  September.  A  book 
was  kept  at  the  Custom-house,  in  which  was  entered  the  manner 
in  which  the  out-door  officers  were  employed,  with  the  statement 
of  the  time  and  the  duties  in  which  they  were  occupied^  and 
Gregory  applied  for  permission  to  inspect  this  book,  to  trace  his 

(a)  Reported  by  JoBH  Thompson,  Esq.,  BirriBter*a(-Law. 
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occapation  on  the  day  and  at  the  time  alleged,  but  he  was  refused,        ^^■ 
though  he  now  stated  in  his  affidavit  that  he  had  been  informed      ^llew. 

that  Allen  had  in  the  interval  between  the  hearings  before  the       

Commissioner  applied  for  and  been  permitted  to  inspect  the  book.        1^62. 
When  the  inqmry  was  resumed  before  the  Commissioner  on  the  RigktqfCrown 
13th  September  Allen  repeated  his  previous  statement,  and  swore     to  enter  a 
that  what  he  had  then  deposed  was  correct,  except  as  to  the  date  noUejffosequL 
on  which  the  alleged  offence  was  committed,  which  he  said  ought 
to  have  been  the  18th  April,  1860,  instead  of  the  11th  November, 
1859. 

Witnesses  were  then  examined  on  both  sides,  and  in  the  end 
Gregory  and  Jten  others  were  dismissed  from  their  employment  by 
the  Commissioner  of  Customs. 

Gregory  and  the  ten  others  who  had  been  so  dismissed  then 
memoralized  the  Board  of  Customs,  and  prayed  that  they  mieht 
be  indicted,  and  so  have  the  charge  tried  before  a  jury,  but  that 
application  was  refused. 

On  the  18th  September  the  parties  went  before  the  Lord  Mayor  * 

at  Guildhall,  and  made  a  charge  of  perjury  against  Allen.  The 
Solicitor  of  the  Customs  appeared,  and  defended  Allen,  and  in 
consequence  of  some  discrepancy  in  the  evidence  of  a  boy  called 
as  one  of  the  witnesses  for  the  prosecution,  the  Lord  Mayor  said 
he  thought  it  very  improbable  that  a  jury  would  convict,  and 
refused  to  commit  the  accused.  Gregory  and  the  other  ten  men 
then  proceeded  to  prefer  an  indictment  against  Allen,  and  even- 
tually true  bills  were  found  on  two  indictments  at  the  Central 
Criminal  Court,  and  the  defendant  Allen  was  taken  into  custody 
and  brought  before  the  Lord  Mayor ;  he  was  again  represented 
bj  the  Solicitor  for  the  Customs,  and  ultimately  was  discharged  on 
m  own  recognizances. 

The  indictments  were  then  moved  into  this  Court  by  certiorari  ; 
bat  when  a  rule  was  applied  for  the  defendant  to  come  in  and 
plead,  it  was  discovered  ne  had  not  entered  into  any  recognizances, 
and  that  the  Attorney-General  had  entered  a  iwlU  proseqiiu 

J.  J.  Powell  in  support  of  the  application.  [Cockbubn,  C.  J. 
—Upon  what  ground  do  you  ask  us  to  interfere  with  the  un- 
doubted right  of  the  Attorney-General  to  enter  a  nolle  prosequi  ?] 
Upon  the  ground  that  the  Attorney-General  has  acted  on  an  ex 
parte  application.  The  Attorney-General  has  no  power  to  enter  a 
»)&  protect  without  calling  before  him  and  hearing  all  the  parties. 
f  [CoGKBUBK^  C.  J. — If  it  be  shown  to  the  Attorney-General  that 
he  has  been  misled,  no  doubt  he  will  set  the  matter  nght  Blagk- 
BUBN,  J. — It  will  be  difficult  to  show  that  this  Court  has  power 
to  interfere  with  the  prerogative  right  of  the  Crown  as  exercised 
by  the  Attorney-General.]  The  course  adopted  in  this  case  is 
contrary  to  the  ordinary  practice:  (Crown  Circuit  Companion, 
22 ;  2  Gude's  Crown  Practice,  550.)  |^Crompton,  J. — Do  you 
say  that  the  Crown  could  not  pardon  without  an  inquiry  ?  The 
authorities  you  refer  to  mean  to  say  that  the  prosecutor  cannot 
enter  a  noUe  prosequi  without  the  Attorney-General^  for  ifear  of 
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^'^^       collusion  and  the  compounding  of  felony.     Cockbubn,  C.  J.- 
Allek.       There  is  nothing  to  prevent  the  Attorney-General  entering  a  nol 

prosequi  toties  quoties.     The  Attorney-General  is  the  great  publi 

^862.        prosecutor  for  the  State,  who  ought  to  be  at  liberty  to  act  upo 

Right  of  Crown  "^^  ^^^  scusc  of  public  duty.     Do  you  find  any  case  in  which  tl 

to  enter  a     Court  interfered  after  the  Attorney-General  had  entered  a  nol 

noiieprotequi,  prosequi f^     There  is  no  direct   authority;  but   it  is  contende 

that    this  nolle  prosequi    has   been    entered   irregularly:  {E.  ' 

Evelyn^  Trin.  Vac.  1820.)     Then,  assuming  that  the  Attornej 

General  has  such  a  power,  still  a  nolle  prosequi  is  only  a  temporar 

proceeding,  and  this  Court  may  order  the  proceedings  to  continu 

without  a  fresh  indictment ;  although  it  is  a  stay,  the  indictmei 

is  not   quashed,   and   a  prosecution  may  be   continued   on   it 

{Goddard  v.  Smithy  6  Mod.  Rep.  262  ;  Strettcm  and  Tai/lor*s  casi 

Leonard's  Rep.  119  ;  B.  v.  Ridpath,  10  Mod.  Rep.  152.) 

CoCKBUKN,  C.  J. — I  am  of  opinion  that  in  this  case  there  shoul 

„  be  no  rule.     It  is  the  undoubted  right  and  power  of  the  Attorney 

General,  as  the  representative  of  the  Crown  in  matters  of  crimina 
law,  to  enter  a  nolle  prosequi^  and  thereby  at  once  to  stay  pro 
ceedings  in  a  criminal  suit  or  information ;  and  no  instance  ha 
been  cited,  nor  can  any  be  found,  in  which  the  Court,  after  a  noli 
prosequi  had  been  entered  by  the  Attorney-General,  has  taker 
upon  itself  to  direct  such  proceedings  to  be  prosecuted.  Even  ii 
this  Court  should  do  so,  there  is  nothing  to  prevent  the  Attorney- 
General  from  entering  a  nolle  prosequi  toties  quoties.  It  is  not  foi 
this  Court  to  create  a  precedent  of  this  sort  where  none  before 
existed — a  precedent  contrary  to  the  understanding  of  the  pro- 
fession, and  one  that  would  be  fraught  with  public  miscmeC 
Under  ordinary  circumstances,  no  doubt,  the  Attomey-GenerJ 
would  act  wisely  in  calling  the  prosecutors  before  him  before  he 
proceeded  to  enter  a  nolle  prosequi;  but  there  may  be  particular 
cases  in  which,  from  the  knowledge  of  the  facts,  or  the  par* 
ticular  nature  of  the  charge,  the  Attorney-General  might  tnink 
it  necessary  to  enter  a  nolle  prosequi  without  adopting  that  coorse. 
It  cannot  be  contended  for  one  moment  that  there  can  have  been 
any  abuse  exercised  by  one  whose  functions  are  of  so  highly  a 
responsible  character ;  but  if  there  had  been — and  I  only  put  il 
hypothetically — the  remedy  is  not  by  an  application  to  this  Court 
to  interfere  by  the  exercise  of  its  undoubted  power  and  prerogfr 
tive,  but  to  hold  him  responsible  before  the  High  Court  of  Par 
liament.  I  am  not  at  all  disposed  to  establish  a  precedent  in  sncl 
a  case,  and  I  think  therefore  there  should  be  no  rule. 

Crompton,  J. — I  am  of  the  same  opinion.  I  think  we  have  m 
power  to  do  what  is  now  asked  of  us,  and  I  think  we  ougfa 
not  to  interfere  with  the  undoubted  power  of  the  Crown  vesta 
in  the  Attorney-General.  There  is  nothing  in  the  present  case  t 
take  it  out  of  the  general  rule.  I  think  the  Attomey-Qcnera 
can  interfere  in  any  public  prosecution  whenever  he  pleases,  an 
all  the  cases  referred  to  are  clearly  distinguishable  from  sudi  a 
one  as  this. 
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BLACKBUHy,  J.— I  am  of  the  same  opinion.    This  particular       »■<>• 
branch  of  the  Prerogative  is  entrusted  to  the  Attorney-General,      aiIew. 
who,  on  his  own  responsibility,  determines  whether  the  prosecu-        — 
tion  shall  go  on  or  not.  '^• 

Mellok,  J.,  concurred.  RUfHt  of  Oown 

Application  refused.         t> etiter  a 

nolle  prosequL 


COURT  OF  CRIMINAL  APPEAL. 

January  25,  1862. 

(Before  Eble,  C.J.,  Wightman  and  Williams,  JJ., 
Wilde,  B.,  and  Mellor,  J.) 

Reg.   v.    SH£PH£BD.(a) 

lUemeanor — Parent  and  child — Neglect  to  provide  medical  assistance 
for  daughter. 

'^prisoner's  unmarried  daughter,  aged  eighteen,  having  for  some  time 
previouslg  gone  out  to  service^  and  occasionally  returned  to  live  vdUi 
ker  mother  and  siepf€Ufier,  at  such  limes  working  at  gtove^making  in 
order  to  earn  her  subsistence,  was  confined  with  child  at  her  stepfather's 
huse,  and  the  prisoner,  her  another,  purposely  neglected  to  procure  a 
midwife  or  other  proper  person  to  attend  her  daughter  when  she  was 
kitn  in  labour,  and  by  reason  thereof  she  died  in  childbirth : 
8li,  thai  there  was  no  legal  duty  on  the  prisoner  to  procure  proper 
tamstanee  mnder  the  circumstances,  and  therefore  that  she  was  not  guilty 
(f  mansiauffkier^ 

CASE  stated  for  the  opinion  of  this  Court  by  Williams,  J. 
The  prisoner  was  indicted  for  the  murder  of  her  daughter 
[  Vary  Ann  Ashton,  and  tried  before  me  at  the  gaol  delivery  for 
tbe  county  of  Devon,  in  December  last. 

The  case  for  the  prosecution  was,  that  the  prisoner  having  b 
great  ill-will  towards  the  deceased,  had  purposely  neglected  to 
procure  a  midwife,  or  other  proper  person,  to  attend  her  daughter 
when  she  was  taken  in  labour ;  and  that,  by  reason  thereof,  she 
died  in  childbirth.  She  was  about  eighteen  years  of  age  and  un- 
married. 

Hie  prisoner,  nearly  four  years  before  the  trial,  had  married  a 
second  husband,  who  was  not  the  father  of  the  deceased.     After 

(a)  Reported  by  JoHir  Tbomtbon  Eeq.,  Barriater-tt-Liir. 
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the  marriage,  the  deceased  lived  with  her  8tei)father  anc 
mother  for  some  time,  and  then  went  out  to  service,  occasic 
returning  to  live  with  them  when  she  was  out  of  place,  ai 
such  times  working  at  glove-making  in  order  to  earn  her 
sistence.  About  the  beginning  of  the  harvest  before  her  < 
(which  took  place  on  Oct.  26,  1861)  she  came  back  from  serv 
her  stepfather's  house,  and  continued  to  reside  with  her  mothe 
lier  stepfather  and  their  family  till  she  died,  except  that  she 
absent  staying  with  an  aunt  near  Bridgwater  for  about  six  w 
whence  she  returned  to  her  stepfather's  house  on  Tuesday  and 
tinned  there  till  the  following  Saturday,  when  she  died. 

At  the  close  of  the  case  for  the  prosecution  it  was  objected  b 
counsel  for  the  prisoner  that  she  was  under  no  legal  duty  or 
gation  to  procure,  or  try  to  procure,  the  attendance  of  a  mii 
for  her  daughter,  and  therefore  that  she  was  not  criminal] 
sponsible  for  neglecting  to  do  so. 

I  told  the  jury  to  consider  whether  it  was  established  b 
evidence  that  the  death  of  Mary  Ann  Ashton  was  attributaE 
the  i)risoner'8  neglect  to  use  ordinary  diligence  in  procurin 
assistance  of  a  midwife  or  other  proper  attendant,  and  if  it 
not  so  established,  to  acquit  the  prisoner.  But  if  it  was  so  c 
lished,  then  to  consider,  secondly,  whether,  by  so  neglecting 
intended  to  bring  about  the  death  of  her  daughter,  and  if  so,  J 
the  jury  to  convict  her  of  murder,  but  if  not  of  manslaughte 

The  jury  convicted  her  of  manslaughter,  but  I  respited 
judgment  in  order  to  obtain  the  opinion  of  this  Court  whethe 
objection  to  the  conviction  was  well  founded. 

Edw.  Vaughan  Willia] 

H.  T.  Cole  for  the  prisoner. — The  conviction  cannot  be  susta 
There  was  no  legal  obligation  on  the  prisoner  to  procu: 
attempt  to  procure  a  midwife  for  her  daughter.  [Williams, 
The  view  adopted  by  the  jury  must  be  taken  to  be  that,  i 
deceased  had  had  the  assistance  of  a  midwife  of  ordinary 
her  life  would  have  been  saved.]  The  sole  question  now  is 
there  a  legal  duty  on  the  part  of  the  prisoner  to  procure  oratt 
to  procure  for  the  deceased  such  assistance  ?  Before  the  Act 
plifying  the  forms  of  indictments,  the  act  by  which  the  pri 
destroyed  the  life  of  the  deceased  must  have  been  shown  o 
face  of  the  indictment ;  in  this  case  the  duty  must  have  been  s 
and  also  that  the  prisoner  had  the  means  of  complying  wil 
rWiLLLA3is,  J. — ^If  the  indictment  had  stated  the  facts,  it  \ 
nave  been  quite  sufficient,  and  so  now  the  question  is, 
the  fects  create  the  duty?"]  The  duty  must  arise,  if  a 
from  the  relation  of  the  parties,  or  by  virtue  of  a  con 
Here  there  was  no  duty  arising  from  contract,  and  it  is  subn 
that  there  was  no  legal  duty  on  the  prisoner  as  the  mother  o 
deceased,  who  was  an  emancipated  child,  or  her  husband  f 
stepfather.  The  obligation  imposed  by  the  stat  43  Eliz.  on 
tions  to  support  one  another,  extends  only  to  blood  relal 
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[Bex  V.  Mundenj  1   Stra.  190.)    And  it  has  been  expressly  held        ^■^* 
duit  a  stepfather  is  not  bound  to  support  his  wife's  children  by  the    shkphkkd 

fast  marriage:  ( C<m>pfr  v.  jMarhn^  4  East  76.)    Then  the  4  &  5        

WilL  4,  c  76,  s.  57,  fixes  the  age  of  sixteen  as  that  up  to  which  time        ^^^ 

t  stepfather  shall  be  bound  to  support  the  children  of  his  wife  by  a  MantUwghti 

farmer  marriage.     If  there  is  no  obligation  after  that  age  to  supply 

bod,  a  fortiori  there  is  no  obligation  to  find  medical  assistance.     In 

Bex  ▼.  Friend  and  Wife  (Eus.  and  Ry.  20),  the  neglect  to  supply 

an  apprentice  of  tender  years  with  sufiicient  food  was  held  to  be 

indictable  on  the  ground  that  there  was  a  breach  of  duty  created 

bj  contract.     In  Rex  v.  Squire  and  Wife  (1  Russ.  on  Crimes,  19), 

where  the  prisoner  was  charged  with  murder  of  an  apprentice,  who 

died  from  debility,  and  from  want  of  proper  food  and  nourishment, 

I  married  woman  was  held  not  to  be  responsible  for  not  providing 

n  apprentice  with  sufficient  food  and  nourishment,  though,  if  the 

ksDOJid  had  allowed  her  sufficient  food  for  the  apprentice,  and  she 

kid  wilfiiUy  withholden  it  from  him,  she  would  have  been.     That 

dedsion  has  been  since  acted  on  in  Rex  v.  Saunders  (7  C.  &  P.  277), 

1^  Reg.  V.  Edwards  (8  C.  &  P.  611).     There  is  no  allegation  in 

tkis  case  that  the  prisoner  prevented  her  daughter  from  obtaining 

medical  assistance.     [^Williams,  J. — The  verdict  must  be  taken 

vibding  that  the  pnsoner  might  have  got  a  midwife  if  she  pleased. 

Ihere  were  two  living  near  the  spot,  and  one  did  come  when  sent 

k]    Agun,  there  was  no  evidence  that  the  prisoner  had  the 

leans  of   providing  such  assistance.      In   Reg.   v.   Chandler  (1 

Dears.  C.  C.  453;  6  Cox   Crim.    Cas.  519),   an   indictment   for 

selecting  to  provide  an  infant  with  sufficient  food  alleged  that  the 

pnsoner,  who  was  the  mother  of  the  child,  had  the  means  of  doing 

n;  it  was  not  proved  that  she  actually  had  the  means  of  doing 

n^  but  only  that  she  might  have  obtained  relief  by  applying  to  the 

leEeving  officer,  and  it  was  held  that  this  was  not  sufficient  to 

npport  a  conviction.     And  in  Reg.  v.  Hogan  (2  Den.  C.  C.  277 ; 

5  Cox  Crim.  Cas.  255),  it  was  held  that  an  indictment  for  abandon- 

iag  a  child  without  having  provided  any  means  for  its  support 

i  mid  state  that  the  prisoner  had  the  means  of  supporting  the  child. 

Carter  (M.  Bere  with  him)  for  the  prosecution.— The  jury  have 

fcmid  criminal  neglect  on  the  part  of  the  prisoner,  and  it  is  submitted 

4tt  there  was  a  duty  on  the  part  of  the  prisoner  sufficient  in  law 

to  sustain  the  conviction.     There  is  a  natural  duty  recognised  by 

^  Inr  in  parents  to  support  their  children  (2  Steph.  Black.  296-7 ; 

«  Eliz.  c  2,  8.  7 ;  4  &  5  Will.  4,  c.  76,  s.  56) ;    and  there  is  no 

lioie  pointed  out  when  that  duty  is  to  cease.     If  parents  have 

Bot  the  means  of  providing  proper  food  and  nourishment  for  their 

iaiknt  children,  who  are  incapable  of  taking  care  of  themselves, 

it  is  their  duty  to  apply  for  parochial  assistance,  and  therefore 

when  a  married  woman,  who  having  a  child  under  such  circum- 

itances,  wilfully  neglected  for  several  days  going  to  the  union  for 

the  purpose  of  getting  support  for  it,  she  knowing  that  such  neglect 

was  likely  to  cause  the  child's  death,  she  was  held  to  be  guilty  of 

mamlmgliter:  {Reg  y.  Mabbett,  5  Cox  Crim.  Cas.  3^9.)    [Erlb, 
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C.  J. — The  proposition  I  am  reported  to  have  laid  down  in  thai 
case  contempIateB  death,  which  1  apprehend  was  a  tolerably  safie 
proposition.]  In  Reff.  v.  Middleship  (5  Cox  Crim.  Cas.  275),  upon 
an  indictment  against  the  prisoner  for  the  manslaughter  of  nei 
new-bom  child,  which  had  dropped  from  her  whilst  on  the  privj 
and  had  been  smothered  in  the  soil,  it  was  hinted  that  if  the  jiirj 
were  of  opinion  that  after  it  had  been  born  the  mother  had  th< 
power  of  procuring  such  assistance  as  might  have  saved  the  child'f 
life,  and  she  neglected  to  procure  it,  she  was  guilty  of  manslaughter. 
The  following  cases  were  also  quoted :  Reg.  v.  Marriott^  8  C.  &  P 
425 ;  Rex  v.  Cheeaeman^  7  C.  &  P.  455 ;  Bex  v,  Ferguson^  1  Lew 
C.  €•  181 ;  Rex  v.  Walters^  1  Rus.  on  Crimes,  488 ;  Rex  v.  Huggim. 
2  Stra-  882  ;  Rex  v.  Simpson,  1  Lew,  C.  C.  172. 

Eble,  C.  J. — We  are  to  consider  whether,  on  the  facts  in  thii 
case,  there  has  been  an  omission  of  duty  on  the  part  of  the 

frisoner,  making  the  prisoner  liable  to  the  felony  of  manslaughter, 
t  is  extremely  important  that  the  boundaries  of  crime  should  ba 
defined  as  far  as  they  reasonably  can  be,  and  it  is  obvious  thai 
there  is  very  much  indefiniteness  in  the  use  of  the  terms  neglect 
and  want  of  ordinary  care.  Taking  the  facts  to  be  that  the 
prisoner  did  not  ask  for  the  aid  of  a  midwife  at  a  time  when  her 
daughter  was  suffering  the  pains  of  childbirth,  and  in  the  course 
of  which  a  difficulty  occurred,  which  terminated  in  her  death,  was 
that  a  breach  of  duty  for  which  she  is  responsible,  in  a  Criminal 
Court,  for  not  asking  a  midwife  to  come  and  attend  her  daughter! 
If  she  had  used  ordinary  care,  she  might  have  known  where  m 
midwife  was  to  be  found,  and  who  would  have  come  ;  but  there  ia 
no  evidence  that  she  had  any  means  at  her  command  to  pay  f(K 
such  professional  aid.  It  cannot  be  a  ground  of  indictment  thi^ 
she  failed  to  ask  for  aid  which  might,  perhaps,  have  been  givea 
without  her  incurring  any  expense.  In  a  great  many  cases  chilA 
birth  occurs  without  the  necessity  of  any  professional  aid  m. 
all.  It  is  enough  to  say  that  this  case  does  not  fall  within  ao^ 
of  the    authorities  or  the    principle  of   them.     In  the   case  <^ 

Eersons  imprisoned,  and  who  are  under  the  care  of  those  wh^ 
ave  the  custody  of  them,  there  is  a  duty  cast  by  law  on  th  ^ 
part  of  those  who  have  such  custody  to  provide  them  witl 
all  necessaries,  and  so  in  respect  of  the  relation  of  parent  aac 
child,  and  some  other  cases.  So  also  where  the  relation  by 
contract  of  master  and  apprentice  exists,  the  same  duty  may  arise. 
But  in  this  case  the  relation  is  that  of  a  parent  and  daughter 
beyond  the  age  by  which  a  duty  is  cast  by  the  statute  to  maintain 
and  support  her,  the  daughter  being  entirely  emancipated.  In 
my  judgment  therefore  the  question  must  be  answered  in  th< 
negative,  as  I  cannot  find  any  authority  or  principle  according  U 
which  the  prisoner  has  been  guilty  of  a  breach  of  duty,  malnn; 
her  criminally  responsible. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  I  put  my  judgmen 
on  the  ground  that  the  circumstances  stated  do  not  show  any  1^8 
duty  to  do  that  for  the  omission  of  which  the  prisoner  waachai^^' 
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Bko. 


WiLUAMSy  J. — I  am  of  the  same  opinion.     No  doubt,  morally 

feaJdng,  the  prisoner  has  been  guilty  of  a  shocking  crime,  but  not  shbphbbd. 

f  a  legal  one.  — 

Wilde,  B.,  and  Mbllob,  J.,  concurred.  ^• 

Conviction  quaslied.  Man»lat^hter 
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COURT  OF  QUEEN'S  BENCH. 

February  22,  1862. 

(Before  Wightman   and  Crompton,  JJ.) 

Galliabd  (Appellant)  v.  Laxton  (Respondent),  (a) 

fotice  constable — Arresting  a  person — Possession  of  warrant — Assault 

— Rescue. 

A  varrant  was  issued  by  a  justice  of  tlie  county  oj  C,  directed  to 
iJkt  constable  of  the  township  of  N.,  and  generally  to  all  Her 
Majesties  officers  of  the  peace  in  and  for  the  said  county^  com- 
manding thenty  or  some  of  them,  forthwith  to  apprehend  W,  G.  and 
tmvey  him  before  two  justices  of  C,  to  answer  for  not  obeying  a 
hastardy  order  for  payment  of  money.  The  warrant  was  delivered  to 
the  superintendent  of  police,  and  had  subsequently  been  in  the  pos- 
festion  of  Z>.,  one  of  the  police  constables.  Afterwards  D,  and  S„ 
police  constables,  while  on  duty  in  uniform,  arrested  W,  G,  under  the 

^  tDarrant,  but  they  had  it  7Wt  in  their  possessiofi  at  the  time  of  the 
arrest,  it  being  at  the  station-house.  TV.  G.  was  rescued  by  several 
persons,  who  assaulted  the  constables,  whereupon  infonnations  for  the 
rescue  and  assault  were  laid  against  the  parties  by  the  comtables,  and 
at  the  hearing  before  justices,  the  complaint  as  to  the  rescue  was 
wOidrawn,  and  that  for  the  assault  proceeded  with,  and  the  parties 
^oere  convicted  : 

Mdd,  that  the  conviction  was  bad,  as  the  arrest  by  the  constables  was 
illegal,  they  not  having  the  warrant  in  their  possession  at  the  time. 

Bdd  also,  that  the  withdrawal  of  the  information  as  to  the  rescue  was 
no  bar  to  proceeding  with  the  complaint  as  to  the  assault. 

CASE  stated  for  the  opinion  of  this  Court  upon  a  summary  con- 
viction by  Justices. 
On  the  3rd  of  July  last  two  informations  were  laid  before  the 

(a)  Bflported  by  John  Thompsoit,  Esq.,  Btrrister-ti-Law. 
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Galliabd 

V, 
L4XTON. 

1862. 

Arrest — 

Po8$essioti  of 

warrant. 


Rev.  Thomas  Brooke^  a  magistrate  of  thQ  county  of  Chegter/ 
against  Charles  Galliard,  of  Monks  Coppenhall,  m  the  county  of 
Chester. 

The  information  No.  1  was  as  follows : — 

County  of  Chester,  )  The  information  and  complaint  nf  Charleg 
to  wit.  J     Laxton,  of  the  township  of  Nantwich,  in 

the  said  county  of  Chester,  superintendent  of  police,  taken  and 
made  upon  oath  this  third  day  of  -Tuly,  in  the  year  of  our  Lord  ano 
thousand  eight  hundred  and  sixty-one,  before  mc  the  undersized 
Thomas  Brooke,  clerk,  one  of  Her  Majesty's  Justices  of  the  peace 
in  and  for  the  said  county,  at  the  township  of  WHstaston,  in  th«* 
said  county  of  Chester,  who  saith  that  he  hath  just  cause  to  bcln  ve 
and  suspect,  and  doth  believe  and  suspect,  that  C  barks  Gall  iard, 
John  (xalliard,  Louisa  Galliard,  and  Margaret   wife  of  Chorleft  ' 
Gralliard,  of  the  township  of  Monks  Coppenhall,in  the  @aid  county^  i 
on  the  first  July,  in  the  year  aforesaid,  at  the  towtiahlp  of  Monki  ] 
Coppenhall  aforesaid,   whilst  one  William  Galtiiud   was   in  the 
lawful  custody  of  one  Henry  Dyson,  a  constable,  under  and  by 
virtue  of  a  warrant  under  the  hand  and  seal  of  Thomas  Brookct 
clerk,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  for  arrears  in  bastardy,  unlawfully,  forcibly,  and  feloniou^ljr  j 
did  rescue  the  said  William  6alliard  out  of  the  said  custody  of  tb^l 
said  Henry  Dyson,  and  him  the  said  William  Galliard  did  put  nil 
large  to  go  whithersoever  he  would  against  the  form  of  the  j&tatute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity ;  and  thereupon  this  informnQ^ 
prayeth  that  the  said  Charles  Galliard,   John  GaUiard,   Louiai 
Galliard,  and  Margaret  Galliard  may  be  apprehended  for  tho  aaidi 
offence,  and  dealt  with  according  to  law. 

(Signed)  Charles  Laxton. 

Sworn,  &c 

Information  No.  2  was  as  follows : — 

County  of  Chester,!  Be  it  remembered  that  on  the  3rd  of  JliI| 

to  wit.  J       1861,  at  Wistaston,  in  the  said  county 

Chester,  Charles  Laxton,  of  Nantwich,  in  the  said  county 
Chester,  superintendent  of  police,  personally  cometh  before 
Thomas  Brooke,  clerk,  the  undersigned,  one  of  Her  ilaje&ty'«j 
Justices  of  the  peace  in  and  for  the  said  county  of  Chester,  ^nd] 
upon  his  oath  informeth  me  that  from  information  received  Charli: 
Galliard,  John  Galliard,  Louisa  Galliard,  and  Margaret  the  wifdL 
of  Charles  Galliard,  of  the  township  of  Monks  Coppenhall,  in  tlifJ 
said  county  of  Chester,  within  the  space  of  threo  calendar  montbt  ] 
last  past,  to  wit  on  the  Ist  of  July,  1861,  at  the  township  of 
Monks  Coppenhall,  in  the  said  county  of  Chester^  unlavi  fully  did  I 
assault  Henry  Dyson  and  John  Sharman,  of  Monks  Coppenhall, 
police  constables,  contrary  to  the  form  of  the  statute  in  such  c«is«J 
made  and  provided,  wherefore  the  said  Charles  Laxton  pray^ 
the  consideration  of  me  the  said  Justice  in  the  premises^  ux^  C 
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the  said  C.  Gallianl,  J.  Gallianl,  L.  Galliard^  and  M.  Galliard  may    ^ 

be  apprehended  and  brought  to  appear  before  me  and  answer  the     laxtok. 

premiBes  and  make  their  defence  thereto.  * 

Taken  and  sworn  before  me,  

Thomas  Brooke.  (Signed)    Charles  Laxton.      p^^'^af 

Upon  both  of  which  informations  warrants  were  issued,  and  the 
defendants  were  brought  up  before  the  undersigned  magistrates  on 
the  5th  July,  1861,  at  a  petty  sessions  held  at  Nantwich,  when 
the  complainant  withdrew  the  information  No.  1,  but  proceeded 
with  the  information  No.  2.  It  was  proved  by  evidence  that  a 
warrant  for  arresting  W.  Galliard,  the  defendant's  brother,  was 
iiBued  on  the  8th  September,  I860,  and  was  as  follows : — 

County  of  Chester,  1  To  the  Constable  of  the  township  of  Nant* 
to  wit.  /     wich,  in  the  county  of  Chester,  and  all 

Her  Majesty's  officers  of  the  peace  in  and  for   the  said  county 
whom  these  may  concern.     Whereas  information  and  complaint 
have  been  made  upon  oath  before  me,  T.  Brooke,  clerk,  one  of 
Her  Majesty's  justices  of  the  peace  for  the  county  of  Chester,  the 
8th  September,  1860,  by  Eliza  Lowe,  of  the  township  of  Nant- 
wich, in  the  county  of  Chester,  single  woman,  that  by  an  order 
made  under  the  authority  of  the  statute  passed  in  the  8th  year 
ofthe  reign  of  Her  present  Majesty,  intituled  ^^An  Act  for  the 
farther  amendment  of  the  Laws  relating  to  the  Poor  in  England," 
It  the  petty  sessions  holden  in  and  for  the  division  of  the  hundred 
tf  Nantwich,  in  the  county  of  Chester,  on  the  7th  August,  1860, 
by  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
acting  in  and  for  the  said  division  then  and  there  assembled, 
William  Galliard  of  the  township  of  Monks  Coppenhall,  in  the 
^OfvatY  of  Chester,  puddler,  was  adjudged  to  be  the  putative  father 
F       j^  a  bastard  child,  then  lately  born  of  her  body,  and  that  in  and 
fy  the  Sfud  order  it  was  ordered  that  the  said  William  Galliard 
^ould  pay  to  her,  the  said  Eliza  Lowe,  so  long  as  she  should  live, 
^d  should  be  of  sound  mind,  and  should  not  be  in  any  gaol  or  prison, 
®^  under  sentence  of  transportation,  or  to  such  person  who  might  be 
^t^p(nnted  to  have  the  custody  of  such  bastard  child,  under  the 
^^X)vi8ions  of  the  said  statute,  the  sum  of  1*.  6rf.  per  week  until 
*^^  child  should  attain  the  age  of  thirteen  years,  or  should  die, 
^^  she  the  said  mother  should  marry,  and  the  sum  of  5s.  for  the 
.^^dwife,  and  the  sum  ot  2L  4«.  for  the  costs  incurred  in  the  obtain- 
j;^^^^  sach  order;   and  that  the  said  William  Galliard  hath  had  due 
l^^^tice  of  the  said  order,  and  that  the  said  bastard  child  is  now 
^"Ving  under  the  age  of  thirteen  years,  and  that  she,  the  said 
^^^>ther,  hath  not  been  married  since  the  said  order  was  made,  and 
^*^Mat  the  payments  directed  to  be  made  by  the  said  order  have  not 
^^en  made  according  thereto  by  the  said  William  Galliard,  and 
^*^^t  there  is  now  in  arrear  for  the  same  the  sum  of  195.  6(/.,  being 
*'*^^  amount  of  arrears  for  thirteen  weeks'  payments,  and  55.  for  the 
^^>^^^W]fe,  and  the  sum  of  2L  45.  for  the  costs  incurred  in  obtain- 
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Gauiabd.  iug  guch  order.     These  are  therefore  in  Her  Majesty's  name  to 
jjj^^      command  you,  the  said  constable,  or  other  officers  of  the  peace, 

or  some  or  one  of  you,  forthwith  to  apprehend  the  said  William 

^^^^-        Galliard^  and  convey  him  before  two  of  Her  Majesty's  justices  of 

Arrut-^     the  peace  in  and  for  the  said  county  of  Chester,  to  answer  the 

Pouwion  of  premises,  and  to  be  dealt  with  according  to  law.     Given  under 

Wamutu      my  hand  and  seal,  at  Nantwich,  in  the  county  of  Chester,  this  8th 

day  of  September,  1860.  ^gj^^^^^  ^^^^   3^^^^^ 

This  warrant  was  given  to  the  superintendent  of  police,  and  by 
him  given  to  the  police  at  Monks  Coppenhali^  and  it  had  been  in 
the  possession  of  police  constable  Dyson. 

On  the  night  of  the  1st  July,  1861,  the  constables  Dyson  and 
Sharman  being  on  duty  in  their  uniforms  as  constables  in  Monks 
Coppenhall,  arrested  defendant's  brother,  William  Galliard,  under 
the  warrant  dated  the  8th  September,  1860;  but  they  had  not 
the  warrant  in  their  possession  at  the  time,  it  being  then  at  the 
station-house  in  Monks  Coppenhall^  in  the  possession  of  their 
superior  officer,  Inspector  Wilson. 

After  complainant's  witnesses  had  been  examined,  the  attorneys 
for  the  defendant  took  the  following  objections: — 

First.  That  the  arrest  was  illegal,  the  warrant  of  the  8th 
of  September,  1860,  not  being  in  the  possession  of  the  police 
constables  when  the  arrest  took  place. 

Secondly.  That  the  complainant  having  withdrawn  the  charge 
of  rescue,  he  could  not  proceed  with  that  for  the  assault,  as  the 
lesser  offence  merged  in  the  greater  one,  and  that  the  withdrawal 
amounted  to  an  acquittal  on  the  principle  of  autrefois  acquit^  and 
that  he  could  not  be  retried  for  the  same  offence. 

We  were  satisfied  that  the  assault  had  been  committed,  and 
that  the  objections  were  not  tenable,  and  we  convicted  the  defen- 
dant in  5/.,  including  costs,  and  in  default  to  be  committed  to 
Chester  for  two  months. 

The  defendant's  solicitors  applied  for  a  case  on  the  two  points 
of  law  under  the  20  &  21  Vict.  c.  43,  and  we  agreed  to  grant  the 
same,  and  submit  for  the  opinion  of  the  Court  of  Q.  B. 

First.  Whether  the  warrant  of  the  8th  September,  1860, 
having  been  issued  in  the  form  above  set  forth,  and  being  in  the 
hands  of  the  police,  an  inferior  officer  of  the  same  force,  not  having 
the  warrant  in  his  actual  possession  at  the  time  of  the  arrest,  was 
legally  justified  in  arresting  William  Galliard? 

Secondly.  Whether  the  information  No.  1  being  withdrawn 
amounted  to  such  an  acquittal  and  trial  that  the  defendant  could 
not  be  tried  on  the  information  No.  2  ? 

Dated  at  Nantwich,  the  14th  August,  1861. 

Thomas  Brooke, 
wilbraham  tollbmache. 

Gibbons  for  the  appellant — The  conviction  is  bad  as  the 
arrest  wds  illegal,  the  police  constables  not  having  the  warrant 
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of  September  8th,  1860,   in   their  possession  at   the  time   of    Galliihi> 
the  arrest.     In  Lambard's  Irenarcha  97,  Edit.  1602,  it  is  said,      laxJow. 

^  There  is.another  thing  also  whereof  I  thought  mdet  to  admonish        * 

our  justices  of  the  peace  in  this  place.  Many  of  them  do  use  to  ^^^ 
ffve  out  their  precepts  to  attach  persons  suspected  of  felony,  to  Arrest-^ 
the  end  to  have  them  brought  before  them,  which  thing  is  neither  Pa$testum  of 
newly  devised  by  them,  nor  done  without  colour,  for  they  have  Warrant. 
fiuch a  precedent  in  the  old  book  of  ^Justices  of  the  !reacc,* 
^foL41).  And  there  is  no  doubt  but  that  if  a  felony  be  done 
eyery  man  may  arrest  whomsoever  he  suspecteth  of  it.  But  for 
ill  that  the  whole  Court  (14  Hen.  8  pi,  18)  condemneth  such 
precepts,  because  if  the  bailiff  which  serveth  the  warrant  have 
{Qspicion  of  the  party,  he  may  of  himself,  without  the  warrant, 
arrest  him;  and  if  he  have  not,  then  is  the  warrant  of  the  justice 
of  the  peace  no  warrant  to  arrest  him,  unless  he  be  indicted 
before."  So  in  Dalton  on  the  Office  of  Sheriff,  110 :  ^*  A  sworn 
and  known  officer,  if  he  will  not  show  his  warrant  to  the  party,  as 
he  needs  not,  yet  upon  the  arrest  the  officer  ought  to  declare  the 
contents  of  the  warrant."  In  Robins  v.  Hender^  3  Dowl.  543,  the 
marginal  note  is  ^^  Semble,  that  in  order  to  constitute  an  arrest 
the  warrant  must  be  produced."  And  in  Foumes  v.  Stokes^  4  Dowl. 
125,  the  Court  refused  to  discharge  the  defendant  out  of  custody, 
he  having  been  arrested  by  a  person  not  having  the  warrant  in 
his  possession,  on  the  gi*ound  that  the  application  was  made  too 
kte.  In  Beg.  v.  JVIialley,  7  C.  &  P.  245,  it  was  held  that  ''if 
commissioners  of  bankruptcy  issue  a  warrant  to  apprehend  a 
tankrapt,  and  direct  the  warrant  to  '  J.  A.  and  . W.  S.,  our 
messengers  and  their  assistants,'  &c.,  this  warrant  does  not  justify 
the  apprehension  of  the  bankrupt  by  any  one  who  is  not  in  the 
xraence,  actual,  or  constructive  of  J.  A.  or  W.  S.,  and  therefore 
A,  who  was  the  assistant  of  W.  S.  in  his  business  of  a  sheriff's 
officer,  is  not  justified  in  apprehending  the  bankrupt  in  the  absence 
<>fW.  S.  and  J.  A.,  although  B.  lias  the  warrant  in  his  possession. 
And  it  was  held  also  that  if  B.  in  attempting  to  take  the  bank- 
npt  be  struck  down  by  the  bankrupt  with  a  stone,  and  in  a 
struggle  which  ensued  have  a  part  of  nis  nose  bitten  off  by  the 
ianb*apt,  this,  in  case  death  had  ensued  to  B.  would  have  been  a 
<!ase  of  manslaughter  only."  The  Countess  of  Rutland^ s  case,  6  Co. 
Kep.  52 ;  Broadfoofs  case,  Foster  C.  C.  154,  and  1  East  P.  C. 
*307,  were  also  cited. 
No  one  appeared  in  support  of  the  conviction. 

Cur.  adv.  vulL 

February  22nrf,  1862. 

JI7IK3MENT. 

WiGHTMAN,  J. — This    case  was  argued  before  my  brother 

'Crompton  and  myself  at  the  sittings  after  last  term.     The  first 

question  j)roposed  to  us  is  of  much  general  importance,  inasmuch 

as  it  may  arise  in  cases  where  resistance  to  an  arrest  may  be  carried 

4o  the  extent  of  wounding  or  killing  an  officer.    It  appears  that  a 

K  2 
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Caluard     warrant  had  been  issued  by  a  magistrate  of  the  county  of  • 
jjj^^     directed  to  the  constable  of  the  township  of  Nantwich  and 

Majesty's  officers  of  the  peace  in  and  for  the  said  coun 

1862,  manding  them  or  some  or  one  of  them  forthwith  to  ap 
An^rt^  William  Galliard,  and  convey  him  before  two  Justice! 
jPomaion  0/  county  of  Chester  to  answer  for  the  not  obeying  a  bastari 
Warrant,  for  payment  of  money.  This  warrant  is  stated  to  have  be< 
to  the  superintendent  of  police,  and  by  him  to  have  been 
the  police  at  Monks  Coppenhall^  in  the  county  of  Ch( 
which  place  William  Galliard  is  stated  in  the  warrant  to 
it  had  subsequently  been  in  the  possession  of  Dyson,  on< 
police-constables^  who  arrested  William  Galliard,  but  h 
not  with  him  at  the  time  when  he  made  the  arrest,  it  be 
at  the  station-house  at  Monks  Coppenhall,  and  in  the  act 
session  of  the  superintendent  of  police  there.  Upon  th< 
July  last  Dyson  and  another  police  constable  of  the  county 
William  Galliard  under  the  warrant,  but  did  not  produc 
were  they  asked  to  produce  it ;  and  the  question  is,  wh< 
make  the  arrest  legal,  there  must  at  the  time  have  been  a 
which  was  ready  to  be  produced,  if  necessary.  The  w; 
not  addressed  to  any  officer  by  name,  but  to  the  coni 
Nantwich  and  all  the  officers  of  the  peace  in  and 
county  generally.  This  general  form  of  direction  sect 
warranted  by  the  5th  Geo.  4,  c.  18,  s.  6;  and  Dyson 
other  policeman  under  him  come  within  the  descriptioi 
persons  to  whom  the  warrant  is  addressed.  It  is  no 
what  words  were  used  by  the  officers  at  the  time  they  n 
arrest ;  but  as  no  point  seems  to  have  been  raised  upon  a; 
sion  to  inform  William  Galliard  of  the  nature  of  the  cl 
ipay  be  presumed  they  did  tell  him  they  arrested  him  u 
warrant  and  what  the  charge  was.  As  they  were  o 
police-constables  we  think  they  were  not  bound,  in  1 
instance,  to  produce  the  warrant  at  the  time  they  made  th< 
but  as  this  was  not  a  charge  of  felony,  but  rather  in  the  r 
a  civil  proceeding,  the  warrant  ought  to  have  been  pro< 
required,  .and  the  arrest  without  such  production  would 
legal.  The  production  of  the  warrant  was  not,  however, 
before  or  at  the  time  when  the  arrest  was  made,  notwith 
the  resistance  of  the  appellant  and  his  brother,  nor  indee 
time ;  and  as  the  warrant  was  in  existence  at  the  statio: 
no  doubt,  it  could  readily  have  been  procured,  it  may  be  sj 
was  no  reason  for  its  being  in  the  hands  or  the  pocket  of  01 
officers,  and  that  there  was  no  disadvantage  to  the  person 
by  reason  of  its  being  there..  That,  no  doubt,  may  be  so  u 
circumstances  which  are  referred  to  in  the  case;  but  suppos 
happened  that  after  the  arrest  had  been  effected  in  spit 
resistance  made,  and  before  the  appellant's  brother  had  be 
to  the  station  where  the  warrant  was,  the  appellant  had  r< 
the  officer  to  produce  it,  which,  not  having  it,  he  could 
how  would  the  case  have  stood  then  ?    We  have  already  e 
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Laxtok. 

1862. 

Arrest — 

PofHttion  of 

Warrant. 


•oor  opinion  that,  if  requested,  [the  officer  was  bound  to  produce  Galliabi> 
the  warrant,  and  if  he  did  keep  it  in  his  custody  after  such  request 
the  non-compliance  would  not  be  legal,  and  it  could  hardly  be 
contended  that  the  arrest  itself  would  be  legal,  and  that  the 
detention  under  the  circumstances  adverted  to  would  be  legal. 
On  this  view  of  the  case,  it  appears  to  us  that  the  officers  were 
bound  to  have  the  warrant  ready  to  be  produced  if  required ; 
of  they  had  it  not  the  arrest  would  not  be  legal.  If  an  action  had 
been  brought  against  the  officers  for  making  the  arrest,  and  they 
had  pleaded  a  plea  of  justification  under  the  warrant,  they  must, 
according 'to  rthe  precedents,  have  pleaded  it  was  delivered  to  them 
4o  be  executed ;  and  though  it  is  not  stated  in  the  precedents  they 
should  have  actual  possession  at  the  time  of  the  arrest,  it  is  to  be 
presumed  from  the  allegation  of  delivery  to  them  that  they  con- 
tinued to  hold  it.  MachalUi/s  case,  9  Coke,  69a,  is  distinguishable 
4m  the  ground  suggested  by  Mr.  East  in  his  TVeatise  on  Pleas  of 
»the  Crown,  VoL  I.,  p.  318  ;  see  also  1  Hale's  Pleas  of  the  Crown,  458. 
We  are  unable  to  find  any  case  in  which  the  precise  point  raised 
fcr  oar  discussion  has  been  decided.  We  are  therefore  of  opinion 
that  the  officers  making  the  arrest  ought  to  have  had  the  warrant 
with  them  ready  to  be  produced  in  case  it  should  be  required,  and 
that  not  having  it  they  were  not  justified  in  making  the  arrest.  As 
to  the  second  point,  we  are  clearly  of  opinion  that  the  withdrawal  of 
dte  information  as  to  the  rescue  afibrded  no  valid  ground  of 
ilijection  to  the  proceeding  under  the  information  for  the  assault. 
Therefore  the  conviction  will  be  quashed. 

Conviction  quashed,  (a) 

(i)  In  Hah  r.  Roche,  8  T.  B.  187,  Lord  Kenyon,  C.  J.  said :  *<  If  it  be  established  as  law 
I  V^  «ie»  cited  that  it  is  not  necessary  to  show  the  warrant  to  the  party  arrested  who 
JWMBdi  to  aeo  it,  I  will  not  shake  those  authorities ;  bat  I  cannot  forbear  observing  that  if 
ikbeso  eatabliabed,  it  is  a  most  dangerous  doctrine,  because  it  may  affect  the  party  criminally 
■oitof  any  resistance,  and  if  homicide  ensue  the  legality  of  the  warrant  enters  materially 
^the;iMrit8  of  the  question.  I  do  not  think  that  a  person  is  to  take  it  for  granted  that 
OMber  who  says  he  has  a  warrant  against  him  without  producing  it  speaks  the  truth.  It  is 
^importaiit  that  in  all  cases  where  an  arrest  is  made  by  nrtoe  of  a  warrant  the  warrant 
Ci  teaDdad  at  least)  should  be  produced.** 
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CENTRAL  CRIMINAL  COURT. 

October  24,  1861. 

(Before  Mr,  Baron  Martin.) 

Reg.  v.  Powell,  (a) 

Bankrupt^^  Obtaining  goods,  SfC,  within  three  months^  of  filing  apetitu^: 
and  date  of  fiat— 12  ^  13  Vict.  c.  106,  s.  253. 

An  indictment  for  ^^  obtaining  goods,  Stc,,  on  credit  xoithin  three  months 
next  preceding  the  date  of  the  fiat  and  the  filing  of  the  petition  fi^. 
adjudication  of  bankruptcy,  under  the  false  colour  and  pretence  <» 
carrying  on  business  and  dealing  in  the  ordinary  course  of  traded 
cannot  be  sustained  upon  evidence  that  the  petition  filed  was  (me  fin 
private  arrangement,  under  sect.  211  of\2  ^  13  Vict,  c.  106,  althou^ 
the  defendant  be  afterwards  adjudicated  a  bankrupt  and  the  pro- 
ceedings  adjourned  into  open  court.  The  misdemeanor  contemphuei 
by  sect,  253  q/*  12  ^  13  Vict,  c,  106,  arises  upon  the  filing  of  a  petition 
under  the  Sdth  section  of  the  Act. 

CHAMPNEY  POWELL  was  indicted  for  unlawfully  obtaimnl 
goods  within  three  months  next  preceding  the  date  of  tbi 
fiat,  or  the  filing  of  his  petition  for  adjudication  of  bankruptcy 
under  the  false  colour  and  pretence  of  dealing  in  the  ordinal] 
course  of  trade. 

Giffardf  F,  H,  Lewis,  and  Fyre  Lloyd  for  the  prosecution. 

Ballantine,  Serjt.  {Honeyman  with  him)  for  the  prisoner. 

This  was  a  prosecution  directed  by  Evans,  one  of  the  Commit 
sionersof  the  Court  of  Bankruptcy  in  London,  under  the  12  &  V 
Vict.  c.  106,  8.  253,  enacting  ^*that  if  any  bankrupt  shJ 
within  three  months  next  preceding  the  date  of  the  fiat  or  tb 
filing  of  the  petition  for  adjudication  of  bankruptcy^  under  tb 
false  colour  and  pretence  of  carrying  on  business  and  dealing  i 
the  ordinary  course  of  trade,  obtain  on  credit  from  any  o3i€ 
person  any  goods  or  chattels  with  intent  to  defraud  the  own^ 
thereof,  or  if  any  bankrupt  shall  within  such  time  and  with  sue? 
intent  remove,  conceal,  or  dispose  of  any  goods  or  chattels  m 

(a)  Reported  by  Robert  OasiDGE,  Esq.,  Barristor-ftt-Law. 


CRIMINAL  LAW  CASES. 


135 


obtaioedy  knowing  them  to  have  been  so  obtained^  every  such 
bankrupt  shall  be  deemed  guiltj  of  a  misdemeanor,  and  on  con- 
viction be  liable  to  imprisonment,"  &c. 

It  api^eared  in  evidence  that  the  defendant  filed  a  petition  for 
amingement  with   his  creditors  under  the  control  of  the  court, 
stating  his  inability  to  meet  his  engagements,  and  praying  for 
protection  whilst  proposals  to  his  creditors  were  being  carried  into 
effect  under  the  authority  of  the  court.     This  was  under  section 
211  of  12  &  13  Vict.  c.  106,  which  enacts  "that  any  such  trader 
unable  to  meet  his  engagements  with  his  creditors,  and  desirous 
of  laying  the  state  of  his  aflFairs  before  them  under  the  superin- 
tendance  and  control  of  the  Court  of  Bankruptcy,  and  of  sub- 
mitting himself   to    the   jurisdiction   of   the   court    in    manner 
hereinafter   mentioned,  may  present  a  petition  to  the  court  setting 
forth  the  true  cause  of  such  inability,  an^  praying  that  his  person 
and  property  may  be  protected  from  all  process  until  further  order ; 
and  the  court,  on  such  petition,  shall  have  power  to  grant  such 
protection,  and  may  renew  the  same  from  time  to  time  as  it  shall 
think  fit,  and  if  the  petitioner  be  in  prison  or  in  custody  for  debt 
may,  except  in  the  cases  next  heremafter  mentioned,  order  his 
immediate  release  either  absolutely  or  on  condition,  and  may  take 
bail  for  his  attendance  at  the  several  sittings  of  the  Court  herein- 
after mentioned,  provided  always  that  the  court  shall  not  order 
such   release,  &c.,  and  provided  also  that  such  release  shall  in 
nowise  affect  anj  rights  of  the  creditor  at  whose  suit  such  peti- 
tioner may  be  m  prison  or  in  custody  against  such  petitioner, 
except  the  right  of  detaining  him  in  prison  or  in  custody  whilst 
protected  from  imprisonment  by  order  of  the  court."     This  pro- 
posal of  the  petitioner  not  being  assented  to  by  a  creditor,  and 
cause  being  shown,  the  court  adjudged  the  petitioner  a  bankrupt, 
and  adjourned  the  proceedings  into  the  public  court  by  virtue  of 
power  given  by  section  223  of  the  12  &  13  Vict.  c.  106,  which 
enacts,  amongst  other  things,  '^  if  at  any  time  after  the  filing  of 
any  petition  for  protection,  it  shall  be  shown  to  the  satisfaction  of 
the  court  by  any  creditor,  that  the  debts  of  such  petitioner,  or  any 
part  thereof,  have  been  contracted  by  reason  of  any  manner  of 
naud  or  breach  of  trust,  &c.,  &c,  it  shall  be  lawful  for  the  court 
to  adjudge  such  petitioner  a  bankrupt,  and  to  adjourn  all  further 
proceedings  in  the  matter  into  the  public  court,  and  to  advertise 
such  adjudication,  and  appoint  sittings  for  choice  of  assignees  and 
for  last  examination  as  in  bankruptcy,  and  such  petitioner  shall 
thenceforth  be  amenable  to  the  jurisdiction  of  the  court  in  the  same 
manner  as  any  other  bankrupt ;  and  any  proposal  which  may  have 
been  made,  or  assented  to,  or  confirmed,  shall  be  wholly  and 
alt<^ether  void,  and  the  court  shall  have  power  at  any  time,  on 
the  application  of  any  creditor,  to  appoint  a  private  sitting  for  the 
purpose  of  such  inquiry,  and  may  summon  before  it  such  peti- 
tioning creditor,  or  any  other  person,  and  examine  him  upon  oath 
touchmg  such  matters ;  and  every  such  summons  and  examination 
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^■o*        filiall  be  enforced  in  such  manner  as  summonses  and  examinations 
PowiBLL.      ^^  enforced  in  matters  of  bankruptcy." 

At  the  close  of  the  case  for  the  prosecution, 

1861.  Ballantine.  Seijt. — I  submit  that  the  prisoner  cannot  be  convicted 

BmUonrnt-^  HJ?^^  ^^^^  indictment.  The  words  of  the  253rd  section  of  12  &  13 
OUmmng  ^ct.  c  106  are,  '^if  any  bankrupt  shall  within  three  months 
goodM.  next  preceding  the  date  of  the  fiat  or  the  filing  of  the  petition  for 
adfudicatton  of  bankruptcy;''^  so  involving  the  necessity  for  a 
petition  of  adjudication  and  an  act  of  bankruptcy.  Here  there  is 
no  such  petition,  but  a  petition  for  an  arrangement  to  avoid  bank- 
ruptcy, and  there  was  even  no  act  of  bankruptcy,  because  there 
was  no  petition  for  adjudication  of  bankruptcy  against  him  within 
two  months  after  petition  for  arrangement  was  dismissed.  The 
76th  section  of  12  &  13  Vict  c.  106  enacts,  "that  the  filing  of  a 
petition  by  any  such  trader  for  an  arrangement  between  such 
trader  and  his  creditors  under  the  provisions  of  this  act  with 
respect  to  arrangements  between  debtor  and  creditor  under  the 
superintendence  and  control  of  the  court,  shall  be  accounted  and 
adjudged  conclusive  evidence  of  an  act  of  bankruptcy  committed 
by  such  trader  at  the  time  of  filing  such  petition,  provided  a 
petition  for  adjudication  of  bankruptcy  shall  be  filed  against  him 
within  two  months  after  such  petition  for  arrangement  shall  have 
been  dismissed ;  provided  also  that  no  adjudication  shall  be  made 
on  any  such  act  of  bankruptcy  unless  and  until  after  such  petition 
for  arrangement  shall  have  been  dismissed." 

Martin,  B. — The  petition  in  this  case  is  for  protection,  the 
petition  referred  to  in  section  253  of  12  &  13  Vict.  c.  106  is  a 
petition  for  adjudication  of  bankruptcy.  This  is  a  petition  to  be 
enabled  to  do  something  to  avoid  an  adjudication. 

Giffard  {F.  II,  Lewis  and  IJoyd  with  him). — Although  at  the 
outset  this  petition  took  the  form  of  a  petition  for  arrangement, 
it  was  ultimately  the  proceeding  upon  which  the  petitioner  was 
adjudicated  a  bankrupt,  and  everything  done  under  it  was  to  be 
carried  on  under  the  control  and  superintendence  of  the  Court  of 
Bankruptcy.  The  moment  the  proceedings  were  adjourned  into 
open  court,  and  the  petitioner  was  adjudicated  a  bankrupt,  as  the 
adjudication  followed  upon  the  petition,  the  petition  is  to  be  con- 
strued with  reference  to  the  253rd  section  as  a  petition  for 
adjudication. 

Martin,  B. — I  do  not  think  that.  We  are  now  on  a  criminal 
case.  Such  a  construction  would  be  very  forced  even  in  a  ci^ 
case. 

Giffard. — The  petitioner  by  his  petition,  a  form  of  which  is  given 
in  Schedule  (Aa)  of  the  Act,  and  ordered  by  the  212th  section^ 
states  that  he  '^  is  desirous  of  laying  the  state  of  his  affairs  before 
the  court  under  the  superintendence  and  control  of  this  honourable 
court,  and  of  submitting  himself  to  the  jurisdiction  thereof. ^^  That 
being  so,  the  commissioner  adjudicates  him  a  bankrupt ;  and  one 
of  the  grounds  which  authorises  the  commissioner  to  dismiss  the 
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Buckinghamshire  Spbikq  Assizes. 

Aylesbury f  March  7,  1862. 

(Before  Mb.  Babon  Martin.) 

Reg.  r.  The  United  Kingdom  Electric  Telegraph 
Company  (LiMiTED),(a) 

Nmsanee — Obstructing  higftway-^Direction  to  jury. 

"^^  permanent  obstructioH  oh  a  highway^  erected  and  placed  there  without 
lawful  authorityy  which  renders  the  way  lets  commodious  to  the  pubUe^ 
is  an  unlawful  act  and  a  public  nuisance  at  common  law,  although  it 
be  not  placed  upon  the  hard  or  metalled  part  of  the  highway ^  or  upon 
a  footpath  artificialbf  Jormed  upon  it,  and  although  the  jury  may  think 
sufficient  space  for  the  public  traffic  remains. 

^  I^HE  defendants  were  indicted  for  a  nuisance  in  obstmctiitg 
Jl-     certain  highways  in  the  coanty  of  Buckinghamshire. 
itftZZff)  Q.C.  {Metcalfe  with  him),  for  the  prosecution. 
(yMaUey^  Q.C.9  D.  D.  Keane  and   Latham   Browne  for  tfae 
"defendants. 

(a)  Beported  bj  Bobsbt  Obbidos,  Esq.,  Barrister-at-Law. 
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petition  for  private  arrangement  and  adjourn  the  proceedings  into 
oj)en  court,  is  that  there  has  been  fraud.     If  the  point  urged  on 
Ixbalf  of  the  prisoner  be  good,  the  very  fraud  found  and  acted 
on  by  the  commissioner  renders  the  prisoner  not  amenable  to        ^^^* 
zjadictment.  Bmht^ 

Mabtik,  B. — That  is  a  defect  in  the  legislation.  The  Legis-  ouakm 
latnre  never  contemplated  such  a  case  as  this  arising,  and  we  have  s^od». 
ojily  to  deal  with  the  law  as  it  stands.  The  petition  filed  by  the 
defendant  was  for  protection,  not  that  he  might  be  adjudicated  a 
l>juikrupt ;  and  I  think  the  charge  contained  in  this  indictment, 
framed  upon  the  253rd  section  of  12  &  13  Vict.  c.  106,  cannot  be 
.^uistained. 

Not  guilty. 

Upon  two  other  indictments  against  the  prisoner  no  evidence 
^ras  offered. 
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The  indictment  was  as  follows: 
Buckingham!  First  count. — The  jurors  for  our  Lady  the  Queer 

to  wit.  J  upon  their  oath  present,  that  the  United  Kingdoi 
Electric  Telegraph  Company  (Limited),  on  the  1st  day  of  Januarj 
A.D.  1860,  and  at  divers  times  subsequent  thereto,  the  surface  of 
certain  common  and  public  footway  in  and  upon  that  part  of  th 
south  side  of  a  certain  turnpike-road  from  the  town  of  Beacong 
field  to  the  river  Colne,  all  in  the  county  of  Buckingham,  wher 
the  said  turnpike-road  passes  near  to  a  tenement  occupied  by  on 
Thomas  Osborne,  near  the  said  river  Colne,  being  the  Queen' 
common  highway  for  all  her  subjects  to  pass  and  repass  at  thei 
free  will  and  pleasure,  unlawfully  and  injuriously  did  dig  uf 
remove,  and  misplace,  and  did  dig  certain  holes  in  the  said  footwa; 
and  placed  soil,  earth,  and  rubbish  upon  the  surface  of  the  saii 
footway,  and  did  erecl^  put  and  place  and  cause  to  be  erected,  pu 
and  placed,  certain  wooden  posts,  to  wit,  five  with  wires  fastened  t 
both  sides  of  the  said  posts  upon  the  said  footway ;  and  from  thi 
said  1st  day  of  January,  A.D.  1860,  until  the  day  of  the  taking  o 
this  inquisition  at  the  place  aforesaid,  unlawfully  and  injuriously 
did  continue,  and  doth  still  continue,  these  posts  with  wirei 
attached  so  erected,  put  up  and  placed  as  aforesaid,  whereby  th( 
said  highway  was,  and  is,  obstructed  and  encumbered,  and  th( 
Queen's  subjects  were  prevented  from  passing  and  repassing  sc 
freely  and  safely  along  the  said  footway  as  they  ought,  and  were,  anc 
are  entitled  to  do,  to  the  great  damage  and  common  nuisance  of  al 
the  Queen's  subjects  there  residing  and  passing  along  the  said  roac 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  anc 
dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  further  present  that  the  United  Kingdom  Electric  Tele 
graph  Company  (Limited)  on  the  1st  day  of  January,  A.D.  1860 
and  at  divers  other  times,  the  surface  of  a  certain  street,  callec 
High-street,  in  the  town  of  Beaconsfield,  in  the  county  of  Bucking 
ham,  being  the  Queen's  common  highway  for  all  her  subjects  U 
pass  and  repass  at  their  free  will  and  pleasure,  unlawfully  anc 
injuriously  did  dig  up,  and  remove,  and  misplace,  and  did  dig  certaii 
holes  in  the  said  street,  and  placed  soil,  earth,  and  rubbish  upoi 
the  surface  of  the  said  street,  and  did  erect,  put,  and  place,  and  die 
cause  to  be  put,  erected,  and  placed,  certain  wooden  posts,  to  wit 
eight  with  wires  fastened  to  both  sides  of  the  said  posts,  upon  th( 
said  street;  and  from  the  said  1st  day  of  January,  a.d.  1860 
until  the  day  of  the  taking  of  this  inquisition,  unlawfully  anc 
injuriously  did  continue,  stiU  doth  continue,  the  said  posts  witl 
wires  attached  so  erected,  put  up,  and  placed  as  aforesaid,  whereby 


the  said  highway  was  obstructed  and  encumbered,  and  the  Queen^ 
subjects  were,  and  are,  prevented  from  passing  and  repassing  s( 
freely  and  safely  along  the  said  street ;  and  they  ought,  and  were 
and  are  entitled  to  do  the  great  damage  and  common  nuisance  o: 
all  the  Queen's  subjects  there  residing,  and  along  the  said  street 
and  against  the  peace  of  our  said  Lady  the  Queen^  her  crown  anc 
dignity. 
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Third  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  United  Kingdom  Electric  Tele- 
graph Company  (Limited),  the  1st  day  of  January,  a.d.  1860,  and 
at  divers  other  times^  the  surface  of  a  certain  common  and  public 
footway  in  and  upon  that  part  of  the  south  side  of  a  certain  turn- 
pike-road leading  from  Beaconsfield,  in  the  county  of  Buckingham, 
to  Stoken  Church,  in  the  county  of  Oxford,  where  the  said  turn- 
pike-road passes  under  a  railway  bridge  of  the  Great  Western 
Bailway  Company,  being  the  Queen's  common  highway  for  all  her 
subjects  to  pass  and  repass  at  their  free  will  and  pleasure,  unlaw- 
fully and  injuriously  did  dig  up,  remove,  and  misplace,  and  did  dig 
certain  holes  in  the  said  footway,  and  did  erect,  put,  and  place,  and 
caused  to  be  erected,  put,  and  placed,  a  wooden  post,  with  wires 
fastened  to  both  sides  of  the  said  post  on  the  said  footway,  and  from 
the  said  1st  day  of  January,  a.d.  1860,  until  the  day  of  the  taking 
of  this  inquisition,  at  the  place  aforesaid,  unlawfully  and  injuriously 
did  continue,  and  still  doth  continue,  the  said  posts  with  wires 
erected,  so  erected,  put  up,  and  placed  as  aforesaid,  whereby 
the  said  highway  was,  and  is,  obstructed  and  encumbered,  and 
the  Queen's  subjects  were,  and  are,  prevented  from  passing  and 
repassing  so  freely  and  safely  along  the  said  footway  as  they  ought, 
and  were,  and  are,  eutitled  to  do  to  the  great  damage  and  common 
nuisance  of  all  the  Queen's  subjects  there  residing  and  passing 
along  the  said  footway,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown,  and  dignity. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  United  Kingdom  Electric 
Telegraph  Company  (Limited),  on  the  1st  day  of  January,  a.d. 
1860,  and  at  divers  times  subsequent  thereto,  the  surface  of  a 
certain  turnpike  road  leading  from  Beaconsfield,  in  the  county  of 
Buckingham,  to  Stoken  Church,  in  the  county  of  Oxford,  upon 
that  part  of  the  said  turnpike  road  which  is  bounded  on  the  south 
side  by  a  stream  of  water,  near  to  the  town  of  High  Wycombe,  in 
the  said  county  of  Buckingham,  being  the  Queen's  common  high- 
way, and  used  by  her  subjects  to  pass  and  repass  at  their  free  will 
and  pleasure,  unlawfully  and  injuriously  did  dig  up,  remove,  and 
misplace,  and  did  dig  certain  holes  in  the  said  highway,  and  put 
and  place  soil,  earth,  and  rubbish  upon  the  surface  of  the  said  high- 
way, and  did  erect,  put,  and  place,  and  caused  to  be  erected, 
put,  and  placed  a  wooden  post,  with  a  wire  stay  or  support  ex- 
tending towards  the  said  stream  upon  the  said  highway,  and  from 
the  said  1st  day  of  January,  A.D.  1860,  until  the  day  of  the  taking 
of  this  inquisition,  at  the  place  aforesaid,  unlawfully  and  injuriously 
c^d  continue,  and  still  doth  continue,  the  said  post,  with  wires 
attached,  so  erected,  put,  and  placed  as  aforesaid,  whereby  the  said 
highway  was  and  is  obstructed  and  encumbered,  and  the  Queen's 
Bobjects  were  and  are  prevented  from  passing  and  repassing  so 
fredy  and  safely  along  the  said  footway  as  they  were,  and  ought, 
and  are  entitled  to  do,  to  the  great  damage  and  common  nuisance 
of  all  the  Queen's  subjects  there  residing  and  passing  along  the  said 
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highway,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Fifth  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid^ 
do  further  present  that  the  said  United  Kingdom  Electric  Telegraph 
Company  (Limited),  on  the  1st  day  of  January,  a.d.  1860,  and  in 
divers  ways  and  times  subsequent  thereto,  in  and  upon  that  certain 
part  of  the  turnpike  road  from  the  town  of  Beaconsfield  to  the 
river  Colne,  all  in  the  county  of  Buckingham,  which  is  situate  in 
the  parish  of  Denham,  in  the  said  county,  being  the  Queen's  com- 
mon highway  for  all  her  subjects  to  go,  return,  pass,  and  repass  at 
their  free  will  and  pleasure,  unlawfully  and  injuriously  did  erect, 
put,  place,  or  caused  to  be  erected,  put,  and  placed  certain  large 
wooden  posts,  to  wit,  seventy  with  wires  attached  to  both  sides 
thereof,  upon  the  said  part  of  the  said  turnpike  road,  and  from  the 
said  1st  day  of  January,  a.d.  1860,  until  the  day  of  the  taking  of 
this  inquisition,  at  the  place  aforesaid,  unlawfully  and  injuriously 
did  continue,  and  still  doth  continue,  the  said  posts,  with  wires 
attached,  so  erected,  put,  and  placed  as  aforesaid,  whereby  the  said 
highway  was  and  is  obstructea  and  encumbered,  and  the  Queen's 
subjects  are  prevented  from  passing  and  repassing  so  freely  and 
jsafely  as  they  ought,  and  were,  and  are  entitled  to  do,  to  the  great 
damage  and  common  nuisance  of  all  the  Queen's  subjects  there 
residing  and  passing  along  the  said  highway,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown,  and  dignity. 

Sixth  count. — And  the  jurors  aforesaid,  lipon  their  oath  afore- 
said, do  further  present  that  the  said  United  Kingdom  Electric 
Telegraph  Company  (Limited),  on  the  1st  day  of  January,  a.d. 
1860,  and  in  divers  ways  and  times  subsequent  thereto,  in  and 
upon  that  certain  part  of  the  turnpike  road  from  Beaconsfield  to 
the  river  Colne,  all  in  the  county  of  Bucks,  which  is  situate  in  the 
parish  of  Iverin,  in  the  said  county,  being  the  Queen's  common 
highway  for  all  her  subjects  to  pass  and  repass  at  their  free  will 
and  pleasure,  unlawfully  and  injuriously  did  erects  put,  and  place, 
or  caused  to  be  erected,  put,  and  placed  certain  large  wooden  posts, 
to  wit,  thirteen  with  wires  attached  to  both  sides  thereof,  upon  the 
said  part  of  the  said  turnpike  road,  and  from  the  said  1st  day  of 
January,  a.d.  1860,  until  the  day  of  the  taking  of  this  inquisition, 
at  the  place  aforesaid,  unlawfully  and  injuriously  did  continue,  and 
still  doth  continue,  the  said  posts  with  wires  attached,  so  erected, 
put,  and  placed  as  aforesaid,  whereby  the  said  highway  was  and  is 
•obstructed  and  encumbered,  and  the  Queen's  subjects  are  prevented 
from  passing  and  repassing  so  freely  and  safely  as  they  ought,  and 
were  and  are  entitled  to  do,  to .  the  great  damage  and  common 
nuisance  of  all  the  Queen^s  subjects  there  residing  and  passing  along 
the  said  highway,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Seventh  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  United  Kingdom  Electrio 
Telegraph  Company  (Limited),  on  the  1st  day  of  January,  A.D. 
1860,  and  in  divers  ways  and  times  subsequent  thereto,  in  and  upoa 
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that  certain  part  of  the  turnpike  road  from  Beaconsfield,  in  the 
coQDty  of  Bucksy  to  the  Biver  Colne,  which  is  situate  in  the  parish 
of  Chalfont  St.  Peter's,  in  the  said  county,  being  the  Queen's 
Gominon  highway  for  all  her  subjects  to  go^  return^  pass  and  repass 
Qt  their  free  will  and  pleasure,  unlawfully  and  injuriously  did  erect, 
X>Dt  and  place,  or  caused  to  be  erected,  put  and  placed,  certain  large 
^^^ooden  posts,  to  wit,  fifty,  with  wires  attached  to  both  sides  thereof, 
ijpon  the  said  part  of  the  said  turnpike  road,  and  from  the  said  Ist 
cJay  of  January,  a.d.   1860,  until  the  day  of  the  taking  of  this 
S  nquisition,  at  the  place  aforesaid,  unlawfidly  and  injuriously  did 
<sontinae,  and  still  doth  continue,  the  said  posts  with  wires  attached, 
o  erected,  put,  and  placed  as  aforesaid,  whereby  the  said  highway 
Fas  and  is  obstructed  and  encumbered,  and  the  Queen's  subiects 
xe  prevented  from  passing  and  repassing  so  freely  and  safely  as 
:]iey  ought,  and  were  and  are  entitled  to  do,  to  the  great  damage 
L.nd  common  nuisance  of  all  the  Queen's  subjects  there  residing 
nd  TOSsing  along  the  said  highway,  and  ngainst  the  peace  of  our 
Hid  Xiady  the  Queen,  her  crown  and  dignity. 
Eighth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said,  do  further  present  that  the  said  United  Kingdom  Electric 
*3?elegraph  Company  (Limited),  on  the  1st  day  of  January,  A.D. 
X  360,  and  at  divers  ways  and  means  subsequent  thereto,  in  and 
xspon  that  certain  ^rt  of  the  turnpike  road  from   the   town  of 
I^3eaconsfield  to  the  Kiver  Colne,  all  in  the  county  of  Buckingham, 
^^v^hich  is  situate  in  the  parish  of  Beaconsfield  in  the  county,  oeing 
^Iie  Queen's  common  highway  for  all  her  subjects  to  go,  return, 
;{>a8S  and  repass  at  their  free  will  and  pleasure,  unlawfully  and 
injuriously  did  erect,  put  and  place,  or  caused  to  be  erected,  put 
<^:iid  placed,  certain  large  wooden  posts,  to  wit,  eighty,  with  wires 
^^tached  to  both  sides  thereof,  upon  the  said  part  of  the  said  turn- 
ip ike  road,  from  the  said  1st  day  of  January,  A.D.  1860,  until  the  day 
^^f  the  taking  of  this  inquisition,  at  the  place  aforesaid,  unlawfully 
^^^d  injuriously  did  continue,  and  still  doth  continue,  the  said  posts, 
^"^^ith  wires  attached,  so  erected,  put  and  placed  as  aforesaid, 
"^^rhereby  the  said  highway  was  and  is  obstructed  and  encumbered, 
'^^^Jid  the  Queen's  subjects  are  prevented  from  going,  returning, 
^K^assing  and  repassing  so  freely   and  safely  as  they  ought,  and 
^^^ere  and  are  entitled  to  do,  to  the  great  damage  and  common 
^^^uiaance  of  all  the  Queen's  subjects  there  residing  and  passing 
^^ong  the  said  highway,  and  against  the  peace  of  our  said  Lady  the 
^^aeed,  her  crown  and  dignity. 

Ninth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  farther  present  that  the  said  United  Kin^om  Electric 
T?elcgraph  Company  (Limited),  on  the  1st  day  of  January,  a.d. 
I860,  and  at  divers  ways  and  times  subsequent  thereto,  in  and 
xipon  that  certain  part  of  the  turnpike-road  leading  from  Beacons- 
%eld,  in  the  county  of  Buckingham,  to  Stoken  Church,  in  the 
i  county  of  Oxford,  which  is  situate  in  the  parish  of  Wobum,  in 

^         ^e  said  county,  being  the  Queen's  common  highway  for  all  her 
^        objects  to  go,  return,  pass  and  repass  at  their  free  will  and 
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pleasure,  unlawfully  and  injuriously  did  erect,  put,  and  place,  or 
caused  to  be  erected,  put,  and  placed  certain  large  wooden  posts, 
to  wit,  thirty,  with  wires  attached  to  both  sides  thereof,  upon  the 
said  part  of  the  said  turnpike-road,  and  from  the  said  Ist  day  of 
January,  a.d.  1860,  until  the  day  of  the  taking  of  this  inquisi- 
tion, at  the  place  aforesaid,  unlawfully  and  injuriously  did  continue, 
and  still  doth  continue,  the  said  posts,  with  wires  attached,  so 
erected,  put,  and  placed  as  aforesaid,  whereby  the  said  highway 
was  and  is  obstructed  and  encumbered,  and  the  Queen's  subjects 
are  prevented  from  going,  returning,  passing  and  repassing,  so 
freely  and  safely  as  they  ought,  and  were  and  are  entitled  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  Queen's 
subjects  there  residing  and  passing  along  the  said  highway,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Tenth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  United  Kingdom  Electric 
Telegraph  Company  (Limited),  upon  the  1st  day  of  January,  a.d. 
1860,  in  divers  ways  and  times  subsequent  thereto,  in  and  upon 
that  certain  part  of  the  turnpike-road  leading  from  Beaconsfield,  in 
the  city  of  Buckingham,  to  Stoken  Church,  in  the  city  of  Oxford, 
which  is  situate  in  the  parish  of  Chipping  Wycombe,  in  the  said 
county,  being  the  Queen's  common  highway  for  all  her  subjects  to 
ffo,  return,  pass  and  repass  at  their  free  will  and  pleasure,  unlaw- 
fully and  injuriously  did  erect,  put  and  place,  or  caused  to  be  erected, 
put  and  placed,  certain  large  wooden  posts,  to  wit  eighty-one, 
with  wires  attached  to  both  sides  thereof,  upon  the  said  turnpike- 
road,  and  from  the  said  1st  day  of  January,  a.d.  1860,  until  the 
day  of  the  taking  of  this  inquisition,  at  the  place  aforesaid,  unlaw- 
fully and  injuriously  did  continue,  and  still  doth  continue,  the  said 
posts,  with  the  wires  attached,  so  erected,  put  and  placed  as  afore- 
said, whereby  the  said  highw^ay  was  and  is  obstructed  and  encum- 
bered, and  the  Queen's  subjects  are  prevented  from  passing  and 
repassing  so  freely  and  safely  as  they  ought,  and  were  and  are 
entitled  to  do,  to  the  great  damage  and  common  nuisance  of  all  the 
Queen's  subjects  there  residing  and  passing  along  the  said  highway, 
and  against  tlie  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Eleventh  count. — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  United  Kingdom  Elec- 
tric Telegraph  Company  (Limited^  on  the  1st  day  of  January, 
A.D.  1860,  and  at  divers  ways  and  times  subsequent  thereto,  m 
and  upon  that  certain  part  of  the  turnpike-road  leading  from 
Beaconsfield,  in  the  county  of  Buckingham,  to  Stoken  Church,  in 
the  county  of  Oxford,  which  is  situate  in  the  parish  of  West 
Wycombe,  in  the  said  county,  being  the  Queen's  common  highway 
for  all  her  subjects  to  go,  return,  pass^and  repass,  at  their  free  wiU 
and  pleasure,  unlawfully  and  injuriously  did  erect,  put  and  place, 
or  caused  to  be  erected,  put  and  placed,  certain  large  wooden 
posts,  to  wit,  twenty,  with  wires  attached  to  both  sides  thereof. 
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upon  the  said  part  of  the  said  turnpike-road^  and  from  the  said  1st 
i&j  of  January,  a.d.  I860,  until  the  day  of  the  taking  of  this 
inquisition,  at  the  place  aforesaid,  unlawfully  and  injuriously  did 
continue,  and  still  doth  continue,  the  said  posts,  with  the  wires 
attached,  so  erected,  put,  and  placed  as  aforesaid,  whereby  the  said 
highway  ¥ras  and  is  obstructed  and  encumbered,  and  the  Queen's 
objects  are  prevented  from  going,  returning,  passing,  and  repassing 
80  freely  and  safely  as  they  ought,  and  were,  and  are  entitled  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  Queen's  sub- 
jects there  residing  and  passing  along  the  said  highway,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
Agnity, 

The  United  Kingdom  Electric  Telegraph  Company  obtained  a 
provisional  registration  26tli  July,  1861. 

In  1850  a  company,  bearing  the  same  title,  was  formed  under 
the  then  existing  law  applicable  to  joint-stock  companies,  and  an 
Act  of  Parliament  was  obtained  (14  &  15  Vict  c  107,  a  private 
Act).  Sect.  15  of  that  Act  gave  power  to  lay  down,  under,  along, 
or  across  a  street,  wires,  &c.,  for  the  purpose  of  electric  telegraph 
communication ;  but  all  this  was  conditional  upon  the  company, 
which  was  promsionally  registered,  being  completely  registered. 
Never  having  been  completely  registered,  this  company  of  1850 
became  defunct,  as  far  as  being  able  to  avail  themselves  of  the  pre- 
sent Joint-Stock  Companies  Act  (19  &  20 Vict.)  was  concerned; 
but  the  company  that  was  provisionally  registered  in  July,  1861, 
took  upon  themselves  the  title  of  the  company  of  1850,  adding  the 
word  (limited),  and  advertised  themselves  as  in  possession  of  the 
{K>wer8  of  the  company  of  1850.  Applications  to  Parliament  were 
made  and  were  unsuccessful ;  but  the  company,  notwithstanding 
this  ill-success,  assuming  parliamentary  rights,  proceeded  with 
their  work,  and  erected  lines  of  wire  and  posts  in  various  counties, 
Buckinghamshire  amongst  others.  Proceedings  in  Chancery  were 
taken,  and  the  Lords  Justices  ultimately  directed  the  matter 
should  stand  over,  in  order  that  the  rights  of  the  parties  and  the 
rights  of  the  company  to  do  what  they  were  doing,  should  be 
ascertained  at  common  law. 

Hence  this  indictment. 

Evidence  having  been  given  of  the  existence  of  the  posts,  &c., 
as  alleged, 

Mabtin,  fi.,  at  the  commencement  of  the  proceedings  on  the 
second  day  of  the  trial,  said  he  had  visited  the  roads  in  question, 
and  having  regard  to  the  evidence  of  the  witnesses  of  the  previous 
^j,  was  prepared  to  say  how  he  should  direct  the  jury  as  to  the 
law  of  the  case.  After  some  discussion  by  the  counsel  on  both 
sides,  this  course  was  assented  to. 

Mabtin,  B.,  to  the  jury. — There  has  been  a  long  examination, 
and  a  long  cross-examination,  and  the  cross-examination  was 
directed  to  whether  the  posts  were  or  were  not  erected  upon 

^hat  was  called   a  formed  footpath,  which  was  understood    to 

^  the  artificial  footpath  you  see  upon  roads.    Now  I  tell  you — 
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OOMTAVT 


First — In  the  case  of  an  ordinary  highway,  although  it  may  b 
of  a  varying  and  unequal  width,  running  between  fences  one  o 
each  aide,  the  ri^ht  of  passage  or  way  prima  facie,  and  unless  thei 
be  evidence  to  the  contrary,  extends  to  the  whole  space  betwee 
the  fences,  and  the  public  are  entitled  to  the  use  of  the  entire  c 
it  as  the  highway,  and'  are  not  confined  to  the  part  which  may  b 
metalled  or  kept  in  repair  for  the  more  convenient  use  of  carriage 
or  foot  passengers. 

Secondly. — That  a  permanent  obstruction  erected  on  a  hi^hwa} 
and  placed  there  without  lawful  authority,  which  renders  the  wa 
less  commodious  than  before  to  the  public,  is  an  unlawful  act  an 
a  public  nuisance  at  common  law,  and  that  if  the  jury  believei 
that  the  defendants  placed,  for  the  purpose  of  profit  to  themselvet 
posts,  with  the  object  and  intention  of  keeping  them  permanent!; 
there  in  order  to  make  a  telegraphic  communication  betwee 
distant  places,  and  did  permanently  keep  them  there,  and  th 
posts  were  of  such  size,  and  dimensions,  and  solidity  as  to  obstruc 
and  prevent  the  passage  of  carriages  and  horses  or  foot-passengei 
upon  the  part  of  the  highway  where  they  stood,  the  jury  ought  t 
find  the  defendants  guilty  upon  this  indictment,  and  that  th 
circumstance  that  the  posts  were  not  placed  upon  the  hard  c 
metallic  part  of  the  highway,  or  upon  a  footpath  artificiall 
formed  upon  it,  or  that  the  jury  might  think  that  sufficient  spac 
for  the  public  traffic  remained,  are  immaterial  circumstances  f 
regards  the  l^al  right,  and  do  not  affect  the  right  of  the  Crown  1 
the  verdict. 

Verdict  Guilty. 


NoTB. — The  posts  in  question  were  in  all  cases  erected  with  the  assent  of  the  anthorit* 
who  were  the  goardians  of  the  highway ;  and,  though  some  were  erected  on  the  highwi 
the  roajoritj  were  on  the  side  of  the  highway,  and,  in  some  instances,  on  spots  where  the  aic 
were  so  rough  as  to  he  practically  impassable. 

In  the  ensuing  Easter  Term,  O^Malley,  Q.C,  moTed  for  a  new  trial  on  the  grooDd 
miadixeotion.    A  Aill  report  will  be  found  in  page  174. 
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NORFOLK  CIRCUIT. 

Cambridgeshibe  Lent  Assizes. 

Cambridge^  March  15,  1862. 

(Before  Mb.  Baron  Mabtin.) 

Reg  v.  Tubneb.  (a) 

Vgtmjf'^Ahsence  of  Husband  for  seven  years-^Direcibm  to  jury* 

SARAH  HANNAH  TITRNER  wfts  indicted  for  having  mar- 
ried at  March,  in  the  Isle  of  Ely,  on  the  6th  of  August  last, 
one  Frederick  Lestei^  her  former  husband,  James  Tuniar,  being 
4t  that  time  aliye. 

Gralutm  for  the  prosecution. 

Nayhr  for  the  prisoner. 

ETidence  for  the  prosecution  was  given  proving  both  the 
fliniagesy  and  that  the  first  husband  was  now  the  prosecutor.  It 
iru  also  proved  that  when  liefore  the  maeistratei  the  piisoner 
«id  **  she  believed  her  former  husband  was  dead  when  she  married 
igam." 

NayloTy  fcT  the  prisoner. — ^I  submit  this  is  not  a  felonious 
othying^  The  woman  believed  her  husband  to  be  dead,  and  that 
WB8  the  impression  in  the  town  where  she  resided. 

Mabtin,  B. — The  law  says  seven  years  shall  elapse  before 
it  may  be  presumed  that  the  first  husband  is  deact  In  this 
^ase  seven  years  had  not  elapsed,  and  beyond  the  prisoner's  own 
statement  there  was  the  mere-  belief  of  one  witness.  Still  the 
j^  are  to  say  if  upon  such  testimony  she  had  an  honest  belief 
tiat  her  first  husband  was  dead ;  if  they  believed  she  had,  then 
^  prisoner  would  not  be  guilty  of  the  offence  charged  in  the 
i&£etment. 

Not  Guilty. 


(«)  Biptftod  1^  BoBBBT  OaktlxaB,  Efq.,  B«nist«rHil-Liir. 
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CENTRAL  CBIMINAL  COURT. 

April  U,  1862. 

(Before  the  Recorder  of  London.) 

.  Reg  v.  HoTiNE.(a) 

Regiitratwn  ofhirih — Fahe  statement  to  Registrar. 

THE  defendant  was  indicted  for  havinff  wilfully^  &c.»  n 
certain  false  statements  to  the  Registrars  of  Births, 
concerning  the  births  of  certain  children,  for  the  purpose  of 
same  false  statement  being  inserted  in  the  registers. 

Clerk  (Beasley  with  him)  for  the  prosecution. 

Giffard  (  Orridge  with  him)  for  the  defendant. 

The  indictment  was  as  follows : — 

Central  Criminal  Court,     )       The  jurors  for  our  Lady 
to  wit.  J  Queen,  upon  their  oath, 

sent,  that  before  and  at  the  time  of  the  committing  of  the  offi 
hereinafter  next  mentioned,  the  district  of  the  Artillery,  in 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Cc 
was,  and  still  is,  a  registrar's  district,  under  and  according  to 
provisions  of  a  certain  Act  of  Parliament,  made  and  passed 
1836,  intituled  ''An  Act  for  Registering  Births,  Deaths,  and  II 
riages  in  England,"  and  hath  been  during  all  that  time,  and  stii 
the  district  of  a  Registrar  of  Births  and  Deaths,  within  the  s 
district;  and  the  jurors  aforesaid,  upon  their  oath  aforesiud 
further  present  that  one  Thomas  Mason,  before,  and  at  the  1 
of  the  committing  the  said  offence  hereinafter  next  mentio 
was  the  Registrar  of  Births  and  Deaths  within  the  aforesaid 
trict,  and  duly  acting  in  that  capacity  under  and  by  virtue  of 
according  to  the  i)rovisions  of  the  aforesaid  Act  of  Parliami 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur 
present  that  Benjamin  Hotine,on  the  16th  day  of  July,  a.d.  ll 
within  the  jurisdiction  of  the  said  Court,  did  appear  before 
said  Thomas  Mason,  so  being  such  registrar  as  aforesaid  of  bi 
and  deaths,  of  and  within  the  said  district,  the  said  Thomas  Mi 
then  and  there  having  full  and  competent  power  and  authorit 

(a)  Btportod  by  Rqbbbt  OaanxiB,  Eiq.,  Barrifttr-at-Uir. 
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births  in  the  district  of  the  Artillery  aforesaid,  and  to 
tatements  touching  any  birth  within  the  said  district,  and 

the  particulars  m  and  by  the  said  Act  of  Parliament 

to  be  known  touching  such  birth;  and  that  the  said 
1  Hotine  then  and  there  unlawfully,  knowingly  and  wil-   j^JutZti^n 

make  a  certain  false  statement  to  the  said  Thomas  Mason,  o/MrfA—fdle 
And  there  being  such  registrar  as  aforesaid,  and  then  and  9i^ie«^«^ 
ring  such  power  and  authority  as  aforesaid,  that  is  to  say, 
tatement  touching  the  particulars  in  and  by  the  said  Act 
iment,  required  to  be  known  and  registered,  touching  and 
3g  the  birth  of  a  certain  child,  alleged  by  him,  the  said 
1  Hotine,  to  have  been  before  then  bom  of  the  body  of 
hia  Robins,  for  the  purpose  of  the  same  false  statement 
serted  by  the  said  Thomas  Mason,  as  such  registrar  as 
,  in  the  register  book  of  births  in  the  said  district  of  the 
'  aforesaid,  that  is  to  say,  a  false  statement,  that  the  name 
other  of  the  said  child,  at  the  time  of  the  making  of  the 
;ement  of  him,  the  said  Benjamin  Hotine,  was  Sophia 
and  that  the  surname  of  the  said  mother  was  then  no 
le  maiden  surname  of  Robins,  but  had  become,  and  was, 
age,  Hotine ;  whereas,  in  truth  and  in  fact,  and  as  the 
jamin  Hotine  well  knew  the  name  of  the  said  mother  was 
the  time  of  the  making  of  the  said  statement  by  him, 
lotine,  nor  had,  &c. 

were  four  more  counts  charging  a  like  offence  in  regard 
hildren,  the  births  being  registered  in  different  distncts. 
cidictment  was  preferred  under  the  Act  6  &  7  Will.  4, 
ituled  ^' An  Act  for  Registering  Births,  Deaths,"  &o.  The 
L  directs  that  the  Registrar-General  shall  furnish  for  the 
gistrars,  register  books  of  births.  ^*  And  every  registrar 
iuthorised,  and  is  hereby  required  to  inform  himself  care- 
ivery  birth,  &c.,  which  shall  happen  within  his  district, 
am  and  register  as  soon  after  the  event  as  conveniently 
lone,  without  fee  or  reward,  in  one  of  the  said  books  the 
rs  required  to  be  registered  according  to  the  forms  in 
(A)  touching  every  such  birth." 

Schedule  (A), 
lis  in  the  District  of  Maryhbone^  North,  in  the  County  of  Middlesex. 
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Sex. 


a» 


Name  and 
•urname 
of  father. 


CrTttn 


Name  and 

maiden 

snmame 

of  mother. 


Rank 

or  profeaalon 

of  father. 


Mebecca 

Green, 

jortneny 

Jenmngs, 


Carpenter 


SUcnatnre, 
description  and 

reiidenoe 
of  tnibrmant 


WUUam  Green 

Father 

Carpenter 

17  North-^. 

Marjflebone 


When 


9  Jamtary 


Signature 

of 
registrar. 


John 

Cox 

Registrar 


Baptismal 
name  If 

added  after 

'regliitrailon 

of  birth. 


The  words  tnd  figures  in  itaUcs  in  this  Schedule  to  be  filled  in  as  the  case  maj  be. 
L  2 
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The  20th  section  directs  that  the  father  or  mother  shall,  i» 

]sumn.     forty-two  days  next  after  the  da^  of  birth,  give  information 

— .        beii^  requested  so  to  do,  to  the  said  registrar  according  to  the  h 

^^       his  or  her  knowledge  and  belief,  of  the  several  particulars  be 

Rt^iffrtuion   f^^uired  to  be  known  and  registered  touching  the  birth  of 

^iSS^^^^du  child. 

Htiimmt.  Xhe  4 1  st  section  enacts,  that  every  person  who  shall  wilfully  o 
or  cause  to  be  made,  for  the  purpose  of  being  inserted  in 
register  of  birth,  death,  or  marna^e,  any  false  statement  toiu 
any  of  the  particulars  herein  required  to  be  known  and  regist 
shall  be  subject  to  the  same  pains  and  penalties  as  if  he 
guilty  of  perjury. 

The  above  Act  received  the  royal  assent  on  the  17th  of  Auj 
1836,  and  on  the  same  day  the  6  &  7  Will  4y  c  85,  intituled ' 
Act  for  Marriages  in  England,**  received  the  royal  assent; 
section  44  enacts,  that  this  Act  shall  be  taken  to  be  part  of  the 
Act  for  registering  births,  deaths,  and  marriages  as  fully 
effectually  as  if  incorporated  therewith,  and  that  all  the  provi 
and  penalties  of  the  said  Act,  &c. 

Sect.  41  enacts,  that  every  prosecution  under  this  Act  sha 
commenced  within  the  space  of  three  years  after  the  offence  < 
mitted. 

A  subsequent  Act  (1  Vict,  c*  22)  is  an  Act  to  exphun 
amend  the  above  Acts. 

The  prosecution  was  at  the  instance  of  the  Queen's  AdviH 
and  arose  out  of  proceedings  in  the  Divorce  Court,  wher« 
defendant  had  presented  a  petition  for  a  dissolution  of  marriag 
reason  of  his  wife's  adultery. 

The  Attorney-General  having  obtained  leave  to  intervene^ 
defendant  withdrew  his  petition,  but  in  the  course  of  the  proo 
ings  made  an  affidavit,  saying : — 1st,  that  in  1838  he  was  mal 
to  one  Mary  Ann  Saunders ;  2nd,  that  there  was  no  issue  of  ^ 
marriage;  3rd,  that  in  Jan.  1839  his  wife  left  him;  and  4tl^l 
in  consequence,  in  April  1840,  he  went  abroad,  and  remained 
Nov.  1841 ;  5th,  that  he  discovered  his  wife  was  living  in  adrij 
with  B.  H.  F;  6th,  that  since  that  time  to  June  1861  (drt 
filing. affidavit)  she  had  lived  and  was  living  with  the  saidK.  H 
and  had  had  several  children  by  R.  H.  F. ;  7th,  no  colls 
between  himself  and  wife ;  and  8tn,  I  have  personal  cognixane 
the  several  fact«  which  are  stated  in  the  1st,  2nd,  3rd,  4th  and 
paragraphs  of  this  my  affidavit,  and  speak  to  the  same  of  mv< 
knowledge.  I  have  no  personal  cognizance  of  the  facts  stated  n 
•5th  and  6  th  paragraphs  of  this  my  affidavit ;  but  I  depose  to 
same  according  to  the  best  of  my  information  and  belief 

This  affidavit  was  produced  by  an  officer  of  the  Divorce  C( 
and  evidence  having  been  given  by  various  registrars  of  the  eof 
in  the  registers,  at  the  instance  of  the  de^ndant,  in  the  I 
following : — 
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tUPKUNTENDBKT  ReGISTRAB'B    DISTRICT  OF  WhITECHAPEL. 

Births  in  the  Diatrict  of  Artillery,  in  the  County  of  Middlesex* 


CiliiiRh 
fidda 


•ny. 


Bcnjtmin 
James 


Sex. 


Boj 


Nanifuid 
•amaise 
of  father. 


INameaod 
maiden 
rarname 

of  mother. 


Benjamin 
HoliM 


Sophia 
Hotine 
fonnerlj 


Banker 
profenioo 
ofliither. 


Fifb- 
moogcr 


Slfnatore, 

deacription 

and  mldenee 

of  iBfonauat 


Benjamin 

Hotine 

Father 

No  4  Chapel 

itreet 


When 
reglotered. 


16th  of 
Jnlj 
1844 


Stgnatore 


or 

Beglitrar. 


Thomas 

Mason 

Registrar 


of  birch* 


m  n  tnie  copj  of  an  entry  in  the  certified  copies  of  entry  in  the  register  book  of  births  in  the  Distriol 
Ucry,  in  the  Connty  of  Middlesex.  Given  at  the  General  Register  OflSoe,  nnder  ths  seal  of  the  offiot 
!7thdayofMaieh,  1868. 

proposed  the  affidavit  should  be  read,  relying  upon  that 

that  the  defendant  was,  in  1838,  married  to  Mary  Ann 
I,  that  at  the  time  he  caused  the  entries  to  be  made  in 

to  the  births  of  the  children  since  she  left  him,  and  when 
bed  Sophia  Hotine,  formerly  Robins,  as  the  mother,  he 

wife  Mary  Ann  Hotine,  formerly  Saunders,  was  alive. 
me  for  the  prosecution  being  closed, 
i  objected  that  the  6  &  7  Will  4,  c.  85,  s.  41,  enacts 
J  prosecution  under  the  Act  shall  be  commenced  within 
ITS,  and  a  provision  is  also  made  incorporating  the  Act 
6  &  7  Will.  4,  c.  86 ;  eo  this  prosecution  is  out  of  time, 
r.  Lord  Dunboyne^  3  Car.  &  Kir.  this  point  was  urged, 
I  Campbell,  who  was  trying  the  case,  thought  it  so  argue- 
he  said  he  would  reserve  it  if  it  became  necessary. 
tsco^EB. — Of  course  that  will  be  so  in  this  case. 
i  then  objected  that  the  affidavit  did  not  sufficiently  prove 

wife  Mary  Ann  Saunders  was  alive  at  the  time  the 
a  the  registers  were  made.  ^'The  defendant  expressly 
I  to  the  5th  and  6th  paragraphs,  he  is  only  stating  to 

of  his  knowledge  and  belief.  He  may  be  lawfully 
to  Sophia  Kobins,  and  his  description  then  would  be 
trae.  He  swears  he  has  not  seen  or  cohabited  with  his 
9  1839.'' 

—It  is  not  for  the  prosecution  to  show  that  he  has  not 
d  bigamy. 

Lbcobdeb. — You  say  he  has  either  committed  bigamy  or 
ilse  statement.  It  is  not  enough  for  you  to  say  he  has 
d  (me  of  two  crimes,  and  ask  the  jury  to  say  he  has  com-* 
le  one  you  select.    It  is  for  you  to  prove  he  knew  his  wife 

at  the  time  he  caused  these  entries  to  be  made,  not  that 
it  when  the  affidavit  was  sworn  in  1861. 
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Km.  Giffard. — ^I  say,  farther,  that  the  statements  made  to  the  regw- 

HoriiiB.     *^™  ^^®  *''"®>  ^^^  ^^^*  '^  ^'^^^^  *^®  prosecution  are  contending  for 

be  correct,  illegitimate  children  could  never  be  registered.     It  il 

1862.        not  required  by  the  Act  6  &  7  Will.  4,  c  86,  that  a  man  should 
Begutration    ^^^^  *^  *^^  registrar  whether  or  not  he  is  married  to  the  womai 
cf  birth— Fidte  with  whom  he  is  living.    There  is  nothing  in  the  schedule  to  shoif 
■   t^BtemaU:     that  the  wprds  father,  mother,  mean  married  father  or  mariiel 
mother.     A  bastard  is  sometimes  called  Jilius  nuUius^  but  as  Vk 
example  that  the  defendant  rightly  described  himself  as  father,  il 
Rex  V.  Hodnettj  1  T.  B.  9,  it  was  held  that  bastards  are  within  & 
'    meaning  of  the  Marriage  Act,  which  requires  the  consent  of  thi 
father,  &c,  to  the  marriage  of  persons  under  age  who  are  no! 
married  by  banns.    The  words  in  the  schedule,  maiden  surname 
mother  are  relied  upon  as  applying  only  to  a  change  of  surname 
marriage,  but  a  surname  is  gained  by  reputation.     What  law 
existence  gives  a  surname  ?     How  does  a  woman  change  her  ni 
by  marriage  ? 

The  Recorder. — Her  Jirst  act  after  marriage  is  to  sign, 
the  name  it  is  said  she  acquires,  but  her  maiden  name. 

Giffard. — And  she  gains  the  surname  of  the  husband  by  repotl 
and  so  a  *^  bastard  may  gain  a  surname  by  reputation,  thou^  Il 
has  none  by  inheritance:"  (1  Inst.  3,  123;  6  Co.  65.)    Althoug 
the  legislature,  in  passing  this  Act,  had  the  old  registers  befiH 
them,  they  made  no  distinction  as  to  how  a  bastard  should  1 
described  in  the  register.     It  was  the  custom  in  the  old  parii 
registers  to  add  to  the  entry  B.  B.,  signifying  base  born.    The  Al 
under  which  this  prosecution  is  instituted  says,  '^  It  is  expediei 
to  provide  the  means  for  a  complete  register  of  the  births,  &C., 
his  Majesty's  subjects  in  England  f  and  there  is  nothing  in  it 
show  that  it  is  intended  to  be  used  as  a  means  for  discovering 
persons  living  together  are  married  or  not.     Had  that  been  f 
object  the  words  legal  father  or  legal  mother  might  have  been  mi 
in  the  schedule. 

Orridge^  on  same  side. — The  18th  sec.  of  6  &  7  Will.  4,  c. 
defines  the  duty  of  the  registrar  upon  a  birth  being  registei 
**  Every  registrar  shall  be  authorised,  and  is  hereby  required 
inform  himself  carefully  of  every  birth,  &c.,  which  shall  hap 
within  his  district,  &c.,  and  to  learn  and  register  as  soon  after 
event  as  conveniently  may  be  done,  &c,  in  one  of  the  said  b« 
the  particulars  required  to  be  registered  according  to  the  forms  in 
said  schedules  A  and  B  respectively  touching  every  such  birdfj 
Ac."  And  the  20th  sec.  of  the  same  Act  directs  that  the  fathe4 
&C.,  "  shall,  within  forty-two  days  next  after  the  day  of  every  sndl 
birth,  give  information  upon  being  requested  so  to  do  to  the  sail 
registrar,  according  to  the  best  of  his  knowledge  and  belief,  d 
the  several  particmars  hereby  required  to  be  known  and  regitf 
tered  touching  the  birth  of  such  child."  Here,  to  the  best  of  th 
defendant's  belief,  he  was  the  father  of  the  child,  and  afij 
conversation  the  registrar  may  have  had  with  him  as  to  married  ol 
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not  married  was  extra  his  duty.     The  schedule  is  explicit,  and  the        B^^^*- 
sections  just  quoted  refer  to  it.  Hotikb. 

John   Clerk  {Beasley  with  him). — The   question  of  course  is,        — —  * 
whether  the  defendant  knowingly  gave  untrue  information  to  a       ^^' 
r^istrar  bound  by  the  Act  6  &  7  Will.  4,  c.  86,  to  ascertain   jug^inuiom 
certain  particulars  and  insert  them  in  a  book  also  directed  to  be  of  birth— Faim 
kept  by  the  registrar.     If  the  schedule  to  that  Act  simply  said     MUUeintnL 
''father  andmotner,"  much  of  the  argument  advanced  might  avail ; 
but  the  words  are  '^  name  and  maiden  surname  of  mother,''  and 
sorely  that  roust  be  taken  to  mean  surname,  before  being  changed 
by  marriage.     Although  the  first  act  of  a  wife  after  marriage  is  to 
^i^  her  maiden  name,  she  is  at  once  addressed  by  surrounding 
friends  by  the  new  name  she  has  acquired,  and  that  name  is  hers 
iSai  changed  by  permission  of  the  law,  or,  perhaps,  another  mar- 
riage.    If  the  Act  intended  by  *^  maiden  surname  "  the  name  of 
the  mother  before  marriage^  the  registrar  was  bound  to  ascertain  if 
the  defendant  were  married,  and  the  defendant  by   saying  the 
name  was  **Hotine,  formerly  Robins,"  answered  falsely,  &c. 

The  Secobder.-— Suppose,  fifteen  years  back,  there  was  a 
^    Sophia  Bobins,  and  during  the  last  fifteen  years  she  was  known  as 
^    Sophia  Hotine,  what  would  be  her  real  name  ? 

ClerK — To  the  world,  Hotine ;  and  if  the  defendant  had  been 
ffinply  asked  the  name  of  the  mother,  **  Hotine  "  would,  perhaps, 
have  been  correct ;  but  he  goes  farther,  and  says  her  ^*  maiden 
surname  "  has  been  changed. 

Giffard. — If  a  person  marry  a  widow,  it  could  hardly  be  con- 
tended that  in  order  to  comply  with  the  form  of  the  Act  her 
nuuden  name  was  to  be  given.     That  would  not  identify  her. 

The  Becordeb,  after  consulting  Mellory  J,,  said,  as  to  the 
points  whether  in  law  these  were  true  answers  to  the  questions 
leqoired  to  be  answered  by  the  Act  of  Parliament,  is  a  question  I 
aball,  if  it  becomes  necessary,  reserve  for  the  consideration  of  the 
Court  of  down  Cases  Reserved ;  but  I  shall  take  the  opinion  of 
die  jury  whether  there  was,  on  the  part  of  the  defendant,  a  wilful 
misdescription  made,  with  the  object  that  a  falsehood  should  be 
inserted  in  the  register. 

Not  Guilty. 


159  CBOriNAL  LAW  CASES. 


COURT  OF  CRIMINAL  APPEAL. 

April  26,  1862. 

(Before  E^i^  CJ.,  Mabtin,  B.,  Chanxell^B.^  Blageburn  J.,«  ^. 
and  Keating,  J.) 

Re€u  r.  Francis  Fretwell.  (a) 

Abortion — Attempt  to  procure — Supplying  dru^ — Accessory. 

The  deceaeed  woman  became  pregnant  by  the  prisoner^  and  died  fHm^a^ak 
the  ^ets  of  corrosive  sublimate  taken  by  her  Jor  the  purpose  cf  pro^^m^ 
ducing  abortion.  The  prisoner  knowingly  procured  it  for  thedecmseett^amii 
at  her  instigation  and  under  the  influence  of  threats  of  self-desimclio^^ms 

if  the  rneans  o^ producing  abortion  were  not  supplied  to  her,     Thejva 

negatived  the  fact  of  the  prisoner  having  administered  it,  or  cawid 
to  be  taken  by  her : 

Heldy  that  the  prisoner  was  not  guilty  of  murder  as  an  accessory  brfor 
thefact. 

CASE  reeerved  for  the  opinion  of  this  Court  by  Cockbum,  Ch 
Francis  Fretwell  was  indicted  and  tried  before  me,  at  the  la 
assizes  for  the  county  of  Nottingham,  for  the  wilful  murder  < 
Elizabeth  Bradley.  The  deceased  had  died  from  the  effects  < 
corrosive  sublimate  taken  for  the  purpose  of  producing  abortion. 

The  poison  had  been  procured  for  her  by  the  prisoner  with  fa  ^ 
knowledge  of  the  purpose  to  which  it  was  to  be  applied  \  bat  thee  ^^ 
was  ground  for  believing  that  the  prisoner  in  procuring  the  poisQ^^^ 
had  acted  at  the  instigation  of  the  deceased,  and  under  tneinfluenGSSe* 
of  threats  by  her  of  self-destruction  if  the  means  of  producin^,  -€ 
abortion  were  not  supplied  to  her. 

She  was  a  married  woman  living  in  service  separately  from  he^^^ 
husband,  and  had  become  pregnant  by  the  prisoner.  She  ha^  -^ 
endeavoured  to  purchase  corrosive  sublimate  herself,  but  th  ^^ 
druggists  to  whom  she  had  applied  having  refused  to  furnish  it  t^  -^^ 
her,  she  had  urged  the  prisoner  to  procure  it.  The  prisoner  wa  --^* 
not  present  when  the  poison  was  taken. 

The  facts  in  question  occurred  in  the  month  of  July  1861  -^* 
anterior  to  the  coming  into  operation  of  the  24  &  25  Vict,  c  94. 

The  Jury,  upon  questions  specially  put  to  them  by  me  upon  th^*^  ^^ 
evidence,  expressly  negatived  the  fact  of  the  prisoner  havin^^P^ 
administered  the  poison  to  the  deceased,  or  caused  it  to  be  takeK:=^^ 

(a)  Reported  bj  Johh  Thoufsok,  Esq.,  Barrister-at-Lair. 
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hf  hen    Thej  found  ppeciallj  that  the  prisoner  procured  the 
poison^  and  delivered  it  to  the  deceased  with  a  knowledge  of  the  yramomVi 
porpose  to  which  she  intended  to  applj  it,  and  that  he  was  there-       wmum 
fore  accessory  before  the  fact  to  her  taking  poison  for  the  purpose       r~ 
m      of  procuring  abortion. 
I  Upon  this  finding  I  directed  the  jury  to  find  a  verdict  of  wilful  Feh  de  m— 

'  murder  against  the  prisoner^  reserving  for  the  consideration  and 
decision  of  the  Court  of  Criminal  Appeal  whether  such  verdict 
was  right  in  point  of  law. 

In  giving  such  direction  I  acted  in  deference  to  the  authority  of 
the  case  of  Begi.  v,  BusseUj  1  Moo.  C.  C.  356,  but  it  appearing  to 
xme  doubtful  how  far  the  ruling  of  the  judges  in  that  case,  that  if 
jMison  be  taken  by  a  woman  to  produce  abortion,  and  death  ensueSf^ 
'CJhe  woman  iBfelo  de  se^  could  be  upheld ;  and  still  more  so  how  far 
s^  man,  accessory  to  the  misdemeanor  of  a  woman  in  taking  poison 
^r  the  purpose  of  producing  abortion,  can  properly  be  hdd  to  be 
^ecessory  to  the  self-murder  of  the  woman,  if  contrary  to  the 
^tention  of  the  parties  death  should  be  the  consequence ;  I  have 
x^eaerved  these  points  for  the  consideration  of  the  Court. 

^  A  further  question  arises  as  to  the  admissibility  of  the  deposi- 
tions of  the  deceased,  upon  which  the  case  against  the  prisoner 
xiuuoly  de{)ended. 

Her  evidence  having '  been  taken  on  a  charge  against  the 
prisoner  of  having  administered,  or  caused  to  be  taken,  poison,  in 
Ofder  to  produce  abortion,  it  was  objected  that  the  depositions 
^ymere  not  admissible  on  the  present  charge  as  being  substantially 
Afferent  from  the  one  on  which  the  evidence  had  been  taken. 

I  was  disposed  to  think,  the  transaction  being  the  same,,  the 

^(Vtdence  was  admissible,  although,  in  consequence  of  the  death  of 

the  woman  having  supervened,  the  charge  had  assumed  a  different 

4uipe  and  character.    I  however  reserved  this  question  also  for  the 

OoDsideration  of  the  Court.  A.  E.  Cockbubn. 

Ko  counsel  appeared  to  argue  on  either  side  in  this  case. 

The  following  is  an  abstract  of  the  case  of  Bex  v.  Russell^  cited 

^beve:-^'^  Russell  was  tried  on  an  indictment  which  charged 

<Sanih  Wormslev  with  murdering  herself  with  arsenic,  and  Russell 

^^th   inciting   her  to  commit    the    said  murder.     It  appeared 

^^bat  Wormsley,  who  was  about  four  months  advanced  in  preg* 

Clancy,  but  not  quick  with  child,  died  from  taking  arsenic,  whidi 

^ihe  bad  received  from  Russell,  for  the  purpose  of  procuring  a  mia- 

^^aniage,  and  that  she  knowingly  took  it  with  intent  to  procure  a 

^niacarria^e,  in  the  absence  of  Russell.    It  was  objected  that  there 

^rasuo  evidence  to  prove  that  she  was^e/a  de  se;  that  the  9  Gea  4^ 

^x31,  s.  13;  did  not  apply  to  a  woman  administering  poison  to 

X^ireelf ;  and  that,  assuming  her  to  have  taken  arsenic  knowingly, 

ai9Qd  with  intent  to  procure  a  miscarriage,  she  was  not  guilty  of  any 

fdSeace;  and,  consequentlv,  if  there  were  no  principal  there  could 

1)eno  accessory.     Secondly,  that  the  7  Geo.  4,  c.  64,  s.  9,  did  not 

Vply  to  the  oase  of  a  principal  who  was  felo  de  se.     Upon  a  case 

.         inervf^  it  waa  held  that  die  was  felo  de  sej  that  Russell  was  an 
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accessory  before  the  fact,  but  that  he  could  not  be  tried  as  ai 

TkAsoBFBm'  accessory  under  the  7  Geo.  4,  c.  64,  s.  9,  as  he  could  not  have  bcci 

WBLL.       tried  at  all  before  that  statute,  which  was  to  be  considered  ai 

- —       extending  to  those  persons  only  who  before  the  statute  were  triabU 

]_^        either  with  or  after  the  principal,  and  not  to  make  those  triable 

Felo  de  se—   who  before  never  could  have  been  tried." 

Acemoty.  Erle,  C.J. — The  prisoner  was  convicted  of  murder,  and  the 
question  is,  whether,  upon  the  facts,  he  was  properly  convicted 
The  deceased,  Elizabeth  Bradley,  was  pregnant,  and  took  a  dose 
of  sublimate  for  the  purpose  oF  producing  abortion.  The  sublimate 
had  been  procured  for  her  by  the  prisoner,  with  the  full  knowledge 
of  the  purpose  for  which  it  was  to  be  applied.  The  prisoner  ii 
procuring  the  poison  had  acted  at  the  instigation  of  the  deceased 
and  under  the  influence  of  threats  of  self-destruction  if  the  meani 
to  procure  abortion  were  not  supplied  to  her.  Then  the  case  seti 
out  the  motives  which  induced  the  woman  to  be  so  desirous  o: 
preventing  her  state  being  known.  The  jury  negatived  the  faci 
of  the  prisoner  having  administered  the  poison  to  the  deceased,  oi 
caused  it  to  be  taken  by  her ;  but  said  that  he  had  delivered  it  t( 
her  with  the  knowledge  of  the  purpose  to  which  she  intended  t( 
apply  it,  and  so  they  were  directed  that  he  was  a  principal  in  th< 
murder.  Cockburn,  C.J.,  reserved  the  case,  holding  the  party  t< 
be  guilty  of  murder  by  reason  of  the  decision  in  the  case  of  Me: 
V.  Russeli,  1  Moo.  C.  C.  356 ;  but  the  facts  of  the  present  casi 
appear  to  me  to  differ  materially  from  the  facts  in  that  case,  when 
the  prisoner,  finding  the  woman  to  be  pregnant,  procured  arsenii 
for  the  purpose  of  procuring  abortion,  and  himself  administere< 
arsenic  to  her,  she  taking  it  without  a  knowledge  of  what  it  was 
but  taking  it  for  the  purpose  of  procuring  abortion,  and  it  causee 
her  death.  The  Judges  held  that  it  was  a  dangerous  misdemeano: 
in  her  to  take  a  drug  for  the  purpose  of  procuring  abortion,  but  i 
statute  had  recently  passed  to  meet  such  a  case.  It  had  been  hele 
'  to  be  a  dangerous  misdemeanor  to  take  a  drug,  and  if  in  the  perpe 
tration  of  a  dangerous  misdemeanor  death  ensued,  the  party  wa: 
guilty  of  murder  for  that  death,  and  the  woman  had  been  held  b] 
a  majority  of  the  judges  to  have  been  guilty  of  murder^  felode  se 
and  Kussell  was  an  accessory  to  the  murder  by  administering  th< 
arsenic  with  intent  to  procure  abortion.  Now,  in  the  present  cas( 
there  appears  to  me  a  very  marked  distinction  between  the  conduc 
of  the  prisoner  Fretwell  and  the  conduct  of  the  prisoner  Russell 
In  Russell's  case  the  prisoner  administered  the  poison.  In  th< 
present  case  the  prisoner  was  unwilling  that  the  deceased  shoule 
take  the  poison ;  it  was  at  her  instigation  and  under  the  threat  o 
'  self-destruction  that  he  procured  it  and  supplied  it  to  her ;  but  i 
was  found  that  he  did  not  administer  it  to  her  or  cause  her  to  tak< 
it.  It  would  be  consistent  with  the  facts  of  the  case  that  he  hopee 
she  would  change  her  mind ;  and  it  might  well  be  that  the  prisone 
hoped  and  expected  that  she  would  not  resort  to  it*  There  is  i 
ikiaterial  distinction  between  the  two  cases.  The  Court  do  no 
think  it  necessary  to  lay  down  the  law  whether  the  person  takinj 
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it  would  be  guilty  o£felo  de  Me.     I  am  the  more  fortified  in  this        *■<>• 
decision  by  looking  at  the  late  statute,  24  &  25  Vict,  c  100,  YnAamFwacr- 
88.  58y  59,  which  contains  some  important  provisions,   and  has       well. 

defined  the  crime  both  of  the  woman  taking  the  poison  and  the        

party  procuring  it  and  causing  her  to  take  it     The  late  statute        ]^' 
has  made  the  party  who  procures  the  drug  guilty  of  a  misde-   Fdo  de  #e- 
meanor,  but  made  it  a  totally  different  kind  of  crime  to  the     AecMiorf. 
administering.     In  my  opinion  the  prisoner  was  not  guilty  of 
murder,  and  the  conviction  must  be  reversed. 

Mabtin,  B.,  thought  the  conduct  of  the  prisoner  was  too 
remote  to  make  him  guilty  of  murder. 

Channell,  B.,  concurred  in  the  judgment  as  given  by  Erie, 
C.J. 

Blackburn,  J.,  also  concurred.  According  to  the  finding  of 
the  jury  the  prisoner  did  not  cause  the  poison  to  be  administered^ 
and  was  not  a  party  to  it  in  such  a  way  as  to  make  it  amount  to 
murder. 

Keating,  J.,  was  of  the  same  opinion. 

Convictian  reversed. 
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COUBT  OP  CRIMINAL  APPEAL. 

April  26,  1862. 

(Before  Eble,  C. J.,  Mabtik,  B.,  Channell,  B.,  Blackbubn,  J.^ 
and  Keating,  J.) 

Reg.  v.  William  STBPnBN80N.(a) 

Etfidence — Illness  of  witness — Admissibility  of  deposition'^ll  Sf  \2  VtcL 

c.  42,  s.  17. 

It  is  a  question  for  the  presiding  Judge  to  determine  whether  the  proof  of 
a  witness  being  so  ill  as  not  to  be  able  to  travel,  within  the  meaning  of 
the  II  ^  12  Vict,  c.  42,  s.  17  ^  is  sufficient  for  the  purpose  of  admitting 
his  deposition  before  the  committing  magistrate.  Therefore,  when  the 
deposition  was  admitted  upon  evidence  that  the  prosecutrix  was  daily 
expecting  her  confinement  and  otherwise  poorly,  and  therefore  too  ill  to 
travel,  Uiis  court  declined  to  interfere  with  the  exercise  of  the  discretion 
of  the  presiding  judge, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  North  Riding  Sessions  (Yorkshire). 

The  prisoner  was  tried  at  the  Easter  quarter  sessions  of  the 
North  Riding  of  Yorkshire  for  obtaining  money  under  false 
pretences  from  one  Mary  Smith. 

The  female  servant  and  the  brother  of  Mary  Smith  proved  that 
the  latter  was  daily  expecting  her  confinement ;  and  the  brother 
stated  that  she  was  *^  poorly  otherwise ;"  and  that  she  was  therefore 
too  ill  to  travel  from  her  place  of  residence  to  the  place  of  trial,  a 
distance  of  about  twenty-five  miles. 

The  counsel  for  the  prosecution  then  proposed  to  give  in  evidence 
the  deposition  of  Mary  Smith,  duly  taken  before  the  committing 
magistrate,  to  which  the  prisoner's  counsel  objected,  on  the  ground 
that  the  illness  (if  any)  ought  to  have  been  proved  by  a  medical 
man,  and  that  the  expectation  of  her  confinement  was  not  an 
illness  contemplated  by  sect.  17  of  the  11  &  12  Vict  c  42, 
which  authorised  the  deposition  being  given  in  evidence  on  the 
trial 

The  Court  decided  on  receiving  the  evidence  tendered  by  the- 

(a)  Btported  by  Jobm  THOMnov,  Eiq^  Banitt«Hit-Lair. 
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firoseootioii  of  the  illneas,  and  also  upon  reading  in  evidence  tlie 
deposition  of  Mary  Smith,  taken  before  the  committing  magistrate. 

The  prisoner  was  found  guiltj,  and  sentenced  to  two  calendar       

months  imprisonment,  with  hard  labour ;  but  the  execution  of  the       ^^^' 
sentence  was  respited,  and  the  prisoner  was  admitted  to  bail  to 
appear  at  the  next  quarter  sessions  of  the   North   Riding  of 
Yorkshire. 

At  the  re(]^ue8t  of  the  prisoner's  counsel^  this  case  was  granted 
for  the  opimon  of  th^  Court  of  Criminal  Appeal  on  the  points 
zaised  on  behalf  of  the  prisoner.  Cathcabt,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

The  following  are  the  words  of  sect.  17  of  the  11  &  12  Vict. 
<.  42: — *^And  be  it  enacted  that  in  all  cases  where  any  person 
«hall  appear,  or  be  brought  before  any  justice  or  justices  of  the 
peace  charged  with  any  indictable  offence,  whether  committed  in 
JBogland  or  Wales,  or  upon  the  high  seas^  or  on  land  beyond  the 
•aea,  or  whether  such  person  appear  voluntarily  upon  summons,  or 
})ave  been  apprehended  with  or  without  warrant,  or  be  in  custody 
for  the  same  or  any  other  offence,  such  justice  or  justices,  before 
lie  or  they  shall  commit  such  accused  person  to  prison  for  trial,  or 
l)efore  he  or  they  shall  admit  him  to  bail,  shall,  m  the  presence  of 
«uch  accused  person,  who  shall  be  at  liberty  to  put  questions  to 
:s,nY  witness  produced  against  him,  take  the  statement  on  oath  or 
affirmation  of  those  who  shall  know  the  facts  and  circumstances 
of  the  case,  and  shall  put  the  same  into  writing,  and  such  depo- 
sitions shall  be  read  over  to  and  signed  respectively  by  the 
witnesses  who  shall  have  been  so  examined,  and  shall  be  signed 
^Iso  by  the  justice  or  justices  taking  the  same,  and  the  justice  or 
Justices  before  whom  any  such  witness  shall  appear  to  be  examined 
as  aforesaid,  shall,  before  such  witness  is  examined,  administer  to 
such  witness  the  usual  oath  or  affirmation,  which  such  justice  or 
.justices  shall  have  full  power  and  authority  to  do,  and  if,  upon  the 
trial  of  the  person  so  accused  as  first  aforesaid  it  shall  be  proved 
by  the  oath  or  affirmation  of  any  credible  witness,  that  any  person 
whose  deposition  shall  have  been  taken  as  aforesaid  is  dead,  or  so 
ill  as  not  to  be  able  to  travel^  and  if  also  it  be  proved  that  such 
deposition  was  taken  in  the  presence  of  the  person  so  accused,  and 
that  he  or  his  counsel  or  attorney  had  a  full  opportunity  of  cross- 
-examining the  witness,  then,  if  such  deposition  purport  to  be 
signed  by  the  justice  by  or  before  whom  the  same  purports  to  have 
been  taken,  it  shall  be  lawful  to  read  such  deposition  as  evidence  in 
^och  prosecution,  without  further  proof  thereof,  unless  it  shall  be 
proven  that  such  deposition  was  not  in  fact  signed  by  the  justice 
purporting  to  sign  tne  same." 

Eble,  C.  J. — The  question  reserved  in  this  case  is,  whether 
the  deposition  of  the  prosecutrix,  taken-  before  the  committing 
•magistrate,  was  admissible  in  evidence  at  the  trial  in  consequence 
•of  proof  of  her  illness  at  the  time,  and  whether  her  illness  was 
within  the  meaning  of  the  statute.  The  words  of  the  statute  are, 
''^If  the  party  shtdl  be  proved  to  be  dead  or  too  ill  to  travel.'' 
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1^*        The  evidence  at  the  trial  was,  that  the  proeecutrix  was  daily 
SrspsQDiQOK.  exp^tbg  her  oonfinemeBt.  and  her  brother  stated  that  ^*  she  was- 

poorly  otherwise^"  and  that  she  was  therefore  too  ill  to  travel. 

•  ]|^-       The  prisoner's  counsel  objected  that  the  illness  ought  to  havebeeur 
j)ep4miiou^  proved  by  a  medical  man»  and  that  the  expectation  of  her  oon- 
MmUtibOUy.  finemeut  was  not  an  illness  within  the  meaning  of  the  statute  to 
admit  the  deposition.    We  do  not  mean  to  ^rm  such  a  propo- 
sition.    There  may  be  inddents  in  regard  to  pregnancy  which  will 
bring  the  case  witnin  the  statute,  and  we  consider  that  it  is  in  the 
discretion  of  the  presiding   judge  to   determine  whether    the 
.  deposition  is  admissible  under  the  circumstances,  for  he  is  respon- 
.  sible  that  the  party  be  proved  to  be  too  ill  to  travel,  and  this  Court 
.ought  not  to  reverse  his  decision.    We  therefore  think  the  Court 
of  Quarter  Sessions  acted  rightly  in  admitting  the  deposition,  and 
affirm  the  conviction. 

The  other  Judges  concurred,  on  the  ground  that  it  was  a 
question  for  the  presiding  judge  to  determine,  and  that  if  he 
thought  the  evidence  of  the  illness  sufficient  within  the  statute,  it 
was  tar  him  to  act  upon  bis  discretion* 

Conviction  affirmedU 
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April  26,  1862. 

(Before  Erle,  C.J.,  Martin,  B.,  and  Channell,  B., 
Blackbubn,  J.,  and  Keating,  J.) 

Reg.  v.  John  jENNisoN.(a) 

Fahe  pretence — Existing  fact — Promise. 

Money  was  obtained  by  the  prisoner  from  an  unmarried  women  on  the 
false  representations  that  he  was  a  single  man^  and  that  Tie  would 
furnish  a  house  with  the  money y  and  would  then  marry  her : 

Ueldj  that  the  false  representation  of  an  existing  fact  {that  he  was  not  a 
single  man)  was  sufficient  to  support  a  conviction  for  false  pretences^ 
although  the  money  was  obtained  by  that  representation^  united  with 
the  promise  to  furnish  a  house  and  then  marry  her. 

CASE  reserved  for  the  opinion  of  this  Court  by  Cockbum,  C.J. 
John  Jennison  was  mdicted  and  tried  before  me  at  the  last 
assizes  for  the  county  of  Nottingham  for  obtaining  %L  from  one 
Ann  Hayes  by  &lse  pretences. 

(a)  Reported  by  JOBV  THOMFSOir,  Enq.,  B«rri«ter-«t-Law. 
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The  prisoner,  who  had  a  wife  living,  had  represented  himself  to        ^ro. 
the  prosecutrix,  who  was  a  single  woman  in  service,  as  an  unmar-    jb,„JJ^ 
ried  man,  and  pretending  that  he  was  about  to  marry  her,  induced        — . 
her  to  hand  over  to  him  a  sum  of  SL  out  of  her  wages  received  on        ^^^^ 
leaviD|f  her  service,  representing  that  he  would  go  to  Liverpool,        f^ 
and  with  the  money  furnish  a  house  for  them  to  live  in,  and  that    pretMcu— 
having  done  so  he  would  return  and  marry  her.     Having  obtained  Exiaingfact. 
the  money  the  prisoner  went  away  and  never  returned. 

The  prosecutrix  stated  that  she  had  been  induced  to  part  with 
her  money  on  the  faith  of  the  representation  of  the  prisoner  that 
Jie  was  a  single  man,  that  he  would  furnish  a  house  with  the 
money,  and  would  then  marry  her. 

There  was  no  doubt  that  these  representations  were  false,  and 
that  morally  the  money  had  been  obtained  by  false  pretences. 
IBut  it  was  contended  on  the  part  of  the  prisoner  that,  as  the 
]>ro8ecutrix  had  been  induced  to  part  with  the  money  by  the  joint 
operation  of  the  three  representations  made  by  the  prisoner,  that 
3ie  was  unmarried,  that  he  would  furnish  a  house  with  the  money, 
^nd  that  he  would  then  piarry  her,  and  as  only  the  first  of  these 
^pretences  had  reference  to  a  present  existing  fact,  while  the  others 
:related  to  things  to  be  done  in  future,  the  indictment  could  not 
le  maintained. 

I  reserved  the  point,  and  the  prisoner  having  been  convicted, 
Xiave  DOW  to  request  the  decision  of  the  Court  upon  the  question. 

A.  E.   COGKBUBN. 

ISo  counsel  appeared  to  argue  on  either  side. 

£ble,  C.  J. —  We  are  of  opinion  that  the  conviction  in  this  case 
"^as  proper.  The  indictment  was  for  obtaining  821  from  Ann 
Sayes  by  false  pretences,  and  it  was  found  by  the  jury  that  the 
^^^oman  parted  with  the  money  on  the  false  representation  by  the 

i^^risoner  that  he  was  a  single  man,  and  the  promise  that  he  would 
^y  out  the  money  in  furnishing  a  house  for  them  to  live  in,  and 
"^uat  he  would  then  marry  her.    It  is  perfectly  clear,  that  obtaining, 
.^oney  by  a  falq^  promise  is  not  the  subject  of  an  indictment ;  but 
^ere  there  was  the  ffdse  pretence  that  the  prisoner  was  an  un- 
^^rried  man,  which  was  an  essential  fact  in  this  case,  and  without 
'^hich  pretence  the  prisoner  never  would  have  obtained  the  money 
^^^m  the  woman.    Now,  one  false  fact,  by  means  of  which  the 
^oney  is  obtained,  sufficiently  sustains  the  indictment,  although 
^t  may  be  united  with  false  promises  which  would  not  of  them- 
^elves  do  so.    The  conviction  therefore  was  right, 
^e  other  Judges  concurring. 

Conviction  affirmed* 
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•(Before  Erle,  C. J.,  Mabtik,  B.^  Chankbll,  B.,  Blackbitbk^  J*,      L> 
and  Keating^)  Vns 

Reg.  v.  James  Fitch.  ^'^ 

Reg.  v.  Johx  Howley.(ii)  *5^ 

Forgery — Turnpike  ticket — Receipt  for  money — 24  4r  25  Vicim 

c.  98,  ^.  23.  - 

-J* 
A  iumpike  ticket  ii  a  receipt  for  money ^  and  theforgingy  4^.,  thereof  k      ^ 
a  felony  witkin  tke  meaning  oftke2^^  25  Vict.  c.  98,  s.  23.  ^ 

CASE  reserved  for  the  opinion  of  this  Court  by  Wightman,  J. :- —       ?« 
At  the  last  Kingston  Assizes,  two  men,  named  James  Fitcsfc\      ^ 
and  John  Howlej,  were  severally  convicted  before  me  of  utteiitt^ 
forged  receipts  for  money,  and  the  question  is,  whether  tl — me 
document  which  in   each  case  was  uttered   by  the    pri8one=ac:t« 
respectively  is  a  receipt  for  money  within  the  meaning  of  tt=^^^ 
24  &  25  Vict.  c.  98,  s.  23. 

The  prisoners  were  two  of  the  carmen  employed  by  the  SoutMCT}- 
Westem  Railway  Company,  who  every  evening  repay  the^g^ 
•carmen  any  sums  they  may  have  expended  during  the  day  f(^^^^ 
paaong  with  their  vans  or  carts  through  any  turnpikes,  and  eacsi::^" 
of  the  prisoners  produced  and  gave  to  the  oflScer  of  the  compan  ^^^Y 
whose  duty  itVras  to  pay  them  or  allow  them  in  account  bxl^^^J 
money  they  had  expended  in  passing  through  the  St.  James^^^^ 
tumpoke-gate,  a  false  ticket,  in  torm  and  colour  resembling  the  ^ 
issued  at  that  gate,  as  a  voucher  for  their  having  passed  throu[ 
the  gate  and  paid  the  tolls,  whereas  they  had  not  passed  through 
(that  or  any  of  the  gates  belonging  to  the  trust,  or  paid  the  tolls. 


(a)  Reported  by  Jem  Thomtsos,  Esq.,  Barrbter-tt-Law. 
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Bbo. 

V. 


'*  Bermondsej,  Rotherhithe 

UOWLKT. 

19/2        and  Deptford  Roads,        1/- 

186S. 

St.  JamesVffate. 

18 

^org^rp 

Clean  Fort-place,  East-lane,  PlooKh-bridge, 

lUeeiptJbr 

St.  James's  ChiDa-ball,  Rotherhithe,  New- 

tncMMy* 

road,  Gibraltar  Swan-bar,  and  on  all  side  bars 

ofthetmst." 

and  Is  in  imitation  of  a  turnpike-ticket  given  upon  passing 
through  the  St.  James's-gate.  The  figure  Is.  upon  the  right-hand 
aide  indicates  that  Is.  has  been  paid  upon  passino^  through  the 
turnpike-gate.  If  a  larger  or  smaller  sum  than  Is.  is  paid»  the 
sum  actually  paid  is  inserted,  and  the  Is.  marked  upon  the  copy 
set  out  in  this  case  is  merely  introduced  as  a  specimen  of  tne 
fomi* 

The  prisoners  are  now  undergoing  the  sentence  which  I  passed 
at  the  time.  Wm.  Wightmak. 

C   fVood  was  instructed  on   behalf  of    the  prosecution;   no 
coansel  was  instructed  for  the  prisoners. 

Martin,  B.,  asked  what  the  objection  raised  at  the  trial  was. 

J.  Thompson  {amicus  curuB)  said,  he,  as  counsel  in  the  case  at 

the  trial,  had  taken  the  objection  that  a  turnpike-ticket  was  a 

mere  pass  entitling  a  person  to  pass  with  his  horse  and  yehicle 

throogn  the  gates  mentioned  on  it,  and  that  it  was  not  a  receipt 

for  money;  but  on  looking  into  the  General  Turnpike  Act^  3 

Gteo.  4,  c  126,  s.  37  (see  also  4  Geo.  4,  c.  95,  s.  28),  he  found  that 

the  objection  was  not  tenable,  for  turnpike  trustees  were  bound  to 

piome  tickets  denoting  the  payment  of  toV^  and  also  specifying 

tlie  gates  freed  by  such  payment  and  entitling  the  person  pro- 

dndi^  the  same  to  pass  through  the  gates  mentioned  without 

ptybg  any  fulther  toll 

iBy  the  Court,  Conviction  affirmed. 


^^ImlX. 
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COUflT  OF  CRIMINAL  APPEAL. 

May  3,  1862. 

Before  Eblb,  CJ.,  Mabtin  and  Chaknell,  BB.,  a 
Blackbubk  and  Keating  JJ. 

Beg.  v.  Chables  SMiTii.(a) 

Forgery — Friendly  society''^  Member — Banker^ s  pa8$4fook — Entt 
receipt  of  money. 

The  prisoner  was  the  treasurer^  and  also  a  member  of  an  une\ 
friendly  society^  and  it  wa^  his  duty  to  pay  moneys  received  i 
societ^s  bankers.  The  prisoner  produced  to  the  society  a  fii 
boohy  purporting  to  be  the  bank  pass»booky  containing  entries  purj. 
to  voftch  that  he  had  paid  certain  moneys  into  the  banky  and  that  th 
acknowledged  the  receipt  of  them^  which  book  did  not  truly  re^ 
the  state  of  account.  The  prisoner  having  at  various  times  dra\ 
moneys  which  he  had  appropriated  for  his  own  purpose^  the  jury 
the  prisoner  guilty  of  presenting  a  false  account  with  intent  to 
credit  for  having  paid  the  moneys  into  the  bank  wit/$  a  view  to 
other  moneys  from  the  society  which  he  might  fraudulently  appn 
to  his  own  use : 

Ileldy  that  the  prisoner^  though  a  member  of  the  society^  might  pt 
be  convicted  of  uttering  a  forged  receipt  with  intent^  ^. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mellor,  J. 
The  prisoner  was  tried  before  me  at  the  York  Assi^ 
forgery  of  a  banker's  pass-book. 

The  indictment  contained  twelve  counts.  The  abstract  is  am 
The  prisoner  was  the  treasurer  of  a  friendly  society, 
the  Society  of  the  Golden  Fleece.  It  was  not  enrolled  an 
a  mere  voluntary  society.  The  society  met  on  the  first  Sat 
evening  in  every  month.  It  was  the  prisoner's  duty  to  r 
the  contributions  of  the  members  of  the  society,  and  to  ad 
money  to  the  relieving  oflScers  for  the  sick  members,  and  1 
in  the  meantime  into  the  West  Biding  Union  Bank  the  m 
which  he  had  received  at  the  meeting  of  the  society  in  hii 
name  for  the  benefit  of  the  society. 

Accordingly  on  the  first  Saturday  in  November  1857, 1 
ceived  at  a  meeting  of  the  society  20/.  to  pay  into  the 
and  on  the  first  Saturday  in  December  following,  the  pr 
being  present  at  a  meeting  of  the  society,  said  tnat  he  ha< 
in,  and  produced  a  book  purporting  to  be  a  banker's  pass- 
in  order  to  vouch  to  the  society  that  the  sum  of  20L  had 

(a)  Beportod  hj  John  Thompsov,  Esq^  Barrister-at-Uv. 
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paid  to  t)ie  said  West  Riding  Union  Bank^  and  the  book  so 

prodaced  was  looked  at  and  examined  by  the  members  of  the 

sodety  then  present* 

At  subsequent  meetings  of  the  society  the   several  sums  of 

AOL,  15/.,  40L  and  SOL  were  paid  to  him  for  the  like  purpose, 
4md  the  said  book,  purporting  to  be  the  banker's  pass-book,  was 
produced  by  the  prisoner,  and  shown  to  the  members  of  the 
io6ttj  at  meetings  of  the  society,  to  vouch  the  payments  of  the 
«ud  several  sums  into  the  bank. 

The  prisoner  continued  to  be  the  treasurer  of  the  society  until 
the  last  day  of  August  1861,  and  at  that  time  tbe  said  book, 
parporting  to  be  the  said  pass-book,  represented  the  account  at 
the  banker's  as  follows: — 

Mr.  Charles  Smith,  Sheplev,  in  aoooant  with  the  West  Riding  Union 

banking  Companj. 
Dr.  Cr. 


1859,  Feh.  22              £    s.  d. 
iterett    up   to  that^ 
time    ...,,..Tt.,. ......     2  15    0 

1857. 
Nov.  18,  Cath 

1858. 
Feb.  19.  Cash 

£ 
...     20 

..'.     40 

s,  d. 
0    0 

0    0 

Aair.  24.  Cash 

...     15 

0    0 

Dec.  22,  Cash 

...     40 

0    0 

1859. 
Feb.  22,Ca8h 

...     30 

0    0 

Upon  a  new  treasurer  being  elected,  an  investigation  took 
iiUce,  and  it  then  appeared  that  the  book  which  the  prisoner 
nad  firom  time  to  time  produced  as  the  pass-book  of  the  said 
banking  company  for  the  purpose  of  vouching  the  payments  of 
the  said  several  sums  into  the  bank  was  fictitious,  and  did  not 
troly  represent  the  state  of  the  account,  but  had  been  written 
by  the  prisoner's  desire  by  a  person  named  David  Smith,  who 
irn  his  cousin,  whereas  the  genuine  pass-book  kept  between  the 
piisoner  and  the  banking  company  stated  the  account  as  follows: — 

Mr.  Charles  Smith,  Sheplej,  in  account  with  the  Weat  Riding  Union 
Banking  Company. 


Dr. 

1859.  £  «.  d. 

May  31,  Cash 20  0  0 

^oae  30,  Balance    ...  61  7  4 


Cr. 

1857.                           £    s.  d. 

Nov.  18,  Cash.; 20    0  O 

Dec.  31,  Interest 0    2  1 


JEei    7    4 


V. 

.  Smth. 
1802. 

BanUt0 


20     2     1 
1858. 
June  30,  Interest 0    5    6 


M  2 


20  7  7 

Dec.  23,  Cash 40  0  0 

Dec31,Interest..:...      0  5  6 

60  13  1 
1859. 

Feb.  22,  Cash  ..: 20  0  O 

Jane  30,  Interest......  .    0  14  3 

«W  7  4 


V. 
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It  further  appeared  that  the  above  account  truly  represented* 
all  the*  sums  which  the  prisoner  had  paid  into  the  sud  ba>nky  bat 

that  the  actual  balance  in  the  bank  when  the  new  tteasuret  wa»- 

^^-       elected  was  Zl  Is.  lid.  and  no  more,  the  account  having  been 
fm^f^       reduced  to  that  sum  by  the  prisoner   drawing  out  at  various,    j 
Smiker's     times  sums  of  money  which  he  had  appropriated  for  his  own    jj 
purposes.  f 

It  was  objected  on  the  part  of  the  prisoner  that  this  was  t  } 
mere  voluntary  association,  that  the  prisoner  was  interested  !&• 
the  moneys,  and  that  inasmuch  as  the  book  which  he  presented 
stated  the  sums  which  he  had  received,  the  mere'  misrepresentatioBi 
of  the  true  state  of  the  account  between  him  and  the  bank  was  no* 
oifence. 

I  declined  to  stop  the  case,  but  told  the  jury  that  if  they  were* 
of  opinion  that  the  prisoner  presented  a   false   account  to  i}»  I 
members  at  the  meeting  of  the  society  with  intent  thereby  to  i 
obtain  credit   for  having   duly  paid  into  the  bank  the  various  i 
sums  which  he  had  received  and  to  be  continued  in  his  office  cTl 
treasurer,  with  a  view  to  obtain  other  moneys  from  the  sodetf 
which  he  might  fraudulently  appropriate  to  his  own  use,  to  find  "^ 
him  guilty.  - — 

The  jury  found  him  guilty,  and  I  postponed  the  judgment^  ^ 
and  discharged  the  prisoner  upon  recognizance  to  appear  wheiii^ 
called  upon.  ^ 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  whether  ^ 
ihe  prisoner  was  rightly  convicted.  ^5 

JOHN    MeLLOB.  ^ 

Indictment. 

First  count — That  Charles  Smith,  on  the  5th  March,  1859*^ 
did  forge  and  counterfeit  a  certain  writing  in  the  words  aiw^^ 
figures  following : — 

Mr.  Chsrles  Smith,  Shepley,  in  aeoouat  with  the  West  Ridiog  Union 
Banking  Company. 


Dr. 

Cr. 

1859. 

£    «.  d. 

1857. 

£    s. 

Feb.  22,  Interest  up 

Not.  18,  Cash 

...    20    0 

to  that  time  

2  15    0 

1858. 

Feb.  19,  Cash 

...     40    0 

Aug.  24,  Cash 

...     15     0 

Dec.  22.  Gftflh 

...     40     0 

1859. 

Feb.  22,  Cash ...... 

...     30    0 

With  intent  to  defraud.  ^    ^ 

Second  count— With  uttering  the  said  forged  writing  witl*-^^ 

intent  to  defraud.  ^ 

Third  count. — Did  forge  a  certain  writing  purporting  to  be  thcf -:t- 

pass-book  between. the  West  Biding  Union  Banking  Company  ancK« 

the  said  Charles  Smith,  with  intent  to  defraud. 

Fourth  count.— Did  utter  a  forged  pass-book^  with  intent  ^     ^ 

defiraod. 
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1  count. — Did  forge  a  certain  other  writings  purporting  to       Rvu% 
Mfis-book  between  the  West  Riding  Union  Banking  Com- 
t  Huddersfield^  and  the  said  Charles  Smith,  with  intent  to 


Smith. 
1862. 


I  connt — ^Did  utter  a  forged  pass-book  between  the  West       — ' 
Union  Banking  Company,  at  Huddersfield,  and  the  said      J^^^,' 
\  Smith,  with  intent  to  defraud.  pau-iook, 

nth  count — Did  forge  a  cert^n  other  writing,  purporting 
bank  pass-book,  with  intent  to  defraud, 
th  count — Did  utter  a  forged  pass-book,  with  intent,  &c. 
h  count — Did,  on  the  4ch  September^  1858,  utter  a  forged 
•ok,  with  intent,  &c. 

h  count — Did,  on  the  1st  January,  1859,  utter  a  forged 
ass-book,  with  intent,  &c. 

enth  count — ^Did,  on  the  5th  March,  1859,  utter  a  certain 
bank  pass-book,  with  intent,  &c. 

Ifth  counts-Did,  on  the  said  5th  March,  1859,  utter  a 
receipt  for  money,  with  intent  to  defraud,  against  the 
and  against  the  peace, 
^unsel  appeared  to  ai^e  on  either  side. 
B,C.  J. — In  this  case  the  prisoner  was  indicted  for  forging  and 
g  a  certain  writing,  purporting  to  be  a  bank  pass-book,  with 
to  defraud.  There  were  various  counts  in  the  indictment ;  and 
38tion  is,  whether  that  is  the  subject  of  forgery.     The  case 
V.  Harrison  (1  Leach  C.  C.  180),  is  in  point     In  that  case 
idges  were  of  opinion  that  an  entry  in  a  banker's  pass-book 
accountable  receipt,  within  the  7  Geo.  2,  c.  22.     The  con- 
will  therefore  be  affirmed, 
rest  of  the  Coubt  concurring, 

Canmctian  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  3,  1862. 

(Before  Eble,  C.J.,  Martin  and  Chaknell,  BB.,  and 
Blackburn  and  Keating^  JJ. 

Reg.  r.  William  MooDT.(a) 

Forgery-^  Savings  bank  hook — Entries. 

The  prisoner  was  the  paid  secretary  of  an  unenrolled  friendly  society,  of 
which  his  wife  was  a  member.  The  prisoner  delivered  to  the  society  «^. 
book  on  which  was  indorsed  <'  Savings  Bank,  NeW'Street,  Huddtrs- 
jield^  and  in  which  was  an  entry,  **  1855,  Oct.  30,  received  401^  It 
was  proved  that  the  entry  was  a  forgery,  and  thai  the  money  had  not 
been  paid  into  the  savings  bank.  The  jury  having  found  thai  ike 
prisoner  was  guilty  of  knowingly  uttering  with  intent  to  deceive  ike 
society,  and  thai  he  had,  in  fact,  defrauded  it,  ii  was  objected  for  ike- 
prisoner  that  being  the  husband  of  a  member,  he  was  a  pari  owner, 
and  could  not  be  made  criminally  liable  for  defrauding  his  co-owners, 
and  also,  that  the  document  was  not  the  subject  of  forgery  : 

Held,  t/iat  both  objections  were  untenable,  and  thai  the  convicOon  fPat 
right. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Yorkshire 
Spring  Assizes,  1862: — 
The  prisoner  was  tried  at  the  last  assizes  for  the  county  of 
York,  before  me^  one  of  the  Counsel  named  in  the  commission. 

The  first  count  of  the  indictment  charged  that  the  prisoner 
feloniously  forged  a  certain  writing,  in  the  words  and  figures 
following : — 

"  Savings  Bank, 

**  New-street,  Iluddersfield. 
«  1855,  October  30,  received  40/." 
with  intent  to  defraud,  against  the  form  of  the  statute. 

The  second  count  charged  the  prisoner  with  uttering  the  said 
writing  knowing  it  to  be  forged,  against  the  form  of  the  statute. 

The  third  count  charged  the  prisoner  with  for^ng  an  account' 
able  receipt  for  money,  against  the  form  of  the  statute. 

The  fourth  count  charged  the  prisoner  with  uttering  a  forged* 
writing,  purporting  to  be  an  accountable  receipt  for  money,  know- 
ing it  to  DC  forged,  against  the  form  of  the  statute. 

The  fifth  count  charged  the  prisoner  with  forging  an  acquittance 
apd  receipt  for  money,  against  the  form  of  the  statute. 

(a)  Reported  by  J.  Tuomfsoh,  Esq.,  B«rrister-at-Law. 
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The  sixth  count  charged  the  prisoner  with  uttering,  knowing  it        K«o. 
to  be  forged^  a  certain  forged  writing,  purporting  to  be  an  acquit-      iioo»r. 

tance  ana  receipt  for  money^  against  the  form  of  the  statute  and       

against  the  peace,  &c.  ^  ]^- 

The  counsel  for  the  prosecution  in  stating  the  case  abandoned    js^^^,^^^. 
the  counts  for  forgery.  Savm^ 

Evidence  was  given  that  there  was,  before  the  month  of  October    *«»i'  ^*- 
1855,  and  still  is,  at  Kirkeaton,  in  Yorkshire,  a  society,  supported 
bj  monthly  payments,  for  the  relief  of  sick,  and  burial  of  deceased 
members,  called  the  Society  of  Ancient  Shepherdesses. 

Of  this  society  the  wife  of  the  prisoner  was,  before  the  month  of 
October  1855,'  and  until  recently  continued  to  be,  a  member. 

The  prisoner  was,  in  September  1855,  and  from  that  time  until 
Novemoer  1861,  the  paid  secretary  of  the  society. 

At  a  meeting  of  the  society  held  in  the  month  of  October  1855, 
lie  was  directed  by  the  society  to  pay  into  the  Huddersfield 
Sarai^  Bank,  for  the  society,  a  sum  of  40L,  which  was  at  the 
time  given  him  for  that  purpose, 
f  At  the  then  next  meeting  of  the  society,  which  was  held  either 
:  one  or  two  months  after  the  meeting  in  October  1855,  and  at 
I  wUeh  from  twenty  to  thirty  members  of  the  society  were  present, 
die  prisoner  delivered  to  the  society  a  book,  on  w^ich  was  indorsed 
the  words  ^'Savings  Bank,  New-street,  Huddersfield;"  and 
OQ  the  first  page  of  which  was  written,  **  1855,  October  30,  re- 
cdvcd  40^** 

When  the  prisoner  delivered  the  book  he  said,  *^  That  is  the 
l)ook  belonging  the  money." 

The  book  was  put  into  the  society's  box,  and  not  taken  out 
agam  until  October  1861. 

The  actuaiT  of  the  Huddersfield  Savings  Bank  proved  that 
Bather  the  indorsement  nor  the  entry  was  in  the  handwriting  of 
Umseif,  or  of  any  person  employed  at  the  bank.  It  was  also 
proved  that  if  the  money  had  been  paid  into  the  bank  on  the  30th 
October,  1 855,  and  had  remained  in  it  until  the  30th  October,  1861, 
interest  would  have  been  allowed  thereon,  amounting  to  more 
tluml2il0*. 

Prisoner  continued  to  receive  his  salary  from  the  society  until 
25th  November,  1861,  but  did  not,  after  receiving  the  40/.,  receive 
any  other  money  belonging  to  the  societjr. 

The  fact  that  the  40/.  had  not  been  paid  into  the  savings  bank 
Was  not  discovered  until  November  1861. 

The  prisoner  did  not  at  any  time  pay  any  money  into  the 
tarings  bank  to  the  credit  of  the  society,  but  on  the  6th  October, 
1860,  he  paid  10/,  into  the  savings  bank  to  his  own  credit 

The  counsel  for  the  prisoner  did  not  deny  that  the  indorsement 
and  entry  were  forged,  but  he  objected : — Ist.  That  the  prisoner, 
being  at  the  time  when  he  uttered  the  forged  writing,  the  husband 
of  one  of  the  members  of  the  society,  was  part  owner  of  the 
money  obtained,  and  could  not  be  made  criminally  liable  for  any 
defrauding  of  his  co-owners,  the  society  not  being  enrolled  under 
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^^■<^        the  provisions  of  any  Act  of  Parliament.     2nd.   That  the  pri-    . 
HooDT.      801^61'  having  received  the  402.  before  he  uttered   the    forged^ 

'      writing,  there  was  no  evidence  of  any  uttering  with  intent  tOi^ 

1862.        defraud.       3rd.    That    the    writing   was  not  a  document,   the^ 
Forgm--    Uttering  of  which,  assuming  it  to  have  been  forged,  and  assum^ — > 
Savings      ing  that  the  prisoner  at  the  time  he  uttered  it  knew  that  it  Tmrm, 
b<Mk  book,     forged,  woula  support  any  of  the  counts  of  the  indictment. 

I  overruled  all  the  objections,  subject  to  the  opinion  of  th^^^ 
Judges  on  a  case. 
I  asked  the  Jury : — 

1.  Whether  the  prisoner  uttered  the  writing  upon  and  in  th 

book,  knowing  it  be  forged,  in  order  to  induce  the  members  cr — i 
the  society  to  believe  that  he  had  paid  the  money  into  the  bank^  f 
If  so, 

2.  Did  he  do  this  for  the  purpose  of  being  continued  in  h  -ma 
office  of  secretary,  and  thereby  obtaining  further  moneys?  and 

3.  Was  the  society  in  fact  defrauded  by  his  uttering  tkme 
forged  writing? 

The  Jury  answered  all  the  questions  in  the  affirmative,  acmd 
found  the  prisoner  guilty  on  the  counts  for  uttering,  and  not 
guilty  on  the  counts  for  forging. 

I  postponed  the  judgment 

The  question  on  which  I  beg  the  opinion  of  the  Judges  is^ — 

Ought  the  prisoner  to  have  been  acquitted  on  the  objectioaGis 
taken  by  his  counsel,  or  any  of  them  ?  If  he  ought,  then  tbe 
verdict  of  guilty  is  to  be  set  aside,  and  a  verdict  of  not  guilty  on 
the  whole  indictment  entered,  otherwise  the  verdict  is  to  stand. 

J.  Monk. 

No  counsel  appeared  to  argue  on  either  side. 

Erle,  C.  J. — ^This  is  substantially  the  same  point  as  in  ihe 
case  of  Reg.  v.  Charles  Smith  (see  supra),  and  we  give  the  same 
judgment.  The  circumstances  are  very  analogous  in  this  cas^ 
which  was  reserved  by  Mr.  Monk.  Another  objection  w^u 
taken,  which  we  think  untenable,  viz.,  that  the  prisoner  w^^ 
jointly  interested  with  the  other  members  in  the  funds  of  tb^ 
society.  In  this  case  it  was  a  forgery  that  would  defraud  tb^ 
whole  of  the  members  of  the  company.  This  conviction  will 
therefore  be  affirmed.  ^ 

Martin,  B,— I  am  of  the  same  opinion.  The  forgery  in  tiki* 
case  would  also  defraud  the  banker,  who  would  be  render^^ 
liable  for  acting  upon  it.  The  very  meaning  of  an  entry  of  tl^^ 
receipt  of  money  in  the  banker's  pass-book  is,  that  the  bank^^ 
has  received  the  money  so  entered,  and  binds  himself  thereby  4^ 
be  accountable  to  the  depositor  for  it.  Why  is  not  that  m^^ 
accountable  receipt?    The  conviction  must  be  affirmed. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 
February  14,  1862. 
(Before  Wightman  and  Crompton,  JJ.) 
Parkeb  v.  GREBN.(a) 

^Be^ouse — Permitting  persons  of  had  character  to  assemble  tkerein^^ 
Lieence^  Witness— 9  Geo.  4,  c.  61— 14  4-  15  Vict.  c.  99. 

Twenty^four  prostitute  and  fifty  men  remained  at  the  bar  of  a  pubHc' 
house  for  an  hour  or  more^     The  women  were  disorderly^  and  some  of 
them  swearing.    At  a  later  hour  the  same  evening  fifty  prostitutes  and 
*  sixty  men  were  there,  some  of  the  prostitutes  being  the  same  as  were 
there  at  the  earlier  part  of  the  evening.  Several  of  the  same  prostitutes 
were  printed  to  have  been  in  the  same  house  on  other  evenings.     The 
drfendant  was  present  on  tliese  occasions : 
Sddy  that  this  was  sufficient  evidence  of  knowingly  permitting  and 
suffering  persons  of  notoriotisly  bad  chftracter  to  assemble  and  meet 
together  in  the  house,  contrary  to  the  Excise  licence  granted  under 
9  Geo.  4,  e.ei: 
SM,  alsOy  that  an  information  for  such  offence  was  a  criminal  pro* 
eeeding,  and  that  the  defendant  was  not  admissible  as  a  witness  upon 
.  the  hearing  of  it^ 

CASE  stated  under  the  20  &  21  Viet.  c.  43. 
At  a  petty  sessions^  holden  at  the  Guildhall,  Plymouth,  on 
the  16th  May,  1861,  an  informntion  preferred  by  Thomas  Green,  an 
iiicpector  of  police  for  the  said  borough  (the  respondent)  against 
^c£ii  Parker  (the  appellant),  under  the  21st  section  of  9  Geo.  4, 
<^  61,  charging  that  the  said  John  Parker,  on  the  13th  May,  1861, 
^t  the  borough  aforesaid,  being  a  person  duly  licensed  to  sell 
^^zcisable  liquors  by  retail,  in  his  house  and  premises  there  situate, 
^tSid  nnlawfiilly  and  knowingly  permit  and  suffer  divers  persons  of 
^lotorionsly  bad  character  to  meet  and  assemble  together  in  his- 
^aid  house  and  premises,  against  the  tenor  of  his  licence  and  cou- 
'trary  to  the  form  of  the  statute,  came  on  for  hearing  before  us,  the 
Xmderrigned,  being  two  justices,  &c.,  and  upon  such  hearing  the 
appellant  was  duly  convicted,  and  we  adjudged  him  guilty  as  of  a 
wnt  c^nce  against  the  provisions  of  the  said  Act,  9  Geo.  4,  c.  61, 
^^tive  to  the  maintenance  of  good  order  and  rule,  and  to  forfeit 
^nd  pay  the  sum  of  5/.  and  I6s.  for  costs,  and  in  de&ult  of  payment 
^^  sufficient  distress  we  adjudged    the  said  appellant  to  be 

(«)  BeiKVted  bj  John  Thoxfsosi,  Esq.,  Barriftter-ftt-Law. 


170  CRIMINAL  LAW    CASES. 

PAriKER  imprisoned  in  the  gaol  of  Plymouth  aforesaid  for  one  calend 

GitBiuf  luonth,  unless  the  said  several  sums,  and  all  costs  and  charges 

the  said  distress^  should  be  sooner  paid.     And  the  appellant  beu 

^^-  dissatisfied,  &c.f  we  do  hereby  sign  and  state  the  following 

Criminal  CASE. 

proeeedimj^  At  the  general  annual  licensing  meeting  for  the  said  borough 
Witneis.  Plymouth,  held  on  the  15th  September,  1860,  a  licence  w 
granted  to  the  appellant  to  authorise  and  empower  him  to  kc 
an  inn,  alehouse,  or  victualling-house  at  the  sign  of  the  Queei 
Hotel,  situate  in  George-street,  in  the  said  borough  of  Plymout 
which  is  one  of  the  most  public  thoroughfares  in  the  said  boroug 
and  by  the  said  licence  (which  is  in  the  form  prescribed  by  t 
said  Act  9  Geo.  4^  c.  61)  it  is  provided,  amongst  other  things,  th 
the  appellant  do  not  knowingly  permit  or  suffer  persons  of  not 
riously  bad  character  to  assemble  and  meet  together  therein,  whi 
licence  was  to  continue  in  force  from  the  10th  October  then  ne 
until  the  10th  October  then  next  following. 

Three  police  constables  of  the  said  borough  of  Plymouth  we 
then  examined,  and  the  following  is  the  whole  of  the  eviden 
adduced  before  the  snid  justices,  on  the  hearing  and  determinatii 
of  the  said  information  on  behalf  of  the  respondent. 

John  Julian  having  been  duly  sworn,  stated  as  follows : — I  a 
one  of  the  police  officers  of  this  borough.  I  know  the  defendan 
he  is  a  licensed  victualler  and  keeps  the  Queen's  Hotel  in  Georg 
street  in  this  borough ;  he  has  kept  it  upwards  of  eight  or  nil 
months.  On  the  13th  instant  I  visited  his  house  with  Daw  ai 
Elson  about  ten  at  night.  I  went  into  the  bar  through  the  do 
nearest  to  Mr.  Willmott's.  We  all  three  went  in  the  same  wi 
together.  I  found  twenty-four  prostitutes  and  fifty  men  in  i 
bar.  The  prostitutes  were  very  disorderly,  some  of  them  swearin 
and  one  of  them  had  been  drinking  and  was  very  much  excite 
I  was  acquainted  with  the  faces  of  the  women.  I  have  seen  the 
walking  the  streets  with  different  men  at  different  hours  of  tl 
night,  and  I  also  knew  they  lived  at  brothels.  We  remained 
the  bar  five  or  ten  minutes  and  then  left,  as  before  stated.  ^ 
left  Elson  outside  the  door,  and  Daw  and  myself  went  awa 
Elson  was  standing  between  the  two  front  doors  to  the  bar.  Tl 
gentlemen  go  in  at  the  lower  door,  and  the  women  at  the  froi 
Daw  and  myself  remained  away  about  an  hour,  and  then  return< 
to  the  Queen's  Hotel.  I  saw  Elson  standing  just  where  we  hi 
left  him.  We  had  some  conversation  with  Elson  and  then  we: 
into  the  bar  again.  I  then  counted  thirty  prostitutes,  fourteen 
whom  were  there  on  my  first  visit  at  ten  o'clock,  and  sixty  me 
The  women  and  men  were  mixed  together,  laughing,  talking,  ai 
drinking;  I  saw  no  eating.  They  were  rather  closely  packi 
together,  and  there  was  rather  more  than  less  than  ninety  persoc 
We  remained  in,  the  room  from  five  to  ten  minutes,  and  we  all  thr 
left.  Elson  remained  outside  between  defendant's  two  doors 
before;  Daw  and  myself  left  and  returned  at  11.45.  We  S£ 
Elson  just  where  we  had  left  him.     We  did  not  go  into  the  bi 
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bat  remained  outside  with  Elson  till  twelve  o'clock,  and  at  that     Pabre^ 
time  and  within  fifteen  minutes  before  I  saw  uxteen  of  the  women      gbLih. 

come  out^  whom  I  saw  in  the  bar  at  eleven  o'clock.     There  is  a       

Imi^e  counter  round  the  bar.     They  stood  outside  the  counter;       ^^ 
there  are  no  chairs  or  seats  in  the  bar  outside  the  counter.     The      cnminat 
defendant  was  in  the  bar  on  each  of  my  visits.     On  the  Saturday   prooeedimtf^ 
night  previous  and  on  other  occasions  within  these  last  two       Witntu. 
months  I  had  seen  these  women  in  the  same  bar  in  the  defendant's 
presence. 

Two  other  policemen  corroborated  the  above  evidence. 

The  attorney  for  the  appellant^  after  tendering  the  appellant  as 

a  witness,  and  his  evidence  being  rejected,  addressed  the  bench  on 

lis  behalf,  and  in  the  course  of  his  address  took  the  following 

Ejections : — 

1.  That  there  was  no  evidence  upon  which  we,  the  justices, 
«OQld  convict  the  appellant  of  having  knowingly  permitted  or  suf- 
fered persons  of  notoriously  bad  characters  to  assemble  and  meet 
together  in  the  said  house. 

2.  That  prostitutes  were  not  persons  of  notoriously  bad  charac- 
ter within  the  meaning  of  the  licence  granted  to  the  appellant. 

3.  That  there  was  no  evidence  that  they  assembled,  or  met,  or 
were  there  for  any  other  purpose  than  for  refreshment. 

4.  That  evidence  of  what  took  place  at  the  appellant's  house 
(many  other  previous  occasions^  was  improperly  received  and  ought 
to  have  been  rejected. 

Having  heard  and  considered  the  said  case,  we  are  of  opinion 
and  find  that  the  appellant  keeps  the  said  dwelling-house  under 
the  licence  before  stated.  We  also  find  that  on  the  night  in 
qaestion,  viz.,  I8th  May,  1861,  fourteen  prostitutes  did  meet  and 
assemble  together  in  the  appellant's  house,  together  with  a  number 
of  men.  We  also  find  that  the  appellant  knew  the  women  were 
prostitutes,  and  that  he  knowingly  permitted  and  suffered  them  to 
assemble  and  meet  together  in  his  house.  We  further  find  that 
the  prostitutes  remained  in  the  appellant's  house  longer  than  was 
necessary  for  taking  refreshment,  and  that  they  assembled  and  met 
there  for  the  purposes  connected  with  their  vocations  as  prosti- 
tutes. And  we  are  of  opinion  and  find  that  they  are  persons  of 
notoriously  bad  character  within  the  meaning  of  the  appellant's 
Kcence.  We  received  the  evidence  that  the  same  prostitutes,  or 
some  of  them,  who  met  at  the  appellant's  house  on  the  13th  May 
had  been  seen  in  his  house  on  previous  occasions,  on  the  ground 
that  it  tended  to  prove  the  appellant's  guilty  knowledge  of  the 
had  character  of  the  persons  there  on  the  night  in  question. 

We  unanimously  gave  judgment  against  the  appellant  as  before 
stated.  And  hereupon  we  request  the  judgment  of  the  Court  of 
Queen's  Bench  whether  our  determination  upon  the  facts  and 
j^unds  previously  stated,  is  or  is  not  en-oneous  in  point  of  law> 
Or  what  further  should  be  done  in  the  premises. 

W.  LuscoMB,  Mayor. 
David  Dkaby. 
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Parkbr  Welsby  In  support  of  the  conviction.— The  appelhnt  was  licensed 

GiiKiaf.      *^  '^^^P  ^^  ^®  ^°^  victualling-house,  under  9  Geo.  4,  c  61,  and  the 

*      licence  empowered  him  to  sell  by  retail  excisable  liquors,  and  to 

'^^^'       permit  the  same  to  be  drunk  or  consumed  on  his  premises,  **  pro- 
Crin^l     vided  that  he  (among  other  things)  do  not  knowingly  permit  or 
jtioeeedmg^  suffer  persons  of  notoriously  bad  character  to  assemble  and  meet 
fPiYnei*.      together  therein."   Sect.  21  imposes  penalties  on  persons  convicted 
of  *^  any  offence  against  the  tenor  of  the  licence."    Under  this 
section  the  appellant  was  fined  5L,  for  permitting  persons  of  noto- 
riously bad  character  to  meet  and  assemble  in  his  house.     In  sup- 
port of  the  information  it  was  proved  that,  on  one  occasion,  at  ten 
p.m.,  twenty-four  prostitutes  and  fifty  men  were  in  the  bar,  the 
women  very  disorderly  and  swearing,  and  at   eleven  p.m.,  the 
same  night,  there  were  thirty  prostitutes  and  sixty  men,  and  they 
remained  there  some  time,  much  longer  than  necessary  for  the 
purpose   of  taking  refreshment.     [Ceompton,   J. — In   Rey.  v. 
Oddff  (2  Den.  C.  C,  5  Cox  Crim.  Cas.  210),  it  was  held,  that,  upon  a 
charge  of  feloniously  receiving  stolen  goods,  the  possession  of 
other  stolen  goods  not  connected  with  the  immediate  charge  is  not 
admissible  as  evidence  of  guilty  knowledge.     So  here  it  is  no  more 
than  evidence  of  bad  character  that  the  appellant  had  been  guilty 
of  a  similar  offence  a  few  days  before.]     No :  this  case  goe8«« 
further;  it  was  proved  that  the  same  prostitutes,  or  some  of  them,^ 
were  present  on  both  occasions.     As  to  the  second  point,  the^ 
appellant  was  rightly  excluded  from  being  a  witness.     This  was^ 
decided  in  Caadl  v.  Ireson  (27  L.  J.  167,  M.  C),  where  it  was  heldE: 
that  the  defendant  was  not  an  admissible  witness  on  an  informations 
for  unlawfully  using  engines  for  the  purpose  of  taking  game,  undecK 
1  &  2  Will.  4,  c.  32,  s.  23. 

Lopez  for  the  appellant. — Prostitutes  are  not  persons  of  noto— < 
riously  bad  character  within  the  meaning  of  the  licence.  The^ 
provision  was  pointed  at  thieves  and  persons  of  criminally  badEs 
character.  In  Greiff  v.  Bendino  (27  L.  J.  294,  M.  C),  this  Courts 
held  that  a  magistrate  was  not  bound  to  convict  a  person  of  keep— ^ 
ing  a  disorderly  house  on  evidence  that  twenty  prostitutes  and  ais 
number  of  men  were  in  the  house  together  for  some  time  after  he^ 
had  been  warned,  and  knew  that  the  women  were  pro8titute&.JE 
[WiGHTMAN,  J. — The  enactment  is  not  to  be  held  to  be  a  deniaKj 
of  provisions  or  refreshment  to  persons  of  that  class,  but  to  preventS^ 
them  assembling  together.]  A  meeting  and  assembling  togethenx: 
implies  a  common  design ;  here  there  was  no  evidence  of  anythingj^ 
of  the  kind.  As  to  the  second  point :  the  appellant  ought  to  have^ 
teen  admitted  as  a  witness  under  the  14  &  15  Vict,  c  99.  Thisje 
information  was  not  a  criminal  proceeding.  The  offence  was  only^^ 
a  breach  of  a  condition  in  the  licence ;  it  was  not  made  an  offence  ^ 
by  direct  enactment.  In  bastardy  and  fiscal  cases  the  defendant  ^ 
is  admissible :  {Tlie  Attomey-General  v.  Radloff,  10  Ex.  84;  Legg  ^ 
V.  Pardoe,  9  C.  B.,  N.  S.,  298.) 

WiGHTMAN,  J. — I  am  of  opinion  that  the  conviction  ought  to 
be  afiirmed.    The  evidence  before  the  magistrates  was,  in  my 
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judgment,  sufficient  to  make .  out  the  case.  The  only  point  on 
which  there  could  be  any  doubt  is  the  last  one.  This  appears  to 
me  to  be  a  criminal  proceeding  within  the  14  &  15  Vict  c.  99. 
On  sect.  21  of  9  Geo.  4,  c.  61,  it  seems  clearly  a  criminal  offence. 
It  says :  **  Any  person  licensed  under  this  Act  who  shall  be  con- 
▼ictea  of  any  offence  against  the  tenor  of  the  licence  to  him 
granted  shall  be  adjudged  to  be  guilty  of  a  first  offence  against 
the  provisions  of  this  Act  relative  to  the  maintenance  of  good 
order  and  rule,"  and  for  that  the  punishment  is  a  fine ;  and  in  a 
later  part  of  the  same  section  it  is  enacted  that  ^^  if  proof  shall  be 
adduced  to  the  satisfaction  of  the  justices  that  such  person  so 
charged  is  guilty  of  the  offence  with  which  he  is  so  charged,  such 
person  shall  be  adjudged  to  be  guilty  of  a  third  offence  against  the 
provisions  of  this  Act,  and  to  pay  a  fine."  It  seems  to  me  clearly 
to  be  a  criminal  offence,  and  I  therefore  think  the  public-house 
keeper  was  properly  excluded  from  being  a  witness.  It  would  be 
going  too  far  to  hold,  as  suggested  by  my  brother  Crompton  during 
the  argument,  that  the  defendant  might  be  compellable  to  prove 
the  information  against  himself. 

Crompton,  J. — I  am  of  the  same  opinion.     As  to  the  admissi- 
bility of  the  evidence  of  what  took  place  on  a  former  occasion  at 
the  appellant's  house,  I  had  some  doubt ;  but  Mr.  Welsby  removed 
that  doubt.     I  think  there  was  some  slight  evidence  of  knowledge 
that  the  women  were  prostitutes  and  of  notorious  bad  character. 
As  to  the  other  point,  1  am  clearly  of  opinion  that  the  magistrates 
were  right  in  refudng  to  admit  the  appellant  as  a  witness.     I  do 
not  mean  to  sav  that  punishment  is  necessary  to  make  it  a  criminal 
Mceeding.     This  was  a  criminal  and  not  a  civil  proceeding. 
Aistardy  has  been  treated  as  a  civil  proceeding,  and  so  when  a 
^sieinedy  has  been  given  to  the  party  aggrieved.     This,  however,  is 
^  offence  against  public  order.    In  the  AUomey^  General  v.  Radloff 
^t  was  an  information  at  the  suit  of  the  Crown  for  excise  penalties. 
^  the  present  case  the  convicted  person  is  to  be  punished  for  the 
of  the  public^  accordbg  to  the  magnitude  of  the  offence. 

Ctwviction  affirmed* 
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(Before  Cockburn,  C.J.,  Cbompton,  J.,  aud  .^ 

Blackburn,  J.)  ^^ 


Reg.  v.  The  United  Kingdom  Electric  Telegraph 
Company  (Limited.)  (a) 


5  •« 


Highioay — Nuisance — Telegraph  posts. 

On  an  indictment  for  a  nuisance  in  obstructing  a  highway  by  erecting         ^^ 
telegraph  posts  upon  it,  the  judge  directed  the  jury^-firsty  ttiOi  in  ike         ^*^ 
case  of  an  ordinary  highway^  altfiough  it  may  he  of  a  varying  and        - 
unequal  widtli^  running  between  fences  one  on  each  sidcj  the  right  of 
passage  or  way,  prima  facie,  and  unless  there  be  evidence  to  the  contrary^ 
extends  to  the  to/iole  space  between  thefences,  and  the  public  are  eniithd 
to  the  use  of  the  entire  of  it  as  the  highway ,  and  are  not  confined  to  ike  -  "^ 

part  which  may  be  metalled  or  kept  in  order  for  the  more  convenient        -^; 
use  of  carriages  ;  secondly,  that  a  permanent  obstruction  erected  on  c 
-highway,  placed  diere  vaiiliout  lawful  excuse,  which  renders  the  waff  .^ 

less  commodious  to  the  public,  is  an  unlawful  act  and  a  nuisance  a€  \ 

common  law,  and  that  if  the  jury  believed  that  tlie  defendants  placed^  "^ 

,    Jbr  the  purpose  of  profit  to  themselves,  posts,  with  the  object  and  intent 
tion  of  keeping  them  permanently  tliere,  in  order  to  make  a  telegrap  ~ 
communication  between  distant  places,  and  did  permanently  keep 

tliere,  and  the  posts  were  of  such  size,  dimensions,  and  solidity  as 

obstruct  and  prevent  the  passage  of  carriages  and  horses,  or  foo^^^s^ 
passengers,  upon  the  parts  of  the  highway  where  they  stood,  the  ju  " 

ought  to  find  the  defendants  guilty,  and  that  the  circumstances  f 
the  posts  were  not  placed  upon  the  hard  or  mefaUed  part  of 
highway  or  upon  a  footpath  artificially  formed  upon  it,  or  thai  th^-^^^ 
jury  might  think  tliat  sufficient  space  for  the  public  traffic  remamedJi^^^^ 
are  immaterial  circumstances  as  regards  the  legal  right,  and  do  mo^^^^^^ 
affect  the  right  of  tlie  Crown  to  the  verdict : 

Held,  that  these  directions  were  right. 

INDICTMENT  for  the  obstruction  of  a  highway  by  the  erectioi^^^^ 
of  telegraph  posts  thereon,  removed  into  this  court  by 
Horarif  and  tried  at  the  last  Aylesbury  Assizes  before  Martin^  B. 

(a)  Reported  by  Joiuf  Tboxpson,  Esq.,  Banistcr-at-Law. 
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The  fint  eoant  of  the  indictment  charged  the  defendants  with 
digging  np  and  removing,  and  misplacing  and  digging  holes  in  the 
footway  on  the  south  side  of  the  turnpike-road  from  Beaconsfield 
to  the  river  Colne,  and  erecting  and  placing  posts,  with  wires 
fastened  to  hoth  sides  of  the  posts,  upon  the  said  footway,  and 
continuing  the  same,  and  thereby  obstructing  and  incumbering 
the  highway. 

The  second  count  charged  the  defendants  with  obstructing  and 
incumbering  High*street,  in  the  town  of  Beaconsfield,  in  a  similar 
way. 

The  other  counts  charged  similar  obstructions  to  highways  in 
other  and  different  narts  of  the  county — in  the  parishes  of  Denham, 
Iver,  Chalfont,  St  reter's,  Beaconsfield,  Woobum,  and  Chipping 
Wycombe. 

The  defendants  pleaded  not  guilty. 

It  appeared  at  the  trial  that  the  telegraph  posts  in  question 
-were  in  all  cases  erected  with  the  assent  of  the  authoritied  who 
were  the  immediate  guardians  of  the  highway,  and  in  some 
instances  were  erected  on  the  highway,  btit  in  most  casss  upon 
the  strips  of  land  by  the  side  thereof,  and  in  some  cases  in  spots 
where  such  adjacent  strips  were  so  broken  up  or  covered  with 
i}riars  as  to  be  practically  impassable.  After  a  good  deal  of 
evidence  had  been  given  on  behalf  of  the  prosecution,  Martin,  B., 
told  the  counsel  that  he  should  direct  the  jurv  as  follows: — 

1.  In  the  case  of  an  ordinary  highway  (although  it  may  be  of 

a  varying  and  unequal  width)  running  between  fences,  one  on 

each  side,  the  right  of  passage  or  way  primd  facie,  and  unless 

there  be  evidence  to  the  contrary,  extended  to  the  whole  space 

between  the  fences,  and  the  public  are  entitled  to  the  use  of  the 

entire  of  it  as  a  highway,  and  are  not  to  be  confined  to  the  part 

which  may  be  metalled  or  kept  in  repair  for  the  more  convenient 

tiee  of  carriages  or  foot  passengers.     2.  That  a  permanent  obstruct 

tion  erected  on  a  highway,  and  placed  there  without  lawful 

^uthoritv,  which  renders  the  way  less  commodious  than  before  to 

^he  public,  is  an  unlawful  act,  and  a  public  nuisance  at  conimon 

^aw;  and  that  if  the  jury  believed  that  the  defendants  placed,  for 

^^e  purpose  of  profit  to  themselves,  posts,  with  the  object  and 

detention  of  keeping  them  permanently  there  in  order  to  make  a 

"telegraphic  communication  between  distant  places,  and  did  per- 

'^nanenUy  keep  them  there,  and  the  posts  were  of  such  size, 

^^imennons  ana  solidity  as  to  obstruct  and  prevent  the  passage  of 

^^sarriages  and  horses  or  foot  passengers  upon  the  part  of  the  road 

^^here  they  stood,  tlie  jury  ought  to  find  the  defendants  guilty  on 

^he  indictment ;  and  that  the  circumstances  that  the  posts  were 

^^ot  placed  on  the  hard  or  metalled  part  of  the  highway,  or  upon  a 

footpath  artificially  formed  upon  it,  or  that  the  jury  might  think 

^Imt  sufficient  space  for  the  public  traffic  remainea,  are  immaterial 

*<:iFcunistance8  as  regards  the  legal  right  of  the  Crown  to' the 

verdict 

Upon  this,  the  defendants'  counsel  said  that  it  would  be  useless 
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to  keep  up  the  defence  any  longer,  and  a  verdict  was  then  takra 
for  the  Crown. 

April  17. — O^Malley  moved  for  a  new  trial,  on  the  grouDd  of 
misdirection;  and  cited  Steel  \.  Prichett^  2  Stark.  Ben.  463; 
Eeff.  V.  Russell,  3  El.  &  B.  942;  Rex  v.  Tindal,  6  A.  &  E.  143^ 
Reff.  V.  BeUs,  16  Q.B.  1022 ;  Reff.  v.  fVright,  3  B.  &  Ad.  681 ; 
Re.  V.  Sheffield,  2  T.  B.  106.  ^^^^  ^^  ^^ 

April  24. — Ceomptox,  J. — This  case  was    moved    by   3Hr- 
O'Malley  before  the  Lord  Chief  Justice,  my  brother  Blackbum»  and 
myself.     It  comes  before  the  Court  in  rather  an  unusual  sbap^ 
It  appears  that,  on  the  evidence  for  the  prosecution  being  given^ 
or  rather  before  the  evidence  for  the  prosecution  was  closed,  my 
brother  Martin  stated  what  he  should  say  to  the  jury  as  a  direction 
to  them  ;  and  upon  that  the  defendants'  counsel  said,  that  if  that 
was  to  be  the  direction  to  the  jury,  it  was  useless  for  the  case  tp 
go  to  them,  and  my  brother  Martin  very  properly  took  the  course 
of  putting  down   in  writing  what  his  direction  was.     The  case, 
therefore,  comes  before  this  Court  in  the  shape  of  a  misdirection 
on  these  written  propositions ;  and  the  question  is,  whether  we  can 
see  that   there  was  any  misdirection  in  those  propositions.     The 
indictment  was  against  the  United  Kingdom  Electric  Telegn^h 
Company  for  putting  their  posts  on  a  high  road  so  as  to  obstruct 
the  public  and  passengers  m  the  use  of  the  high  road.     We  did 
not  give  judgment  before  hearing  the  case   of   Reg  v.    Train, 
because  we  thought  it  Wiis  possible  that  something  might  be  said 
in  the  course  of  that  case  (and  nearly  the  same  authorities  were 
cited  in  both  cases)  that  we  might  wish  to  consider.  Having  heard 
the  case  of  Rep.  v.  TVain  it  does  not  appear  to  us  that  there  is    '. 
anything  to  prevent  our  giving  judgment  in  this  case  now.     My 
brother  Martin  laid  down  two  propositions,  and  all  that  we  have    j 
to  do  is  to  examine  and  see  whether  or  not  we  can  find  any  ground    1 
of  misdirection  in  his  summing  up.     If  there  is  a  misdirection  it    i 
must  be  taken  as  if  the  case  had  gone  to  the  jury  on  a  misdi*    ^ 
rection,  but  we  must  see  distinctly  that  there  is  something  wrong 
in   what  my  brother  Martin  stated  to  the  jury  before  we  can 
interfere  by  way  of  new  trial.     Upon  the  subject  of  the  fint 
proposition  he  says,  '^In  the  case  of  an  ordinary  highway,  althougb 
It  may   be  of  a  varying  and  unequal  width,  running  between 
fences  on  each  side,  the  right  of  passage  or  way  primd  facie,  unle^ 
there  be  evidence  to  the  contrary,  extends  to  the  whole  space 
between  the  fences,  and  the  public  are  entitled  to  the  use  pf  the 
entire  of  it  as  a  highway,  ana  not  confined  to  the  part  which  may 
be  metalled  or  kept  in  order  for  the    more  convenient  use  of 
carriages  and  foot  passengers.'*    That  seems  to  us  to  be  a  veij 
proper  direction.     An  objection  was  made  to  it  in  two  ways  b5 
Mr.  O'Malley.    It  was  said  that  that  would  apply  to  cases  whef^ 
there  is  a  highway  open  to  a  considerable  green  sward  or  liu!^'^ 
which  may  be  inclosed  by  the  lord  of  the  manor,  if  connected  wi^^ 
the  waste,  or  by  the  landowner,  if  it  belongs  to  the  landowner 
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9od  that  the  direction  to  the  jury  would  take  In  a  place  of  that 
kind  which  is  really  not  a  part  of  the  highway.    But  I  own  it 
strikes  me  that  my  brother  Martin  guards  carefully  against  that. 
He  speaks  of  an  ordinary  highway  as  running  between  fences,  and 
ke  says  that  primd  facie  that  is  to  be  taken  as  a  highway ;  and  I 
dunk  eve^  one  would  say,  as  Lord  Tenterden  said,  in  Rex  v. 
Wrightf  '^I  am  strongly  of  opinion,  when  I  see  a  space  of  fifty  or 
nxty  feet,  through  which  a  road  passes  between  inclosures,  set  out 
by  an  Act  of  Parliament,  that,  unless  the  contrary  be  shown,  the 
pablicare  entitled  to  the  whole  of  that  space,  although,  perhapsj 
from  economy,  the  whole  may  not  have  been  kept  in  repair."    No 
doobt  that  is  the   highway  according  to  one  of  the  late  cases 
{JVaUams  V.  Wilcox j   8  Ad.  &  EL  329),  where  the  Court  were 
considering  whether  the  right  of  passage  over  water  was  the  same 
as  a  right  of  passage  over  land,  and  which  the  Court  said  extends 
over  every  part  of  it.    That  really  is  the  effect  of  what  my  brother 
Martin  says.     He  says :  ^^  Primd  fade,  and  unless  it  is  explained^ 
the  public  have  a  right  to  pass  over  the  whole/'  and  I  think  it  must 
be  taken  in  connection  with  what  he  said  at  the  end,  '^  and  the 
public  are  not  confined  to  the  part  which  may  be  metalled  or  kept 
m  order  for  the  more  convenient  use  of  carriages  and  foot  passen-* 
jters."    The  proposition  is  confined  to  the  case  .of  an  ordinary 
l%hway  running  between  fences,  though  it  may  be  of  varying 
WL  unequal  width.     That  is  the  principle  of  Rex  v.  Wright^  which 
IB  a  very  strong  case,  and  the  principle  is  also  laid  down  in  several 
other  cases  which  are  referrea  to  in  Rex  v.  Wright     Taken  alto- 
gether, I  think  it  comes  to  this,  that,  primd  facicy  when  you  look 
It  a  highway  running  between  fences,  unless  there  is  something 
to  show  the  contrary,  the  public  have  a  right  to  the  whole,  and  are 
iH)t  confined  to  the  metalled  part  of  It.     Mr.  O'Malley  was  not 
*ble,  when  we  asked  whether  he  would  confine  it  to  the  metalled 
pvt,  to  show  any  other  defined  line.     He  suggested  two  cases 
^iiich  I  have  referred  to  before,  and  said  this  might  not  be  a  part 
^  the  highway,  but  might  be  a  part  of  the  waste  or  part  of  the 
I^nd  of  the  freeholder,  to  which  the  road  did   not   extend.     If 
Uiere  was  an  acre  of  land  before  you  got  to  the  hedge  itself,  that 
^^oald  be  excluded,  in  my  mind,  by  what  my  brother  Martin  says, 
M  to  not  being  confined  to  the  metalled  road.     So  in  the  other 
Cuse  that  Mr.  O'Malley  pressed  us  with.     He  said,  supposing  a 
I>art   of  this  is  a  rock,  or  something  of  that  nature  on  which  no 
Passenger  can  go,  that  is  excluded  by  the  circumstances   my 
brother  Martin  mentions.    When  you  consider  it,  that  is  not  a 
Pvt    of  the    high-road.     If  there   is   a   rock   standing,    or    if 
Uiereis  a  house  which  was  built  before  the  road  was  dedicated 
to  the  public,  it  is  not  a  part  of  the  road.    Therefore,  tiiking 
"^hia  first  direction,  that  the   whole  of  the  road  between  fences 
primd  facie  is  to  be  taken  as  the  road,  and  that  you  are  not  con« 
fined  to  the  mettled  part,  that  appears  to  us  to  be  correct.    Then» 
^«»  pwnt  of  fact,  the  first  proposition  seems  to  be  little  more  in 
eflEect  than  saying,  as  was  said  in  the  authorities  I  referred  to,  and 
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in  several  other  anthorities,  that  the  public  have  a  right  of  pa^^^--^^ 
sage  over  the  whole  of  the  highway.     The  second  proposition  is  i^^^ 
larger  one.    It  is,  *^  that  a  permanent  obstruction  erected  on  ^^ 
highway  placed  there  without  lawful  authority »  which  renders  th^^^^ 
way  less  commodious  than  before  to  the  public,  is  an  unlawful- ^^-»! 
act  and  a  public  nuisance  at  common  law,  and  that,  if  the  JQC^r^^v 
believed  that  the  defendants  placed,  for  the  purposes  of  profit  ts^--  ^ 
themselves,  posts  with  the  object  and  intention  of  keeping  the*-  ^^^ 

Crmanently  there,  in  order  to  make  a  telegraphic  communicatic::^^^ 
tween  distant  places,  and  did  permanently  keep  them  there,  a^^^^ 
the  posts  were  of  such  size  and  dimensions  and  solidity  as      -^^ 
obstruct  and  prevent  the  passage  of  carriages  and  horses  or  fo^  o^ 
passengers  upon  the  parts  of  the  highway  where  they  stood,  CMje       i 
jury  ought  to  find  the  defendants  guilty  upon  the  incUctment,  a^xicf       .^ 
that  the  circumstances  that  the  posts  were  not  placed  upon  tlie       >- 
hard  or  metalled  part  of  the  highway,  or  upon  the  footpath  art;/*      ^~-^ 
ficially  formed  upon  it,  or  that  the  jury  might  think  that  sufficient      ^ 
space  for  the  public  traffic  remained,  are  immaterial  circumstances 
as  regards  the  legal  right,  and  do  not  affect  the  right  of  the  Crown 
to  'the  verdict."    Now  that  appears  to  us  to  be  substantially  a 
proper  direction,  because  in  effect  it  comes  to  this,  whether  there 
IS  a  practical  obstruction  to  the  public  using  the  highway.    All 
the  cases  cited  by  Mr.  O'Malley  come  to  that,  and  it  was  so  ex- 
plained in  the  last  case  of  Beg.  v.  Russell;  that  is  what  is  called 
there  a  mathematical  obstruction,  or  an  obstruction  that  was  not 
practical — so  put,  I  think,  by  myself — there  being  a  supposed 
nuisance  upon  the  sands  from  children  building  erections  upon  tbe 
sands.   Mathematically  or  geologically  speaking,  that  would  be 
an  obstruction  in  some  possible  way,  as  throwing  a  stone;  but 
yon  must  look  to  see  what  the  practical  meaning  of  it  is.    Hy 
brother  Martin,  I  think  raised  that  point  by  saying,  *'  so  as  to 
obstruct  and  prevent  the  passage  of  carriages  and  horses  or  foot 
passengers  upon  the  parts  of  the  highway  where  they  stood,  the 
jury  ought  to  find  the  defendants  guilty. "    In  the  case  of  Reg.  ^' 
Russell  the  jury  found  in  effect  that  there  was  no  practical  nui- 
sance— at  least  that  was  the  construction  that  we  put  upon  it,  and 
the  jury  having  found  that,  that  was  an  answer  to  the  indictment. 
But  where  it  is  found  that  there  is  a  practical  obstruction — and  I 
understand  my  brother  Martin's  statement  to  be  that — on  a  pa^t 
of  the  highway  by  which  the  public  are  prevented  from  using  it  J 
that  clearly  is  a  nuisance  according  to  all  the  definitions  of  nuisanc^* 
The  learned  Baron  is  also  right  in  saying  that  the  circumstan<^ 
that  the  part  passed  over  is  not  metalled  or  repaired  for  purpo^ 
of  convenience,  as  has  been  said  in  several  cases,  really  makes  t*^ 
difference,  nor  does  it  make  any  difierence  that  sufficient  spac<) 
was  left.  According  to  Bex  v.  Wriglit^  where  Lord  Tenterden  we^^ 
into  the  subject  with  great  force,  the  public  are  entitled  to  all  tb^ 
space  on  the  sides  of  the  highway,  as  he  said,  for  the  purpose  of  lig^^ 
and  air,  and  parties  cannot  withdraw  any  part  of  the  highway  frO? 
the  general  purposes  of  traffic  with  impunity.    We  must  fak^   ^ 
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tKat  the  jury  found  these  facts  In  the  way  put  before  us^  that  the 
^^fendants  did  keep  up  posts  of  such  size  and  solidity  as  to  ob- 
i^truct  and  prevent  the  passage  of  horses  and  carriages  or  foot 
Msseno^ers  upon  the  parts  of  the  highway  where  they  stood.  It 
vas  put  by  Mr.  O'Malley  that  the  case  ought  to  have  gone  to  the 
Qiy,  for  that  some  of  the  posts  appeared,  by  a  photograoh  that  was 
sroducedy  to  be  on  inaccessible  parts  of  the  ni^h  road.  I  think 
ijX)n  this  direction,  if  that  had  been  so,  it  would  not  make  any 
Iifference ;  because,  if  half-a-dozen  posts  are  on  inaccessible  parts 
ithe  highway,  ^ven  supposing  they  could  be  lawfully  put  there, 
t  would  be  no  object  to  the  company  to  have  these  few  posts  left. 
't  was  said  that  there  were  different  counts,  and  that  there  was  a 
'erdict  upon  all  those  counts.  I  think,  if  any  were  subject  to 
hose  exceptions,  the  defendants  ought  to  have  said  they  had  some 
f  those  posts  which  would  come  within  the  exceptions  referred  to 
»y  my  brother  Martin.  They  did  not  do  that,  and  it  would  be 
[aite  useless  to  grant  a  rule  as  to  two  or  three  of  those  posts; 
ndeed,  we  could  not  do  it  as  it  is  left  to  U8»  because  Mr.  O'Malley 
Ed  not  ask  for  a  verdict  as  to  those  particular  posts.  We  have 
lot  the  power  of  granting  a  rule  for  a  new  trial,  unless  we  see  that 
here  is  something  to  be  complained  of  in  the  above  two  propositions. 
'.  take  them  as  amounting  to  this,  that,  vrimd  facie,  the  high  road 
s  not  confined  to  the  metalled  part,  but  ruiis  to  the  fences  oV 
Doundaiies  of  the  high  road,  and  that  if  there  is  a  practical  obstruc*^ 
tion  upon  that  which  prevents  parties  using  it  as  a  highway,  that 
IB  a  nuisance.  That  is  the  effect  of  the  summing  up,  which  appears 
to  me  to  be  correct,  and  therefore  I  think  that  there  should  be  no 
rale. 

Blackburn,  J. — I  am  of  the  same  opinion,  but  I  do  not  thinly 
itBecessary  to  add  anything  to  what  has  been  said. 

Buk  refused. 
^{Isarif  BristowSy  and  Carpmaely  attorneys  for  the  prosecutioo^ 
^kkardi  and  Walher,  attorneys  for  the  defendants. 
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COURT  OF  QUEEN'S  BENCH. 

April  24. 

(Before  Crompton,  Blackburn,  and  Mellor,  JJ.) 

Reg.  V,  Train  and  OTHERS.(a) 

Nuisance  to  highway — Street  tramways — Consent  of  vestry — MetropoUs^ 
Local  Management  Act  1845 — Judgment  as  against  some  of  the 
defendants — New  trial. 

To  withdraw  apart  of  the  public  highway  from  the  use  of  the  public  is- 
a  general  nuisance*  A  street  tramway  is  such  a  withdrawal  and  suck 
a  nuisance. 

An  indictment  charged  the  defendants  with  a  nuisance   by  laying  down 
an  iron  tramway  on  a  common  highway,  and  with  conspiracy  to- 
commit  a  nuisance.     It  appeared  at  the  trial  that  the  tram  was  laid 
down  by  the  defendant  Train  with  the  sanction  of  the  vestry  of  Lam" 
hethy  in  whom  the  management  of  the  highways  of  the  parish  is  vested 
by  ihe  Metropolis  Local  Management  Act  1845.      The  evidence  for  the 
prosecution  proved  that  the  tramway  was  a  source  of  danger  and' 
inconvenience  to  the  public  using  the  highway  in  the  ordinary  manner. 
The  jury  then  interposed,  and  expressed  their  opinion  that  the  tramway 
obstructed^  in  a  substantial  degree,  the  ordinary  use  of  the  highway  for 
carriages  and  horses,  and  rendered  it  unsafe  and  inconvenient  in  0 
substantial  degree.     The  defendants  proposed  to  give  evidence  to  shovf 
a  great  number  of  persons  used  the  vehicles  running  on  the  lif^r 
whereby  a  large  amount  of  expenditure  by  the  public  was  saved: 

Held,  that  such  persons  were  not  the  persons  using  the  highway  in  il^ 
ordinary  manner,  and  that  such  evidence  was  inadmissible  ;  and  th^^^ 
ihe  vestry  had  no  power,  under  the  98^A  section  of  the  Metropolis  Local 
Management  Act,  to  grant  permission  to  the  defendant  Tlratn  to  l^JI 
down  such  tramway. 

THIS  was  an  indictment  for  laying  down  a  tramway  on  tt® 
high  road  between  Westminster-bridge  and  Kenningt^^* 
Train  was  the  projector,  and  Hathaway  his  agent  and  forema-^'- 
and  the  other  defendants  members  of  the  Lambeth  vestry,  yri^^ 
granted  their  permission  to  lay  down  the  line  of  tramway. 

The  first  count  of  the  indictment  charged  the  defendants  TnB-  ^^ 
and  Hathaway,  and  certain  members  of  the  Lambeth  vestry,  w£  "*^ 

(a)  Reported  by  John  Thompson,  Esq.,  BarristeF-ftt-Lair. 
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a  nuisance  by  digging  holes  and  trenches  in  the  public  highway      .  ^^^o* 
between  Westminster-bridge  and  Kennington,  and  with  removing       x^^nr 
«)il,  with  laying  down  an  iron  tramway,  and  laying  down  timber        —  * 
and   rails.      The   second  <50unt  charged   the  defendants   with  a        1862* 
-conspiracy  to  obstruct  and  render  dangerous  the  said  highway,    ;vi^^^_^ 
and  that  in  pursuance  of  such  conspiracy  they  did  dig,  entrench     highoay. 
and  cut  into  the  said  highway,  and  make  deep  holes  and  remove 
soil  and  lay  down  an  iron  tramway,  and  lay  down  timber  and  rails, 
and  thereby  obstruct  the  said  highway.     The  third  count  charged 
the  defendants  with  a  conspiracy  by  doing  certain  acts  to  obstruct 
and  render  dangerous  the  highway ;  and  the  fourth  count  charged 
a  conspiracy  without  setting  out  the  acts.     Plea,  not  guilty. 

The  indictment  was  removed  into  this  court  by  certiorari^  and 
at  the  trial  at  Kingston  at  the  last  Spring  assizes,  before   Erie, 
C. J.,  it  appeared  that  the   nuisance  complained  of  was  an  iron 
tramway  for  omnibuses  laid  down  in  the  highroad  from  the  Surrey 
side  of  Westminster-bridge  to  Kennington ;  that  it  had  been  laid 
down  by  the  defendant  Train  and  his  foreman  Hathaway  with  the 
sanction  of  the  Lambeth  vestry,  in  whom  the  management  of  the 
highways  of  the  parish  is  vested  by  the  Metropolis  Local  Manage- 
ment Act   1845.      Evidence  was  adduced  on  the  part  of  the 
prosecution  of  accidents,  and  the  inconvenience  occasioned  by  the 
tramway,  when  the  jury  interposed,  and  expressed  their  perfect 
<!onviction  that  the  tramway  in  question  obstructed  in  a  substantial 
4egree  the  ordinary  use  of  the  highway  for  carriages  and  horses, 
wd  rendered  it  unsafe  and  inconvenient  in  a  substantial  degree. 
Evidence  was  tendered  for  the  defence  to   show   that  a  great 
number  of  persons  used  the  omnibuses  which  ran  on  the  tramway, 
whereby  a  large  amount  of  expenditure  by  the  public  was  saved, 
and  that  this  sort  of  conveyance  was  more  expeditious  and  more 
comfortable  than  the  old  omnibus ;  but  the  learned  Judge  refused 
to  admit  it,  and  ruled  that  if  the  act  complained  of  was  dangerous 
-^d  inconvenient  in  a  substantial  d^ree  to  a  part  of  the  public 
Iiaving  a  right  to  use  the  way,  it  would  be  a  nuisance,  and  that 
the  evidence    offered  as  to  its  convenience  as  to  another   part 
^  the  public  would  be  no  defence.      A  verdict  was  taken  for 
^e  Crown  against  the  defendants  Train  and  Hathaway,   leave 
lieing  reserved  to  enter  the  verdict  for  those  defendants  if  the 
Court  should   be   of  opinion  that   they   were  justified  in   what 
they  had  done  under  the  agreement  with  the  vestry,  and  that  the 
Vestry  had  power  to  authorise  the  laying  down  of  the  tramway 
Under  the    Metropolis  Local  Management  Act,  18  &  19  Vict. 
c  120. 

Bomll  (Knapp  and  C  >E.  Pollock  with  him),  moved  to  enter 
-Q  verdict  for  defendants  Train  and  Hathaway,  pursuant  to  leave, 
Qr  for  a  new  trial,  on  the  ground  of  misdirection,  rejection  of 
^^dence,  and  that  the  jury  disregarded  the  evidence  proposed  to 
te  given.  He  referred  to  R.  v.  Russell  (6  B.  &  C.  566);  R.  v. 
^ard  (4  A.  &  E.  384,  389,  404),  and  contended  that  it  was  a 
<lue8tion  for  the  jury  whether  what  was  done  was  not  a  reason* 
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•■»•       abl6  arrangement  of  the  highway  for  the  convenience  of  t^ 
if^^       public  generally  using  it,  and  for  the  accommodation  of  tra£ 

'       passing  along  it:    {Lord  Chrosvenor's  case,   2   Stark.  511^  57> 

1M2.  J?.  V.  Morris,  1  B.  &  Ad.  441,  447 ;  A  v-  BetU,  16  Q. 
Nukmee-^  1022,  1036,  1037.)  Many  things  are  done  which  are  beyo« 
Highway,  doubt  an  obstruction  of  the  highway,  and  an  inconvenience  to  pr 
of  the  public  using  it,  but  which  are  not  a  nuisance,  because  th- 
are  a  benefit  to  the  public  generally.  A  footpath,  for  exam^ 
deprives  people  using  the  road  of  a  portion  of  it,  yet  this  canr: 
be  considered  a  nuisance.  Then,  as  to  the  consent  given  by  - 
vestry,  the  Metropolis  Local  Management  Act  1845  (18  &  19  V^ : 
c  120),  by  sect.  98,  enacts  that  it  shall  be  lawful  for  every  ves^ 
from  time  to  time,  to  cause  all  or  any  of  the  streets  within  tin 
parish  to  be  paved  or  repaired  when,  and  as  often,  and  in  su 
form  and  manner,  and  with  such  materials  as  such  vestry  thi] 
fit ;  under  that  clause  the  vestry  had  power  to  give  their  assen 
this  tramway  being  a  species  of  pavement  which  they  had  powe 
to  adopt. 

Garth,  on  behalf  of  the  vestry,  moved  for  a  new  trial. 
April  24. — Crompton,  J. — We  have  had  to  consult  some  o 
the  judges  on  other  cases,  and  my  brother  Mellor  has  takei 
the  opportunity  of  consulting  Erie,  C.  J.,  on  the  case  we  have 
just  heard,  Reff.  v.  Train  and  others^  and  we  find  from  him  that 
there  was  nothing  like  a  bargain  that  the  point  should  be  actually 
reserved,  and  that  we  are  at  perfect  liberty  to  deal  with  it  exact)] 
in  the  way  we  should  in  any  ordinary  case  in  which  the  question  ia 
whether  there  should  be  a  new  trial  or  not ;  and,  therefore,  unles 
we  entertain  some  doubt  about  the  matter,  we  ought  not  to  grani 
a  rule ;  we  ought  not  to  raise  doubts  where  we  entertain  none, 
and  we  all  of  us  entertain  a  very  strong  opinion  that  this  codtIc- 
tion  was  proper  and  right,  that  there  is  no  ground  for  disturbii^ 
it  on  the  part  of  the  defendants  whom  Mr.  Bovill  represents,  and 
that  we  ought  to  refuse  the  rule  on  these  grounds.  It  seeme 
clearly  admitted  that  this  would  be  a  nuisance  unless  it  fell 
within  Mr.  Bovill's  proposition,  which  I  will  read  directly,  as  be 
stated  it.  He  has  stated  it  very  clearly  to  us,  and  properly.  Il 
is  admitted  that  there  was  strong  evidence  one  way,  and  no 
evidence  that  could  alter  the  opinion  of  the  jury  as  to  this  b^oS 
a  nuisance,  dangerous  to  the  ordinary  passengers  on  the  highway* 
Mr.  Bovill  tried  to  distinguish  the  case  from  those  which  have 
settled  the  law.  He  says,  that  you  cannot,  for  the  advantage  ol 
one  part  of  the  public,  commit  acts  which  will  be  a  nuisance  tc 
the  rights  of  others  who  have  rights  of  passage  over  water,  ^ 
matters  of  that  kind.  Admitting  that  this  would  be,  on  tb( 
evidence  given,  a  nuisance  to  the  passers  by  in  the  ordinary  w*! 
on  the  highway,  ^et  this  is  such  a  benefit  to  certain  persoti 
who  would  use  this  new  mode  of  communication  that,  taking  \ 
altogether,  there  was  a  question  for  the  jury  whether  it  coa 
be  considered  as  a  nuisance.  His  proposition  is  this: — f 
flays,  **  My  contention  is,  it  is  a  question  for  the  jury  whetb 
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wbat  was  done  was  not  a  reasonable  and  convenient  arrangement 
of  the  highway  for  the  convenience  of  the  public  generally  using       xiunr. 
tiiat  highway,  and  for  the  accommodation  of  the  traffic  passing       —  * 
aloDg  it."     He  is  obliged,  as  it  struck  me  at  the  time,  to  confine        ^^^^' 
iia  proposition  and  to  take  his  case  out  of  the  cases  that  have  so 
dearly  established  the  law  the  other  way.     Ho  is  obliged  to  intro- 
duce, as  part  of  his  proposition,  an  arrangement  of  the  highway 
for  the  convenience  of  the  public  generally  using  that  highway, 
tmd  for  the  accommodation  of  the  public  passing  along  it.    It 
appears  to  me  that,  admitting  his  proposition  to  be  true^  he  does 
sot  bring  this  case  within  it,  because  it  appears  to  me  this  is 
not  any  arrangement  for  the  ordinary  use  of  the  highway,  such  as 
the  alteration  of  the  footpath,  or  of  the  pavement,  and  matters  oi 
that  kind.     Admitting  generally  that  his  proposition  might  be 
maintainable,  it  appears  to  me  that  this  is  not  making  any  arrange- 
ment for  the  use  of  the  highway  in  the  ordinary  sense  of  usmg 
the  highway,  but  on  the  contrary  it  seems  to  me  that  it  is 
practi(^ly  withdrawing  so  much  of  the  highway  from  its  use  as 
an  ordinary  part  of  the  highway.     Mr.  Bovill  says  that  the 
running  of  the  carriages  is  not  the  charge  in  the  indictment,  but 
it  arises  before  us  in  this  way,  for  the  laying  the  tram  is  clearly 
a  nuisance  according  to  the  finding  of  the  jury  and  the  evidence. 
Unless  he  can  make  out  that  the  use  of  the  carriages  brings  the 
case  within  the  rule — and  in  my  opinion  it  does  not  do  so — I 
think,  so  far  from  being  an  arrangement  for  use  of  the  highway 
1^  traffic  using  it  as  a  highway,  it  is  an    arrangement  quite 
mfierent  from  the  ordinary  use ;  it  is,  in  effect,  withdrawing  so 
much,  as  I  put  it  several  times  to  Mr.  Bovill,  fVom  the  regular 
ordinary  use  of  the  highway.    It  seems  to  me  idle  to  suppose 
you  can  use  the  part  of  the  highway  taken  up  by  the  tramroad* 
A  carriage  meeting  one  of  these  machines,  which  is  confined  to 
the  tram,  and  cannot  give  and  take  the  road,  does  not  meet  it 
under  ordinary  circumstances,  and  must  give  way  to  it,  so  that  it 
teems  to  me  to  be  withdrawing  so  much  from  the  highway  that 
h  may  be  used  as  a  tramway ;   and  that  is  the  way  in  which  all 
these  obstructions  arise,  such  as  in  the  case  we  have  just  dis* 
posed  of  {Rea  v.  The  United  Kingdom  Telegraph  Company)^  and 
all  others  where  you  withdraw  a  part  from  the  public :  it  is  a 
general  nuisance.     Now,  it  seems  to  me,  that  however  advan- 
tageous this  may  be,  as  Mr.  Bovill  says,  and  no  doubt  it  is  very 
knportant  to  the  persons  interested  in  it,  and  is  a  very  useful 
invention,  and  one  which  may  save  a  deal  of  money,  and  may  be 
useful  to  persons  travelling  by  it ;  still  those  are  not  persons  who 
want  to  use  it  in  the  ordinary  way  of  using  a   highway,  and  I 
fbink  it  falls  within  that  class  of  cases  of  Rex.  v.  The  LongUm 
Gas  Company  (29  L.  J,,  M.  C.  188),  which  we  took  a  great  deal 
tf  pains  in  considering,  where  some  pipes  were  laid  in  the  highway 
fcy  a  gas  company,  without  the  leave  of  the  Act  of  Parliamenty 
ai^  we  held  the  company  indictable  for  a  nuisance.     So^  when 
partiee  introduce  a  new  mode  of  conveyance,  which  is  not  suitable 
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to  the  old  mode  of  a  high  road,  they  must  take  the  almost  coneti 
T,^y»^       tutioDal  course  of  getting  an  Act  of  Parliament,  bj  which  the] 

*       are  put  under  such  regulations  as  will  protect  the  public     Thi 

1862.  only  other  question  is,  whether  there  w^as  any  evidence  of  thi 
being  for  the  ordinary  purpose  of  the  high  road,  which  oughi 
to  go  to  the  jury,  it  does  not  appear  to  me  that  there  wai 
any  evidence  suggested  to  show  it  was.  It  was  put,  that  i 
was  very  beneficial  to  persons  who  wanted  to  remove  fron 
spot  A.  to  spot  B.  So  would  an  ordinary  railroad  be  bene 
ficial  to  persons  in  that  situation;  but  it  does  not  appea 
to  me  that  there  is  any  evidence  at  all  to  bring  the  casK 
within  Mr.  BovilFs  proposition,  that  this  was  an  arrangement » 
the  highway  for  the  convenience  of  the  public  using  the  highway 
I  think  there  was  no  evidence  to  go  to  the  jury  upon  that,  sam 
it  comes  before  us  as  on  a  motion  for  misdirection.  I  shoux 
be  very  glad  if  the  parties  were  able  to  take  the  decision  to  • 
higher  court.  They  could  not  have  done  that  if  we  had  grant-  - 
the  rule ;  but  as  we  none  of  us  entertain  any  doubt,  it  is  mm 
consistent  with  our  duty  to  grant  a  rule,  but  it  is  a  comfort  to  izz 
to  suppose  that  if  we  are  wrong  in  any  way,  this  judgment  is  db 
binding  on  the  defendants,  and  that  they  can  contest  it  in  anotliK 
indictment,  and  they  can  put  it  on  the  record  in  the  way  of^ 
special  verdict,  and  so  get  the  opinion  of  a  court  of  appe^ 
Therefore,  we  think,  or  I  think  at  all  events,  that  this  is  cleatsi 
established  to  be  a  nuisance  by  the  evidence  and  the  finding 
the  jury  in  that  respect,  unless  brought  within  Mr.  Bovill's  ru  - 
It  is  not  brought  within  Mr.  Bovill's  rule,  but,  on  the  contrary 
there  is  no  evidence  that  could  have  gone  to  the  jury  propers 
to  show  this  was  an  arrangement  of  the  highway  for  the  bene^ 
of  the  public  using  the  highway  as  a  highway,  and  therefore^ 
think,  the  rule  should  be  refused.  There  was  a  second  poi  J 
Mr.  Eovill  took,  that  they  were  protected  under  the  MetropoH 
Local  Management  Act,  for  that  this  was  a  mode  of  paving  tK 
metropolis.  It  seems  almost  ludicrous  to  say  that  making 
tramway  of  this  kind  was  a  mode  of  paving.  Then  anoth^ 
motion  was  made  by  Mr.  Garth,  and  I  think  on  some  of  tiJ 
points  there  should  be  a  rule,  if  it  is  thought  worth  while  M 
go  on  with  it.  I  cannot  help  thinking  it  is  a  great  pit^ 
Cecause  Mr.  Garth's  clients,  if  he  succeeds,  can  have  no  cost^ 
and  I  do  not  see  any  use  in  keeping  up  the  supposed  discoin 
in  the  parish,  or  that  one  party  should  have  a  triumph  in  havin  i 
a  question  of  corporation  law  decided  one  way  or  the  others 
but,  as  it  is  before  us,  we  must  decide  it.  The  first  point  Mm 
Garth  makes  is,  that  these  parties  are  merely  liable  as  corporators 
My  strong  notion  is,  that  if  individual  corporators  concur  in  & 
resolution  to  put  the  corporate  seal  to  a  matter  of  this  kind,  tha'. 
they;  may  be,  and  some  of  them  appear  to  be  in  that  predicamenr 
personallv  liable,  because  I  am  supposing  they  actually  direct  the 
thing  to  be  done*  I  fancy,  if  corporators  were  to  vote  to  put  the 
«eal  to  some  illegal  act,  such  as  to  authorise  a  party  to  go  inta 
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^i^ther  party's  house,  that  they  would  be  Individually  liable.  There       Bjw 
vassome  discussion  as  to  that.   I  referred  to  that  case  in  which  we       tbaht. 

i\eld  that  a  corporation  might  be  liable  for  a  libel,  but  it  was  thought        

l>y  many  persons  whose  opinions  have  very  great  weight  that  a  i^^^ 
<^OTporation  was  not  liable.  I  think  myself  they  are  liable,  because  j^r^T^ 
^liey  might  put  their  corporate  seal  to  it ;  but  I  do  not  see  that  Higkuc^, 
^iat  prevents  the  corporators  individually  being  liable,  because  I 
^Imk  they  would  be  liable  as  accessories  to  a  trespass,  and  so 
Ssrincipals  to  the  trespass;  and  I  do  not  see,  because  they  are  part 
^f  a  corporation,  that  individually  taking  part  in  that  order  which 
^je  carried  out  makes  them  less  amenable  for  the  consequences 
<:>f  it  That  may.  be  a  question  fit  to  discuss.  And  there  is  a 
further  question  on  that  part  of  the  case,  whether  these  parties,  all 
'^>f  them,  did  interfere  in  the  last  resolution ;  and  it  may  be  that 
*lo8e  who  voted,  for  instance,  to  put  a  supposed  case — very 
iikely  a  resolution  was  moved — that  it  should  be  taken  into 
-^^^mgideration  on  such  a  day,  might  not  be  liable  ;  therefore 
I  think  there  should  be  a  rule  to  see  how  far  these  indivi- 
^doals  are  made  responsible.  And  then  there  is  a  question  of 
.^jrhether,  it  being  a  corporate  Act,  that  prevented  their  being 
i»able  individually,  and  whether  it  is  brought  home  individually 
*o  them.  That  may  be  considered  also.  I  think  also,  on  the 
^ther  point,  perhaps,  we  should  have  hardly  granted  the  rule ; 
^*^  should  have  doubted  it  very  much  if  I  had  not  thought  it 
^^ecessary  to  grant  the  rule  on  the  point  which  I  am  coming  to, 
^^ecause,  on  looking  at  the  agreement,  there  may  be  a  deal  of 
^^oubt  whether  it  is  more  than  a  permission  or  licence  to  do  the 
ct,  and  it  might  not  make  them  liable,  either  as  wrong-doers  in 
respass,  and  still  less  in  a  criminal  point  of  view.  I  by  no  means 
ay  that  it  is  not  so,  for  the  words  are  rather  doubtful,  and  they 
^^  Jo  seem  to  authorise  that  measure,  and  that,  it  may  be  said,  is 
^^^^poseible  to  be  carried  out  without  causing  mischief;  therefore  I 
3y  no  means  say  I  am  clear  on  that;  but  I  think  there  is  doubt 
snough  on  those  points.  The  third  point  was  the  mode  of  pavings 
^^  rith  which  we  need  not  trouble  ourselves  any  more,  for  we  have 
^^^  a  strong  opinion  that  there  is  nothing  in  that.  My  impression 
^^  8  a  very  strong  one,  that  in  the  fourth  point  there  really  is 
^^^othine :  their  being  vestrymen  will  not,  in  the  absence  of  some 
^^Act  of  Parliament  which  I  expected  would  be  referred  to,  make 
^^hem  liable  for  a  misdemeanor  of  this  kind ;  but,  as  Mr.  Garth 
^^^ises  some  doubt  upon  that — I  do  not  say  the  subject  is  free 
TOm  doubt,  because,  if  anybody  wanted  an  impossible  task  to 
:>erforni,  they  might  set  to  work  to  reconcile  all  the  cases,  begin- 
^Qg  with  Sutton  v.  Clarky  down  to  the  present  time.  I  do  not 
ow  that  that  has  been  extended  much  to  cases  of  misdemeanor, 
1 1  think  there  is  not  much  in  the  point ;  but,  as  Mr.  Garth 
u  the  mle  on  the  other  two  points,  he  may  have  it  on  that* 
1  these  three  points  he  may  have  the  rule ;  but  I  should  express 
^^  opinion  that  these  nice  points  of  law  ought  not  to  be  brought 
*^orc  us  by  the  parties  concerned,  more  for  amusement,  or  for 
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^■0-        wishing  to  have  an  investigation  for  a  senseless  tnomph  in 

j^„^       vestrj,  than  for  wishing  to  have  any  questions  arising  betu 

.— '       the  parties  decided. 

1S63.  Blackburn,  J. — I  am  of  the  same  opinion.     On  Mr.  Boi 

JVttfamce—  n^otioii  for  a  rule,  I  take  it,  that  the  facts  at  the  trial  seem  to  1 
Biffkicag.  been  clear,  that  the  tramway  that  was  put  down  on  this  higb 
was  proved  and  found  by  the  jury  to  be  aangerous  and  inconven 
to  a  portion  of  the  public  using  the  highway  in  the  ordinary  i 
in  order  to  drive  upon  it — I  think  principally  to  those  riding  u 
it  on  horseback,  but  still  dangerous  and  inconvenient  to  a  por 
of  those  using  the  highway  in  the  ordinary  course:  and 
BovilFs  point  was,  that  although  it  might  primd  facie  be  a  i 
sance,  yet,  he  said,  you  might  alter  the  highway  so  as  to  ada{ 
for  the  convenience  of  traffic  in  the  course  of  the  highway, 
that  that  alteration  would  not  necessarily  be  a  nuisance,  thoug] 
the  course  of  alteration,  or  in  consequence  of  it,  you  might  ] 
duoe  some  degree  of  inconvenience  and  danger  to  part  of  tl 
who  were  usin^  it.  He  put,  as  instances  of  it,  the  convertin 
part  of  the  highway  into  a  footpath  for  passengers,  or  the  pan 
with  stones ;  that  they  might  be  dangerous  to  riders,  though  v 
advantageous  for  the  heavy  traffic;  and  without  saying  this 
precbely  right,  I  think  that  probably,  to  a  very  considera 
extent,  that  principle  may  be  right,  and  though  it  would  reqi 
our  careful  consideration  to  enunciate  it  precisely,  so  as  to  del 
the  proper  limits,  certainly  I  think,  to  some  extent,  that  princi 
might  be  right,  and  it  might  be  a  very  proper  question  to 
left  to  the  jury  in  such  a  case,  whether  or  no  the  alterat 
of  the  highway  for  the  purpose  of  adapting  it  to  the  use 
the  traffic  of  the  highway,  was  or  not  done  so  as  to  be 
nuisance.  Then,  in  the  present  case,  I  think  the  point  does  : 
arise  at  all,  for  I  take  it  to  be  clear ;  and  I  do  not  think,  fr 
what  one  can  collect  in  the  discussion,  that  this  was  a  propo 
alteration  of  the  highway  for  any  purpose  of  adapting  it 
existing  traffic,  but  a  proposal  to  make  an  alteration  on  i 
face  of  the  highway,  so  as  to  adapt  it  to  a  new  and  substitu 
mode  of  carrying  on  traffic  different  from  any  mode  that  I 
been  in  previous  ordinary  use  on  the  highway — a  new  and  sub 
tuted  mode  of  carrying  the  traffic ;  and  the  evidence  that  3 
Bovill  proposed  to  call,  and  which  the  jury  said  would  be  imn 
terial,  on  the  judge's  direction,  and  which,  after  that  notice  fr 
the  judge  and  the  jury,  was  not  given — the  evidence  proposed 
be  given  was  not  to  show  what  would  have  been  a  question 
fact  in  dispute,  but  to  show  that  this  tramroad  was  not  made 
omnibuses  of  a  sort  previously  in  use,  but  with  the  intention 
using  a  new  and  substituted  mode  of  carrying  the  traffic,  wbi 
would  be  highly  beneficial  to  the  public.  If  that  was  the  fa 
and  if  it  were  shown  that  the  new  mode  of  adapting  the  highw 
would  be  highly  beneficial  to  the  public,  I  do  not  think  it  woi 
prevent  the  matter  being  a  nuisance  as  it  exists  at  present*  I 
not  think  a  new  mode  <^  interfering  with  the  traffic  on  a  higltfr 
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•B  a  ttMttter  which  eati  be  left  to  a  jury  to  consider  on  the  balance        •^^ 
of  teetioaonj.     I  think  when  that  is  the  case  the  constitution  of      <i>|^. 

the  country  provides,  what  is  almost  now  a  court  of  justice,  a        ' 

regularly  constituted  court,  that  it  must  be  considered  before  a  *^ 
eommittee  of  the  two  Houses  of  Parliament,  whether  or  no,  on  jiuUtmee^ 
ihe  balance  of  the  whole  testimony,  the  introduction  of  a  new  Highway, 
mode,  ftnd  interfering  with  the  old  common  law  rights  of  the 
Burties,  will  be  beneficial  or  no ;  and  then  allowing  that  to  be 
4one,  subject  to  such  restrictions  and  terms  as  they  think  fit. 
I  think,  if  the  alteration  of  the  road,  pladng  the  tramway 
ID  a  public  highway,  would  be,  as  the  defendants  wish  to  contend, 
and  for  aught  I  know  to  the  contrary  it  may  be,  a  great  benefit, 
that  is  a  case  to  be  made  before  committees  of  the  Houses  of 
Parliament,  in  order  to  obtain  an  Act  for  the  purpose ;  but  it  does 
M  afford  any  justification  to  those  who  interfere  with  the  high- 
way, not  for  the  purpose  of  adapting  it  to  the  more  convenient 
cairying  of  the  existing  traffic,  but  for  the  purpose  of  adaptinjg  it 
to  a  new  and  substituted  mode  of  carrying  that  traffic,  which  it  is 
Kud,  and  perhaps  truly,  would  be  more  beneficial  than  the  other. 
That  being  so,  the  evidence  would  not,  in  my  opinion,  be  properly 
admissible,  and  it  was  not  pretended  to  say,  this  was  the  old  mode 
of  carrying  on  the  traffic,  but  merely  to  show  that  it  would  be 
beneficial ;  and  the  direction  which  I  take  to  have  been  given  was 
in  iteelf  perfectly  correct.  Then  as  to  the  next  point,  on  which  it 
IB  contended  that  this  was  not  a  nuisance,  because  the  vestry  have 
been  parties  to  this,  and  the  vestry  have  a  general  power  to  repave 
and  repair  the  streets  in  the  n!iode  they  think  fit,  I  agree  with  my 
brother  Crompton,  that  to  say  that  laying  tramways  is  a  mode  of 
repairing,  is  really  a  proposition  that  requires  no  answer.  And  on 
the  ground  that  Mr.  Garth  has  put,  it  is  quite  sufficient  to  say, 
the  rule  nisi  will  be  granted  on  the  grounds  my  brother  Crompton 
has  stated ;  but  I  think,  considering  how  the  matter  stands,  that 
there  is  no  verdict  against  those  defendants,  and  if  they  get  a  verdict 
for  that,  it  can  do  them  no  good,  neither  save  them  expense,  or 
procure  them  costs ;  and  if  they  fail,  as  I  can  see  no  prosecutor 
who  can  get  anything  from  them,  it  is  for  the  wisdom  of  both  sides 
to  consider ;  but  it  seems  to  me  far  the  best  thing  to  let  the  rule 
drop,  and  let  nothing  be  said  on  cither  side,  or  else  to  enter  a  nolle 
prosequL 

Mellor,  J. — I  think^  in  this  case,  the  direction  given  to  the 
jury  by  the  Lord  Chief  Justice  is  right ;  and  the  moment  it  is 
considered  that  there  was  no  evidence  offered  to  the  jury,  and  it  is 
to  be  taken  as  a  conceded  fact  that  this  tramroad  is  dangerous 
to  persons  travelling  in  carriages  and  on  horseback  having  the 
aame  right  to  use  the  highway  as  others — the  moment  that  is 
conceded,  there  is  an  end  of  the  case,  because  the  countervailing 
advantage  to  a  portion  of  the  public,  by  which  they  economise 
their  funds  and  save  10^000/.  a-year,  is  not  the  same  benefit  to  the 
pnblic  itself.  The  proposition  of  Mr.  Bovill  may  be  accurately 
applied  to  some  cnange  of  the  highway,  that  is  to  say,  if  some 
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V. 


mode  of  altering  the  hij^hway  could  be  adopted  80  as  to  effect  tl 
j^^^      better  use  of  it  as  a  highway,  in  the  ordinary  course  of  the  use  < 

*      the  highway,  it  may  be  a  question,  some  time  or  another^  whetb< 

1862.  it  is,  on  the  whole^  beneficial  or  not ;  but  that  is  not  a  case  like  tl 
jVttiwice—  present,  where  it  is  conceded,  that  to  a  portion  of  the  public  it 
Htghwaff.  dangerous  and  inconvenient.  It  follows,  then,  as  a  matter  < 
course,  the  only  evidence  tendered  by  Mr.  Bovill  was  evidence  i 
the  countervailing  benefit  to  those  persons,  who,  it  was  said,  wou3 
in  the  aggregate  save  as  much  as  10,000Z.  a-year  by  the  chang 
That  appears  to  me  clearly  not  admissible,  and  I  think  the  Chm 
Justice  was  perfectly  right  in  rejecting  the  evidence;  and  I  am 
opinion,  on  all  the  grounds  taken  by  Mr.  Bovill,  there  ought  to  ^ 
no  rule.  With  reference  to  the  motion  of  Mr.  Garth,  I  do  not  wa. 
to  say  anything  more  than  has  been  said  by  my  learned  bretfarea 
A  rule  nisi  for  a  new  trial  having  been  granted  on  behalf  of  t. 
defendants,  who  were  vestrymen,  the  prosecutor  entered  a  iic^ 
prosequi  as  to  them ;  and  Mr.  Train  and  his  foreman  were  subs 
quently  brought  up  for  judgment.  The  Court  fined  Mr.  Tra 
500/.,  and  his  foreman  1^. 
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COURT  OF  CRIMINAL  APPEAL. 

June  7  and  14. 

(Before  Cockburn,  C.  J.,  Erle,  C.  J.,  Wightman  and 
Williams,  JJ.,  Martin^  B.,  Willes,  J.>  Bramwell,  B.,. 
Btles  and  Blackburk,  JJ.) 

Reg.  t>.  Horatio  Samuel  Fletcher,  (a) 

-^rfombUent  trustee — ^20  ^21  Vict.  c.  54 — Express  trust  in  writing-^ 
Savings  bank — Rules. 

'^  ^nmngs  bank  was  duly  constituted  according  to  the  9  Geo.  4,  c.  92  ; 

3   ffia.  4,  c.  14  ;  and  74-8  Vtct.  c.  83,  of  which  the  prisoner  was  a 

^9nistee,  and  also  treasurer  and  secretary^  or  actuary^  and  acted  as 

-^^Bdch.    By  the  rules  of  the  bankj  the  trustee  and  manager  was  declared 

^-^^  be  personally  responsible  and  liable  for  all  moneys  actually  received 

'^^Sl  ^i"*  on  account  of  or  to  and  for  the  use  of  the  institution^  and  noi 

.^^^^iid  over  or  disposed  of  according  to  the  rules  ;  and  the  secretary  was  to 

^^  ^  liable  for  all  money  received^  and  was  to  pay  regularly  to  the  treasurer 

^'^^^Ste  balance  due  after  each  day's  business.    By  the  eighth  rule  the 

■■  ^^veral  sums  of  money  belonging  to  the  institution  which  the  trustees 

^^^%ereof  are  authorised  to  invest  under  the  9  Geo.  4,  c.  92,  or  under 

^^j^%e  rules  or  regulations  of  this  institution^  were  to  be  paid  into,  and 

^^^  ^vested  in  the  Bank  of  England^  in  the  names  of  the  Commissioners 

•^^^^Dr  the  Reduction  of  the  National  Debt,  according  to  the  provisions  of 

"^^■^^  said  Act,  and  no  such  sum  or  sums  of  money  were  to  be  paid  or 

'^^^^^  out  by  the  trustees  in  any  other  manner  or  upon  any  other  security 

"^^jhatever,  except  such  sums  of  money  as  from  time  to  time  shoukl 

^^^^ecessarily  remain  in    the  hands  of  the  treasurer,   to  answer  the 

^^— exigencies  thereof     That  the  trustees  should  pay  into  the  Bank  of 

'   ^^ngland  any  money,  not  less  than  501,,  to  the  account  of  the  Commis- 

^^Joners  for  the  Reduction  of  the  National  Debt,  upon  the  declaration 

^^^  the  trustees,  or  any  ttvo  or  more  of  them,  that  such  moneys  belonged 

^^^clusively  to  the  institution.     The  rules  gave  depositors  the  usual 

,^C3ower  of  drawing  out  moneys  deposited.     The   jury  found^  as  a 

^J^act,  that  the  prisoner  was  a  trustee  of  the  savings  bank,  and  that, 

"^mhUst  he  was  such  trustee,  he  converted  and  appropriated  to  his  own 

^4se  divers  sums  of  money  (not  less  than  501.  each)  which  had  been 

^Daid  into  or  deposited  in  the  savings  banky  whilst  he  was  such  trustee^ 

j^^^^^4nth  intent  to  dqfraud: 

'^^Idj  that  the  prisoner  was  a  trustee  within  20  (^  21  Vict.  c.  54,  and 
^at  the  rules  were  an  instrument  in  tpriting  creating  an  express  trust 
'^nthin  sect.  17. 

ASE  stated  for  the  opinion  of  this  Court  by  Mr.  Baron^ 
Channell : — 

(a)  BtporUd  b^  Jonx  Thompsoit,  Esq.,  Buritttr-^tt-LAir. 


o 


190  CRIMINAL  LAW   CASES. 

Rbo.  The  prisoner,  Horatio  Samuel  Fletcher,  was  tried  before  mea^^^ 

PLBiIaHKB.    *^®  ^^^  assizes  for  the  county  of  StaflTord,   under  the  statuttt^^ 
20  &  21  Vict  c.  54,  intituled,  ^<  An  Act  to  make  better  provunor^^ 


1862.       for  the  punishment  of  frauds  committed  by  trustees,  bankers^ 
Fraudident    ^^^^^  persons  entrusted  with  property." 

trustee—  The  first  count  of  the  indictment  charged,  that  on  the  1«  ^ 
jSavingt  bank,  January,  1859,  the  prisoner,  then  being  a  trustee  of  certain  pri*'— :a 
perty,  that  is  to  say  of  certain  moneys,  to  wit,  to  the  amount 
100/.  for  a  public  purpose,,  that  is  to  say  for  the  purpose  (amongj^s 
other  things)  of  receiving  and  investing  the  same  for  the  benefit 
certain  persons  who  had  before  then  deposited  the  same  in  ^^m 
certain  bank  for  savings,  called  the  Bilston  Savings  Bank,  bef< — -m, 
then  established,  and  then  carrying  on  business  under  the  authon^^  i 
of  certain  Acts  of  Parliament  for  consolidating  and  amending  t:SK] 
laws  relating  to  savings  banks,  did  unlawfully  convert  and  app^^_jp< 
priate  the  said  moneys  so  amounting  (to  wit,  to  the  sum  of  1(H  fj 
to  and  for  his  own  use  and  purposes,  with  intent  thereby  then  u 
defraud,  against  the  statute,  &c. 

The  second  pount  was  the  same  as  the  first,  but  char^^iBc/ 
an  appropriation  of  100/.  on  the  8th  January,  1859,  vrAb 
intent,  &c. 

The  third  as  before,  but  charged  an  appropriation  of  SOL  on  -the 
15th  January,  1859,  with  intent,  &c. 

The  fourth  as  before,  but  charged  an  appropriation  of  502,  on 
the  22nd  January,  1859,  with  intent,  &c. 

The  fifth  as  before,  but  charged  an  appropriation  of  lOOil  on  tbe 
29th  January  1859,  with  intent,  &c. 

The  sixth  count  charged  that  the  prisoner  being  a  trustee  of 
certain  property,  that  is  to  say,  of  certain  moneys  amounting,  to 
wit,  to  the  sum  of  100/.  for  the  benefit  of  certain  persons  who  b«^ 
before  then  deposited  the  same  in  the  said  bank  for  savings,  call^^^ 
the  Bilston  Savings  Bank,  did  on  the  1st  January,  1859,  unlii'*^* 
fully  convert  and  appropriate  the  said  last-mentioned  moneys    ^ 
amounting,  to  wit,  to  100/.,  to  and  for  his  own  use  and  purpo^^^ 
with  intent  thereby  to  defraud  the  said  persons  who  bad  eo  c9^ 
posited  the  same  as  aforesaid,  against  the  statute,  &c. 

The  seventh  count  was  like  the  sixth,  but  charged  an  app^^^ 
priation  of  10021  on  the  8th  January,  1859,  with  intent,  &a 

The  eighth  count  was  like  the  las^  but  charged  an  appropriati^'^ 
of  50/.' on  the  15tb  January,  1859,  with  intent,  &c. 

The  ninth  count  was  like  the  last,  but  charged  an  appropriati^o 
of  50/.  on  the  22nd  January,  1859,  with  intent,  &c 

The  tenth  count  was  like  the  last,  but  chained  an  appropria^P^ 
of  100/.  on  the  29th  Januair,  1859,  with  intent,  &c. 

The  eleventh  count  was  like  the  first,  but  chained  an  appr^^^ 
priation  of  100/.  on  the  19th  January,  1861,  with  intent,  &c. 

The  twelfth  count  was  like  the  sixth,  but  charged  an  appr<^^ 
priation  of  100/.  on  the  said  19t;h  Januarv,  1861,  with  intent,  $tc^ 

Prior  to  the  1st  January,  1859,  the  first  day  named  in  the  iP^ 
dictment,  viz.,  from  the  26th  March,  1839,  and  thence  down  t^ 
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Lc3  snbse^oently  to  the  19th  January,  1861  (the  last  day  named        ^^ 
VOL    the  indictment),  the  prisoner  was  and  acted  as  one  of  the  tras-    flbtohbb. 
tGb^sfl  of  a  bank  for  savings  established  in  the  county  of  Stafford,        — ^ 
\»^siBg  the  savings  bank  in  the  indictment  mentioned.  ^^ 

The  prisoner  was  in  1849  appointed  the  treasurer  of  the  said    Frmukieiu 
Savings  Bank,  and  continued  to  act  as  such  treasurer  until  the     trtute^— 
end   of  February,  1861.     On   his  appointment   as  treasurer  he  ^<*v*'^imi. 
igriih  two  sureties  executed  a  bond  m  the  penal  sum  of  500L  to 
the  thdi  Comptroller-General  of  the  National  Debt  Office. 

A  copy  of  the  bond  accompanies  and  may  be  referred  to  as  part 
of  this  case. 

The  prisoner  was  also,  prior  to  the  18th  November,  1844,  and 
thence  down  to  the  end  of  February,  1861,  the  secretary  or  actuary 
to  the  said  savings  bank. 

The  bank  was  established  in  the  year  1838. 
Oa  the  ISth'November,  1844,  certain  rules,  orders  and  regula- 
tiODs  for  the  management  of  the  said  bank  from  and  after  the  20th 
l^ovember,  1844,  were  duly  certified  by  the  barrister-at-law  ap- 

S'nted  by  the  Commissioners  for  the  Reduction  of  the  National 
bt,  for  the  purposes  of  the  Acts  9  Geo.  4,  c.  14,  and  7  &  8  Vict. 
€.83^.     A  duplicate  of  such  rules,  orders  and  regulations,  was 
duly  transmitted  to  the  said  commissioners. 
A  copy  of  such  rules,  and  of  the  certificate  of  the  barrister  so 
r^  J    appointed  to  certify,  accompanies  and  is  to  be  taken  as  part  of  this 

,^^1      The  prisoner,  in  the  year  1859,  while  he  was  trustee  of  and  also 

treasurer  of  and  the  secretary  or  actuary  to  the  said  bank,  viz.,  on 

tfce  21st  February,  1859,  signed  five  several  weekly  accounts. 

Ibese  weekly  accounts  are  all  dated  the  21st  February,  1859,  are 

d  nraed  by  the  prisoner  as  treasurer  of  the  savings  bank,  and 

•Ibo  by  the  prisoner  as  secretary  or  actuary  of  the  said  bank. 

^y  are  also  signed  by  one  Heafat  as  a  manager  of  the  said 

l^iok,  and  who  was  then  one  of  the  managers  of  the  said  bank. 

^e  first  of  these  accounts  purports  to  give,  amongst  other  things, 

^  account  of  moneys  received  by  the  bank  from  depositors,  and  of 

^neys  paid  out  to  depositors  in  the  week  ending  Ist  January,  1859. 

The  sum  actually  received  in  the  course  of  that  week  was 

^34iL  16j.  2d, ;  the  amount  returned  on  the  account  as  moneys 

'^ived^  is  only  234^  16$.  2d. ;  the  difference,  lOOJl,  is  the  subject 

^*  the  first  count  of  the  indictment. 

The  sec<md  account  purports  to  be  an  account  for  the  week 
ending  the  8th  January,  1859.  The  sum  actually  paid  out  to 
fbe  depositors  in  that  week  waA  74/.  19«.  5d.  The  sum  returned 
^  the  account  as  paid  out  was  174/.  19s.  6d.  The  difference, 
^Oo/.y  ia  the  subject  of  the  second  count  in  the  indictment. 

The. third  account  was  for  the  week  ending  the  15th  January, 
'^59.  The  sum  actually  paid  out  to  depositors  in  that  week  was 
^l£  13*.  4d.  The  sum  returned  in  the  account  as  paid  out  was 
^^IL  IS*.  4d.  The  difference,  100/.,  was  the  subject  of  the  third 
^^unt  in  the  indictment. 
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The  fourth  account  was  for  the  week  ending  the  22nd  Jam 
1859.     The  sum  actually  paid  out  to  depositors  in  that  week 
the  sum  of  142iL  9s.     The  sum  returned  on  the  weekly  acooc^^D/ 
as  paid  to  depositors  was  192^  9s.    The  difference,  SOL,  is  fclie 

subject  of  the  fourth  count  in  the  indictment. 

The  fifth  account  was  for  the  week  ending  the  29th  Janua^^f 
Savmgt  bonis.  1859.  The  sum  actually  received  from  depositors  during  t'Shat 
week  was  283/.  I5s.  lOd.  The  sum  returned  was  183/.  15«.  1_  Od. 
The  amount  actually  paid  out  was  48/.  12^.  9(L  The  ^  mm 
returned  on  the  account  was  148/.  125.  9d.  This  difference  in  ^he 
sums  received  and  paid  out  and  those  returned  as  such  in  the 
weekly  accounts  is  the  subject  of  the  fifth  count  in  the  in£^  ict^ 
ment. 

The  prisoner  whilst  he  was  such  trustee,  treasurer  and  se^Ei^re* 
tary,  or  actuary  as  aforesaid,  viz.,  on  the  .8th  February,  1^361^ 
signed  a  certain  other  weekly  account  purporting  to  be  an  acc<^  Tint 
for  the  week  ending  the  19th  January,  1861.     The  sum  actu^oilly 

5 aid  out  to  depositors  in  that  week  was  the  sum  of  59L  4s.  di, 
?he  amount  returned  as  paid  out  was  159/.  4s.  9d,  The  di£3Per» 
ence,  100/.,  is  the  subject  of  the  eleventh  and  twelfth  counts>  iz^ 
the  indictment.  ' 

These  weekly  accounts  are  all  signed  by  the  defendant  twice: 
once  by  him  as  treasurer  or  person  holding  the  balance  the  reof 
mentioned  in  the  account,  and  again  by  him  as  the  secretary  or 
actuary.     The  accounts  were  duly  returned  to  the  office  of   the 
Commissioners  for  the  Reduction  of  the  National  Debt,  and  were 
produced  from  their  office  at  the  trial.     The  written  part  of    "the    >, 
accounts,  with  the  exception  of  the  signatures  thereto  other  tli«^ 
the  signatures  of  the  prisoner,  is  in  the  prisojier's  handwriti'ng' 
The  amounts  actually  paid  in  and  paid  out  in  each  week  i;^  «^ 
ascertained  from  books  which  had  been  kept  for  that  purpose,    ^^ 
entries  in  which  books  were  in  the  handwriting  of  the  prisoioer, 
and  the  account  as  cast  up  to  show  the  total  of  the  weekly  rec^ip^ 
or  payments,  was  in  figures  in  his  handwriting.     Copies,  pa  ^^ty 
printed   and   partly  written,  of  these  several  weekly   accoa  ^^ta^ 
marked  respectively  A,  B,  C,  D,  E  and  F,  accompany  and  maj?^  be 
referred  to  as  part  of  this  case. 

In  addition  to  these  weekly  accounts,  an  annual  account  for  '^^^ 
year  ending  20th  November,  1859,  was,  pursuant  to  the  stat?  '^^ 
9  Geo.  4,  c.  92,  s.  46,  and  7  &  8  Vict  c.  83,  s.  13,  signed  by  '^^^ 
prisoner  as  treasurer  and  secretary,  or  actuary,  and  deliverec?  ^^ 
the  National  Debt  Office,  a  copy  whereof  accompanies  and  »^V 
be  taken  as  part  of  this  case. 

Tiie  bank  was  usually  open  on  the  Monday  in  each  week:  ^^ 
weekly  accounts  were  made  up  to  the  Saturday  preceding.  JThe 
money  in  hand  at  the  close  of  the  bank  on  the  Monday  was  talc^ 
away  by  the  prisoner  from  the  bank  to  the  parsonage,  his  privJ*^^ 
residence.  On  the  next  Monday  the  money  was  brought  to  f^*® 
bank  by  the  prisoner,  or  by  his  direction.  The  books  of  the  ba^ 
were  at  the  office  of  the  bank  on  the  Monday  during  office  hou^> 
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t  at  all  other  times  were  kept  at  the  parsonage-house,  in  the       ^^ 
Idence  of  the  prisoner.  .  .      ,  FlmShbb. 

Uiie  assets  of  the  bank  vested  in  Government  secunties  have        

\>een  realised ;  the  amount  realised  net  the  cash  in  hand  at  the       ^^^^ 
bank  leaves,  as  compared  with  the  amounts  of  deposits,  a  defi-    jr^^j^jjl^ 
ciency  of  SOOOiL  and  upwards.  tnutm^ 

The  Jury  found  as  a  fact  that  the  prisoner  was  a  trustee  of  the  ^omng$  hank. 
«aid  savitigs  bank  in  the  years  1859  and  I86I9  and  that  whilst  he 
iras  such  trustee  of  the  said  savings  bank  he  converted  and 
appropriated  to  his  own  use  and  purposes  certain  sums  of  money 
which  in  the  year  1859  and  in  the  year  I86I9  and  in  the  several 
months  of  those  vears  stated  in  the  indictment,  had  been  pu4  , 

into,  or  depositea  in  the  said  savings  bank  whilst  he  was  sudi 
trostee  as  aforesaid,  and  that  the  prisoner  did  so  convert  and 
appropriate  the  said  moneys  with  intent  to  defraud,  as  stated  in 
the  in^ctment. 
I  directed  a  verdict  of  Guilty  to  be  entered,  subject  to  the 

rion  which  I  reserved,  and  on  which  I  request  the  opinion  of 
Court,  whether,  upon  the  facts  so  found  by  the  jury,  and 
tiioee  stated  in  this  case,  taken  together  with  the  said  rules  of  the 
8ud  savings  bank,  the  prisoner  was  a  trustee  within  the  meaning 
of  the  21  &  22  Vict.  c.  54,  as  described  in  the  several  counts  of 
the  indictment,  or  any  of  them.  I  postponed  the  sentence  upon 
the  prisoner,  upon  his  entering  into  his  own  recognizance,  himself 
b  1501,  and  two  sureties  in  the  same  amount. 

W.  F.  Channell. 


Copy  of  the  bond  accompanying  the  case : — 


^  *Enow  all  men,  by  these  presents,  that  we  Horatio  Samuel  Fletcher^ 
iocombent  of  St.  Leonard's  Church,  in  the  township  of  Bilstoo,  in  the 
county  of  Stafford,  and  treasurer  of  the  savings  bank  established  at 
libton  aforesaid,  and  Bichard  Westlcy  Fletcher,  of  Bilston  aforesaid, 
gentleman,  as  surety  on  behalf  of  the  said  Horatio  Samuel  Fletcher,  are 
^Id  and  firmly  bound  unto  Samuel  Higham,  Esq.,  the  present  Comp- 
tnoDer-General  of  the  National  Debt  Office  in  the  sum  of  500/.  sterling, 
to  be  paid  to  the  said  Samuel  Higham  (as  such  comptroller-general),  or 
Us  successor  Comptroller-General  of  the  National  Debt  Office  for  the 
time  being,  or  his  certain  attorney,  executors,  administrators,  or  assigns, 
far  which  payment  to  be  well  and  faithfully  made,  we  jointly  bind  our- 
lelrei^  our  heirs,  executors,  and  administrators,  and  each  of  us  severally 
ttid  apart  from  the  other  of  us  bindeth  himself,  his  heirs,  executors 
ind  administrators,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dtted  this  9th  day  of  January,  in  the  year  of  our  Lord  1849." 

^  Whereas  the  above  bounden  Horatio  Samuel  Fletcher  hath  been  duly 

appointed  treasurer  of  the  savings  bank  established  at  Bilston  as  afore- 

<iid,  and  he,  together  with  the  above  bounden  Richard  Westley  Fletcher, 

^  Ids  surety,  have,  pursuant  to  an  Act  of  Parliament  made  and  passed  in 

the  session  of  the  7th  and  8th  years  of  the  reign  of  her  present  Majesty, 

''^titaled  *  An  Act  to  amend  the  laws  relating  to  savings  banks,  and  to 

j^  purchase  of  Government  annuities  through  the  medium  of  savings 

'^^tiks^'  entexed  into  the  above  written  bond  or  obligation,  subject  to  the 
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tte^        conditions  hereinafter  contained.    And  whereas  the  said  boiid  has  bee- 
P^^^^    approved  of  by  two  trustees  and  three  mana^;ers  of  the  said  saving 

bank,  as  good  and  sufficient  security.    Now  the  condition  of  the  abo^ 

lS6f .        written  obligation  is  such  that  if  the  said  Horatio  Samuel  Fletcher,  b 

executors  and  administrators,  do  and  shall  from  time,  to  time,  upc 

tnu^^  request  or  demand  made  in  pursuance  of  an  order  signed  by  not  les 
Saving$  htoA,  ^^^  ^^^  trustees  and  three  managers  of  the  said  savings  bai^,  or  at 
general  meeting  of  the  trustees  or  managers  thereof,  give  in  or  delive 
up  true  and  perfect  accounts  in  writing  of  all  moneys  received  by  him. 
and  of  all  payments  made  by  him  thereout  as  such  treasurer  as  aforesaid, 
to  the  said  trustees  or  managers,  or  to  such  general  meeting  as  aforesaid 
or  to  such  person  or  persons  as  shall  be  nominated  or  appointed  by  two 
trustees  and  three  managers  of  the  said  savings  bank,  or  at  such  general 
meeting  to  receive  the  same,  to  be  examined  and  allowed  or  disallowed 
by  the  said  trustees  or  managers  respectively,  and  shall  and  do  on  the 
like  request  or  demand  pay  over  all  the  moneys  remaining  in  his  hands, 
and  assign  and  transfer  or  deliver  up  all  securities  and  effects,  bookfl, 
receipts  and  vouchers,  and  all  and  every  other  books,  writings,  docu- 
ments, papers  and  property  whatsoever  relating  to  said  office  of  treasurer 
in  his  possession,  power,  or  control,  to  the  said  person  or  persons 
appointed  to  receive  the  same  as  aforesaid,  and  likewise  do  and  shall  in 
all  respects  justly  and  faithfully  perform  and  fulfill  his  said  office  of 
treasurer  of  the  said  savings  bank,  then  the  foregoing  obligation  to  be 
void,  or  else  to  be  and  remain  in  full  force  and  virtue.  And  it  is  hereby 
declared  and  agreed  that  all  memorandums,  admissions,  declarations, 
accounts,  writings,  books,  receipts  and  written  notices  made  or 
given  by  the  said  Horatio  Samuel  Fletcher  shall  be  admitted  and 
received  in  evidence  against  the  said  H.  S.  Fletcher  in  the  same  manncfi 
to  all  intents  and  purposes,  as  the  same  would  be  evidence  against  th^ 
said  H.  S.  Fletcher,  and  this  whether  the  said  H.  S.  Fletcher  be  living 
or  not,  or  within  the  jurisdiction  of  the  Superior  Courts  at  Westminste- 
or  not.  •*  H.  S.  Fletcher.     [l.s.] 

"  R.  W.  Fletcher.     [l.s.  J 

'*  Sealed  and  delivered  by  the  said  Horatio  Samuel  Fletcher  anc 
Richard  Westley  Fletcher,  in  the  presence  of 

"  Thomas  Wilton,  Clerk  to  John  Willim, 
Solicitor,  Bilston." 

The  following  memorandum  was  indorsed  on  the  bond : — 

"  7  &  8  Vict.  c.  83,  s.  17. 
**  We,  two  of  the  trustees  and  three  of  the  managers  of  the  saving 
bank  established  at  Bilston,  in  the  county  of  Stafibrd,  do  hereby  appro? 
of  the  within-written  bond  being  taken  from  the  said  Horatio  Sumut 
Fletcher  and  Richard  Westley  Fletcher,  as  good  and  sufficient  securit 
for  the  just  and  faithful  execution  of  the  office  of  treasurer  of  the  sai 
savings  bank. 

"  Dated  this  9th  day  of  January,  1849. 

•*  Thomas  Perry  )  , 

"  Edwd.  Best     J 

*'  Josh.  B.  Owen  1 

"  JOHN  Etheridge  V  Three  managers. 

"  Richard  Jewsburt  Heafat) 

(Witness)        «  Thomas  Wilton." 


■  Two  trustees. 
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The  following  are  the  material  rules  of  the  Savings  Bank,  referred       ^»*- 

►   in  the  course  of  the  argument : —  Flrchsb. 

The    rules    were    headed    "Bilston    Government    Bank    for       

ffltvings,''  and  purported  to  have  been  made  at  a  general  meeting        ^^^^' 

f  the  officers  of  the  institution^  held  at  the  bank,  Nov.  13,  1844.  Fraudulent 

1.  The  management  of  the  institution  shall  be  vested  in  a  committee  of  fl^^2«iaidL 
iwelve,  to  be  chosen  annually  from  amongst  the  trustees  and  managers.  ^^^'"^ 
The  committee  (any  three  ^f  whom  shall  be  competent  to  act)  shall  meet  on 
the  second  Mondays  in  IVIarch,  June,  September,  and  December,  or  at  any 
cither  time  upon,  the  requisition  of  two  members  of  the  committee  or  the 
tecretary. 

4.  That  no  person,  being  trustee,  treasurer,  or  manager  of  this  institu- 
tioo,  or  having  any  control  in  the  management  thereof^  shall  derive  any 
profit  or  benefit  directly  or  indirectly  therefrom. 

5.  The  committee  shall  appoint  a  secretary  to  transact  the  busi- 
ness of  the  bank,  who  shall  give  security  conformably  to  tlie  7  &  8 
Vict  c.  83,  8.  17,  and  receive  such  allowance  for  his  services  as  may  be 
thought  proper,  but  no  fees  or  perquisites  from  the  depositors.  He  shall 
be  responsible  for  all  moneys  received,  as  well  as  for  the  accuracy  of 
€Tery  individual  account,  and  pay  regularly  to  the  treasurer  the  whole 
balance  remaining  due  after  each  day's  business  is  concluded. 

6.  The  treasure]:  shall  likewise  give  security  conformably  to  the  same 
Act. 

7.  That  no  trustee  or  manager  shall  be  personally  liable  except  for  his 
^D  acts  or  deeds,  nor  for  anything  done  by  him  in  virtue  of  his  office, 
<xceptin  cases  when  he  shall  be  guilty  of  wilful  neglect  and  default, 
aorbe  liable  to  make  good  any  deficiency  which  may  hereafter  arise  in 
the  funds  of  this  institution,  unless  such  persons  shall  have  respectively 
declared,  by  writing  under  their  hands  and  deposited  with  the  Commis- 
«oners  for  the  reduction  of  the  National  Debt,  that  they  are  willing  so  to 
be  answerable,  and  it  shall  be  lawful  for  each  of  such  persons,  or  for  such 
persons  collectively,  to  limit  his  or  their  responsibility  to  such  sum.  as 
thall  be  specified  in  any  such  instrument,  provided  always  that  th^ 
tnistee  and  manager  of  any  such  institution  shall  be,  and  is  hereby 
declared  to  be,  personally  responsible  and  liable  for  all  moneys  actually 
received  by  him  on  account  of  or  to  and  for  the  use  of  this  institution, 
and  not  paid  over  or  disposed  of  in  the  manner  directed  by  the  rules  of 
the  said  institution  :  (7  &  8  Vict.  c.  83,  s.  6.) 

8.  That  the  several  sums  of  money  belonging  to  this  institution,  which 
the  trastees  thereof  are  authorised  to  invest,  under  the  Act  9  Geo.  4, 
e.  92,  or  under  the  rules  or  regulations  of  this  institution,  shall  be  paid 
into  and  invested  in  the  Bank  of  England  in  the  names  of  the  Commis* 
sioners  for  the  Eeducticn  of  the  National  Debt,  according  to  the  pro- 
visions of  the  said  Act  enabling  the  trustees  to  make  investments  in  the 
names  of  the  said  commissioners,  and  no  such  sum  or  sums  of  money 
shall  be  paid  or  laid  out  by  the  trustees  in  any  other  manner,  or  upon 
any  other  security  whatever,  except  such  sums  of  money  as  from  time  to 
time  shall  necessarily  remain  in  the  hands  of  the  treasurer  to  answer  the 
exigencies  tiiereof.  Any  depositor,  or  any  trustee  or  trustees  acting  on 
)ehalf  of  any  depositor  or  depositors  of  any  friendly  society,  or  any 
charitable  or  provident  institution  or  society,  shall  not  be  restrained  or 
irevented  fh)m  withdrawing  from  this  institution,  upon  giving  the  tiotice 
lereioafter  mentioned,  any  sum  or  sdmR  of  money  which  shall  have  been 
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depoflited  bj  such  depositor,  friendly  society,  charitable  or  proyident 

^^'        institution  or  society,  and  inyesting  the  same  in  any  other  secorities^ 

kitTTwiWr     That  the  trustees  shall  pay  into  the  Bank  of  England  any  sum  or  suma 

of  money,  not  being  less  than  501^  to  the  account  of  the  Commiasionera 

1662.  for  the  Reduction  of  the  National  Debt,  upon  the  declaration  of  the 
J,  T7V.  trustees  or  any  two  or  more  of  them  tlmt  such  moneys  belong  exclusively 
inutu—      ^  ^^^  institution. 

vmg$  bank.  25.  That  any  depositor  shall  be  at  liberty  to  withdraw  the  whole  or 
any  part  of  his  or  her  deposit  and  interest,  uppn  giving,  during  banking 
hoars,  fourteen  days'  previous  notice,  and  in  case  any  notice  is  given  and 
the  money  not  accordingly  withdrawn,  it  shall  be  considered  a  fresh 
deposit,  and  carry  interest  again  from  the  succeeding  20ih  day  of  the  ^^ 

month.  ^^ 

This  case  was  twice  argued  (May  3)  before  Erie,  C.  J.,  Martin  and  ^ 

Channell,  BB.,  and  Blackburn  and  Keating,  JJ.,  who,  not  im'ee-  ^ 

ing  in  opinion,  directed  the  case  to  be  again  argued  before  all  the  "^*^ 

judges.     The  case  now  came  on  accordingly.  ^ 

June  7. — Matthews  for  the  defendant. — The  indictment  is  framed  ^  -^ 
upon  the  20  &  21  Vict  c.  54.  Sect.  1  enacts,  "  That  if  any  person,  "* 
being  a  trustee  of  any  property  for  the  benefit,  either  wholly  or  ^^^  ;>^  - 
partially,  of  some  other  person,  or  for  any  public  or  charitable  -^T"  «*S^ 
purpose,  shall,  with  intent  to  defraud,  convert  or  appropriate  the^^^  ^^  "^ 
same,  or  any  part  thereof,  to  or  for  his  own  use  or  purpose,  o^^^     x  ^'  ^ 


ahall,  with  intent  aforesaid  otherwise  dispose  of  or  destroy  sactr::^ 

?roperty,  or  any  part  thereof,  he  shall  bo  guilty  of  a  mbdemeanor.^^   ^  ^^  ^, 


Jho  word  "trustee "in  sect.  1  is  narrowed  by  the  interpretation^  ^-^  ^ 

clause  (sect.  17)  to  mean  "  a  trustee  on  some  express  trust  createcf     .^^"^  ^'^. 
by  some  deed,  will,  or  instrument  in  writing;"    and  the  word    l~\^^\^''.^j 
••  property "  is  to  denote  and  include  not  only  such  real  and    i.  •Cl"!'^  ^^ 
personal  property  as  may  have  been  the  original  subject  of  a  trust,    ^  ^'J  -^^ii 


hare  been  converted  or  exchanged,  and  the  proceeds  thereof.    It    pr^io- [^,- *' 
is  contended  that  the  defendant  was  not  a  trustee  of  property    5:r?js^tTxi^ 


5t 


but  also  any  real  or  personal  property  into  which  the  same  maj         ie^^  \ 

within  that  definition.  First,  the  defendant  is  not  a  trustee  created  ur-s^  trust 
by  an  instrument  in  writing.  The  rules  of  the  society  are  not  ut  '  ike  detv-ni 
instrument  in  writing  witliin  sect.  17.  The  instrument  in  writiiu;  ^  •^-zt  t.j  i 
must  be  efusdem  generis  as  a  **  deed  "  or  "will  i^*  {Re  Lord,  1  K.  A  J*  l-^^jT^niLi^ 
90.)  Then  the  rules  are  not  an  instrument  in  writing  creating  ft  -^^aiL  oiily 
trust  within  the  meaning  of  the  Act.  The  9  Geo.  4,  c  92,  B.2r  ---=^  ie  di^ 
3  &  4  Will.  4,  a  14;  and  7  &  8  Vict,  c  83,  were  then  referred  i_:c=-:^D«r  \ 
ta  [CoCKBURN,  C.J. — Suppose,  independently  of  these  Acts,  ft  •  '--^fesion 
number  of  persons  associated  together  for  a  similar  object  draw  np  -«^  C  C. : 
a  code  of  rules,  would  they  not  create  a  trust?  And  if  a  pcnoft  ^*  'ii«  rigiit; 
receives  money  under  them  and  appropriates  it  to  his  own  uw  ytaiiUtl 
fraudulently,  would  he  not  be  liable  criminally  ?]  If  the  pcrsotv  "^  ^  A- 1 
engaged  by  writing  to  take  the  money  and  hold  it  under  the  nile*^  v  v^ '  \  ^ 
no  doubt  he  would  be  liable  criminally ;  but  here  the  trust  is  noi^  \  _  4^ 
created  by  the  instrument  in  writing.  [Erle,  C.  J. — Suppose  th^^  ^^^ 
trust  is  created  by  will,  that  precedes  the  acceptance  of  Uie  trust,  ^\  ^u-a: 
and  the  Act  makes  that  suflicient.]  All  the  elements  tooonstitnte 
the  troat  should  be  found  in  the  written  instrument.     Under  theea^ 
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les  there  is  no  trustee,  cestui  que  trusty  or  trust-fund  sufficient        ^<>' 
^    satisfy  the  conditions  of  20  &  21  Vict  c  54.     [Blackburn^  J.    f^^g^agj^ 
— The  statute  does  not  say  that  the  acceptance  of  the  trustees        — 
L^old  be  created  by  writinor,  but  only  the  trust.]     These  rules  do        ^86i. 
>t  create  a  trust ;  here  it  is  to  be  followed  by  the  acceptance  of    Fraudnlmd 
t «  trust  and  the  deposit:  (Lewin  on  Trusts^  56.)    In  the  next     trutie&^ 
c>X^u>e  it  is  contended  that  there  was  no  such  express  trust  as  alleged  ^^%«  ~ 
XXM,   the  indictment.     It  does  not  appear  how  any  one  becomes  a 
t^sr-ostee,  secretary,  or  treasurer.      [Wightman,  J. — Suppose  a 
person  appointed  to  one  of  these  offices,  and  after  his  appomtment 
x-fc     is  said  to  him,    "  These  arc  your  rules."]     The  word  in  the 
e'fcAtute  is  ** created"  by  some  deed,  will,  or  written  instrument. 
rAlARTiN,  B. — Why  is  not  the  8th  rule  the  creation  of  the  trust?] 
^[triie  rules  precede  the  existence  of  any  trust,  trustee,  or  cestui  que 
tmst;  it  is  the  savings  bank  statute  that  creates  the  trust.     In  the 
first  set  of  counts  the  defendant  is  alleged  to  be  a  trustee  of  moneys 
for  a  public  purpose,  and  it  is  contended  that  assuming  a  trust  to 
exist,  it  is  not  a  trust  for  a  public  purpose.  In  the  books,  public  and 
4sliaritable  trusts  are  treated  as  synonymous :  (Lewin  on  Trustees, 
p.  19.)  The  trust  is  for  the  benefit  of  the  several  depositors  in  this 
is  '\      case,  and  does  not  fall  within  the  known  definition  of  a  public  or  chari- 
table trust :  ( The  Atiomey-General  v.  Aspinall,  2  Myl.  &  C.  613.) 
^'^^    "Where  the  property  was  not  applicable  entirely  to  public  purposes, 
bat  also  to  some  purposes  essentially  private,  it  was  held  to  be 
rateable  to  the  poor-rate,  not  being  for  the  public  advantage  only : 
ifteg.  V.  Harroaate,  20  L.  J.  25,  M.  C.)     As  secretary,  the  only 
role  which  could  be  said  to  create  an  express  trust  is  the  fifth  rule, 
md  that  has  been  performed  by  the  defendant.    As  treasurer, 
tbere  is  no  rule  which  points  out  what  he  is  to  do.     The  treasurer 
ii  to  keep  the  money  in  his  hands  until  he  receives  an  order 
directing  him  to  pay  the  money  to  some  other  person.    There  is  no 
express  trust  as  to  the  treasurer.     As  to  the  trustee,  the  only 
«^ress  trust  is  the  eighth  rule.     [Cockburn,  C.  J. — Why  was 
fiot  the  defendant  guilty  of  embezzlement  as  secretary  when  he 
Mid  over  to  himself  a  part  only  instead  of  all  that  he  received? 
Bbamwell,  B. — In  his  accounts  as  treasurer,  he  says  he  received 
80  much  only ;  then  it  follows  that,  as  secretary,  he  embezzled  the 
amount  he  did  not  pay  over  to  himself  as  treasurer.]     It  may  be 
the  prisoner  was  indictable  under  the  7  &  8  Geo.  4,  c.  29,  s.  49 ;  but 
the  question  is,  can  this  indictment  be  sustained  ?    {Reg.  v.  Proud^ 
«  Cox  C.  C.  22 ;   s.  c  31,  L.  J.  71,  M.  C.)     The  depositors  have 
2K)t  the  rights  of  cestuis  que  trust    The  relation  between  them  and 
the  bank  is  that  of  debtor  and  creditor :  {Rex  v.  Mildenhall  Savings 
Bankf  6  A.  &  E.  952 ;   Crisp  v.  Binbury,  8  Bing.  394 ;    Tassell  y. 
Cooper,  9  C.  B.  509.) 

^  June  \4u — Dawdeswell  {Pigott,  Serjt,  with  him)  for  the  prosecu- 

^n. — The  defendant  was  properly  convicted,  for  he  was  a  trustee 

^'^^ider  an  ei^press  trust,  created  by  an  instrument  in  writing  within 

tjje  meaning  of  the  20  &  21  Vict,  c  54.     The  word  **  trustee**  is 

'^^^ed  in  its  widest  sense  in  sect.  1,  for  when  the  framers  give  a 
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B«o.        glossary  they  limit  the  term.     The  defendant  was  a  trustee,  aa^^:-^      i 
JhKtcaxB.    *^  ^^"S  ^  "®  ^^^  funds  of  the  depositors  in  his  hands,  he  ^^g=»f       i 

bound  to  .apply  them  for  their  benefit^  and  not  to  his  own  use.    ^^^s      ^ 

issa.       treasurer,  also,  he  was  a  trustee  of  the  funds,  especially  of  a  savin. gs       *^ 

jy.^jj]^j^    bank ;  he  holds  the  cash,  not  as  a  servant,  but  as  one  of  the  pf^n-      tzs 

tnutm        cipal  members.     As  secretary,  he  was  the  person  appointed       to      ^  z 

Sw>ing$  hank,  receive  the  funds,  and,  upon  receipt,  he  held  them  as  trustee       for      ?*  : 

the  depositors  until  he  had  paid  them  over.     Although  he  mi  «ht       ^ 

have  been  indicted  for  embezzlement,  and  if  Reg.  v.  Proud  i^»  aa      :  .^ 

authority  for  that  proposition,  still  the  defendant  is  liable  upon       the      .^ 

E resent  indictment  for  holding  these  funds,   however  they  cam^e  ta         -» 
is  hands,  he  was  liable  as  a  trustee :  (Vin.  Abr.  Trust,  A.  1.)    IJL'he 
prisoner  was  a  trustee  upon  an  express  trust;  (Maddock  Ch.      Pr, 
446.)     Express  and  implied  trusts  are  terms  of  art  well  know^ci  to 
the  law.     The  Statute  of  Frauds,  29  Car.  2,  c.  3,  ss,  7,  9,  reqtm  ireg 
that  all  declarations  or  creations  of  trusts  of  lands,  tenements,  or 
hereditaments,  and  all  grants  and  assignments  of  trusts,  shall  be  in     :-  la 
writing;  and  the  8th  section  speaks  of  trusts  arising  or  resul'tia^ 
by  implication  or  construction  of  law :  {Cooke  v.  Fountain,  3  Swans. 
591.)     The  Statute  of  Limitations  docs  not  run  against  express      «^= 
trusts:  (3  &  4  Will. 4,  c.  27,  s.  25.)     In  the  present  case  the  trust     »i  ^ 
is  created  by  the  rules,  which  operate  as  a  declaration  of  trust.    It      =^  ^ 
is  not  necessary  that  the  instrument  creating  the  trust  should  con-     -   ^^ 
tain  within  it  everything  which  the  trustee  is  required  to  do,  o^f      ZXx^ 
that  it  should  convey  the  corpus  of  the  trust  to  the  trusteed-      ^'^^ 
Government  Stock,  Bank  and  East  India  Stock,  and  joint-stocJ^      \^^ 
shares  are  conveyed  by  transfer.     It  cannot  be  contended  that  ^^     t^V 
trustee  originally  appointed  by  the  company's  deed  of  an  insuranc^^     >^ 
office  is  not  liable  for  the  fraudulent  appropriation  of  the  existin^^^      f^^ 
funds  because  they  were  not  conveyed  to  him  by  the  deed  at  th^^^      ^ 
time  he  was  appointed.    All  that  is  .required  by  the  20  &  21  "VlcL       "      ^.^ 
c  54,  is,  that  the  trust  should  be  created  by  an  instrument  in        "      V; 
writing,  that  it  should  be  an  express  trust  as  contradistinguished 
from  oral  and  implied  or  constructive  trusts.     No  regular  formal 
instrument  is  required  to  create  a  trust:  {Bayley  v.  Boulcourt, 
4  Buss.  345;  Gray  v.  Gray,  21,  L.  J.  745,  Ch.;    Saunders  on 
Uses  and  Trusts,  343.)     Mere  letters  and  memoranda  are  suffi- 
cient    The  statute  does  not  require  the  writing  to  be  signed  by  ^ 
the  person  creating  the  trust.     A  savings  bank  might  be  created            ^ 
at  common  law,  and  the  statute  merely  recognises  these  societies  ^ 
as  bodies  regulated  by  certain  rules,  which  create  the  trusts,  and           ^^ 
then  gives  them  certain  protections.     There  is  nothing  so  peculiar  ^ 
in  the  character  of  a  will  or  deed  as  to  prevent  these  rules  from 
being  an  instrument  in  writing  within  the  meaning  of  the  statute.  ^ 
Any  writing  may  be  a  will,  provided  it  contain  testamentary  m 
words,  and  any  writing  may  be  a  deed  provided  it  has  a  seil 
affixed.     These  rules  are  of  the  same  nature  as  those  that  govern 
insurance  companies,  corporations,  and  other  public  assooiaitioDfl^ 
and  they  are,  for  the  purpose  of  the  statute  20  &  21  Vict,  c  54, 
gusdem  generis  as  a  will  or  deed.     Next,  this  was  a  public  trust. 
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Ij,  the  set  of  counts  which  allege  that  the  defendant  was  a 
^r^utee  of  moneys  for  the  benefit  of  the  depositors  was  fullj  proved. 
BL vies,  4,  89  and  25  show  this.     [Willes^  J.,  referred  to  Holmes 
"V*  Hentyf  4  CI.  &  Fin.  74.    Where  a  majority  of  the  trustees  of  a 
Bs^Tings  bank  had  resolved  to  apply  a  part  of  the  increased  or  sur- 
plus ninds  to  the  repair  of  a  briage,  and  the  money  had  been  paid 

o^er  to  one  of  themselves^  who  was  the  bridgemaster,  and  it  was  St^m^  ta£. 
to  be  a  breach  of  trusty  and  that  the  parties  were  liable  to  refund 
the  money.] 

Matthews  was  heard  in  reply. 

C!oCKBURN^  C.  J. — I  am  of  opinion  that  this  conviction  was 
right,  and  that  it  ought  to  be  upheld.  The  first  question  is,  waa  ' 
the  defendant  a  trustee  within  the  meaning  of  the  Act?  I  think 
that  it  is  clear  that  he  was  a  trustee.  It  was  contended  by  Mr. 
Matthews  that  he  was  not  a  trustee^  though  he  was  called  a 
trustee  in  the  rules  of  the  society,  and  that  the  defendant  was 
only  liable  in  an  action  at  the  suit  of  the  depositors  to  repay  them 
the  amount  of  their  respective  deposits  with  interest.  I  do  not 
ooncur  in  that  argument  I  think  that  the  defendant  was  a 
trustee  upon  the  receipt  by  him  of  the  money,  which  he  was 
bound  to  hold  for  the  benefit  of  the  institution  until  it  was  repaid 
to  the  depositors  under  the  8th  rule,  which  creates  a  trust  to  hold 
the  money  for  the  benefit  of  the  institution.  I  am  disposed  to 
think  that  this  was  not  a  trust  for  a  charitable  or  public  purpose 
witlun  the  meaning  of  the  statute*  -  Although  a  savings  hank  ia 
an  institution  of  public  concern,  as  tending  to  promote  thrifty 
babits  on  the  part  of  the  public,  and  it  is  desirable  that  the 
aavings  of  the  aepositors  therein  should  be  protected,  yet  I  do  not 
think  that  it  is  a  public  purpose  within  the  meaning  of  the  Actj, 
which  appears  to  me  to  contemplate  institutions  such  as  those 
Which  are  exempted  by  statute  trom  liability  to  pay  poor-rates 
tnd  similar  things.  On  the  first  set  of  counts  in  tne  indictment, 
the  prosecution  therefore  fails ;  but  on  the  sixth  and  other  countef. 
Which  charge  the  defendant  as  a  trustee  for  the  benefit  of  the 
depositors  in  the  bank,  I  think  the  prisoner  was  properly  convicted. 
Xiooking  at  the  whole  scope  of  the  institution,  it  is  plain  that  the 
defendant  was  not  to  hold  the  funds  for  his  own  individual  benefit, 
but  for  the  benefit  of  some  one  else.  What  is  the  meaning  of  the 
term  ^*  institution  "in  the  8th  rule?  It  includes  the  managers, 
trustees,  ofiScers,  and  depositors.  The  8th  rule  speaks  of  the 
**  institution."  Although  the  trust-moneys,  in  point  of  law,  belong 
to  the  trustees,  yet  within  the  meaning  of  this  rule  they  belong 
to  the  institution — that  is,  to  the  rest  of  the  persons  as  distin- 
guished from  himself;  therefore  I  think  the  defendant  was  clearly 
«  trustee  for  the  benefit  of  other  persons.  Then,  is  it  an  express 
txmst?  It  is  clear  that  it  was  the  defendant's  duty  to  receive  the 
^K^oneys,  and  to  pay  them  over.  The  treasurer's  duty  is  plainly 
^Eudked  out :  he  is  to  hold  the  moneys  on  behalf  of  the  institu- 
^on,  retaining  in  his  hands  only  so  much  as  is  necessary ;  and  if 
^lae  treasurer  does  not  discharge  that  duty,  he  is  guilty  of  a  breach 
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^<^        of  trust.    Therefore  I  think  there  was  an  express  trust.    The 
Flbxcbhi.    ^^^^  point  is,  whether  there  was  an  express  trust  created  by  an 

'    instrument  in  writing  within  the  meaning  of  the  statute.     To  my 

^862t       mind  it  is  quite  clear  that  the  trust  was  created  by  an  instrument  ; 

Fraudulent    ^^  writings  because  the  rules  of  the  society  give  the  authority  to  ^ 

trustee—     receive  the  money,  and  point  out  in  what  way  there  is  an  obHgar-  - 

faviagi  bank,  tion  to  apply  it.     The  trustees  are  to  receive  the  moneys  and  J 

invest  them  with  the  Commissioners  for  the  Reduction  of  the  c 

National  Debt.    The  same  writing  which  empowers  the  trustees  e 

to  receive  the  moneys  from  the  depositors,  and  hold  the  same^  ^* 

points  out  the  purpose  to  which  it  is  to  be  applied  by  them.  ^ 

Then,  is  it  an  instrument  in  writing  gusdem  generis  as  a  deed  or  rx: 

will?    It  is  said  that  the  rules  of  the  society  are  not  ejusdem  m% 

ffeneris  as  a  deed  or  will ;  but,  for  this  purpose^  I  think  they  are ;  ^ 

for  if  the  rules  authorise  the  receipt  of  the  money,  and  declare  ^ 

what  the  trust  is,  they  seem  to  me  to  be  an  instrument  in  writing  ^ 

ejusdem  generis  as  a  deed  or  will,  for  they  have  the  same  effect  as  a  .^ 

deed  or  will,  whereby  a  trust  is  created.    In  this  case,  instead  of  "^t, 

executing  a  deed,  the  defendant  accepts  office  under  a  set  of  rales  ^* 

which  dictate   his  duty.     We  must  not  overlook  the  intention  mm, 

of  the  Act^  which  was  to  prevent  the  fraudulent  appropriation  ^cx 

by  trustees  of  moneys  in  their  hands.     The  object  of  the  proviso  oi 

was  to  prevent  implied  trusts  from  being  included  in  the  penal  f  «c 

provisions  of  this  Act,  and  it  was  required  that  there  snonld  £>.i 

be  an  express  trust  as  distinguished  from  an  implied  one,  and  that  ^^; 

it  ^oulu  be  in  writing,  and  not  be  left  to  oral  proof.     Of  the  ^  e 

moral  guilt  of  the  defendant  there  can  be  no  doubt    I  entertained  fri 

a  doubt  at  one  time  whether  the  defendant  could  be  convicted^  as^  ^«, 
by  the  rules,  the  secretary  was  bound  to  pay  the  moneys  received 
over  to  the  treasurer,  and  the  treasurer  to  the  trustees,  and  the 
defendant  himself  acted  as  secretary,  treasurer,  and  trustee ;  but 
now,  for  the  reasons  I  have  given,  I  am  satisfied  that  there  was 
full  ^und  for  saying  that  the  finding  of  the  jury  was  right^ 
and  that  the  defendant  was  a  trustee  within  the  meaning  of  the 
Act 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  7thj  1862. 

v-^efore  Cockbubn,  C.  J.,  Martin,  B.,  Willes,  Byles  and 

Blackburn,  JJ.) 

Reg.  v.  Edward  HoLMAN.(a) 

Indictment — Migjoinder  of  counts — Time  for  ohjecting^-Election, 

^^  prisoner  was  indicted  in  the  first  count  for  embezzlement,  and  in  the 

^^eeond  for  larceny^  as  a  bailee,  under  the  20  4*  21  Vict.  54.     After 

,^t)ka  pleaded  and  the  jury  were  charged,  and  in  the  course  of  the  trials 

^  was  objected  for  the  prisoner  that  the  indictment  was  bad  for  miS" 

Joinder  of  counts.     The  Court  overruled  the  objection,  and  directed  the 

.^oraseeutor  to  elect  upon  which  count  he  would  proceed,  and  the  prO" 

^meeuior  having  elected  to  proceed  upon  the  second  count,  the  prisoner 

«j^^  '^pas  found  guUty  thereon  : 

'^^^d^  that  the  conviction  wets  right. 

rf"  ^ASE  reserved  for  the  opinion  of  this  Court. 
7^^—^  At  the  General  Quarter  Sessions  of  the  peace  of  our  Lady 
r^*  Queen,  holden  at  Lewes,  in  and  for  the  county  of  Sussex,  on 
^^«  7th  April,  1862,  before  George  Darby,  Esq.,  chairman,  John 
^^llman  and  others,  their  fellow-Justices  of  our  said  Lady  the 
^^ueen  assigned  to  keep  the  peace  in  and  for  the  county  aforesaid. 
Edward  Holman  was  tried  on  an  indictment  preferred  and  found 
^^^nct  him  on  7th  April,  aforesaid,  of  which  the  following  is  a 
^^Opy:— 

S^ussez,  1  The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
-to  wit.  J  present,  that  Edward  Holman,  on  the  28th  January, 
^^62,  being  then  a  servant  to  William  Lewis,  did  by  virtue  of  such 
'*^  ^8  employment  then,  and  whilst  he  was  so  employed  as  aforesaid, 
^"^ceive  and  take  into  his  possession  certain  money,  to  wit,  to  the 
"^^^nount  of  ZL  75.,  for  and  in  the  name  and  on  the  account  of  the 
^*=^d  William  Lewis,  his  master  as  aforesaid,  and  did  then 
i*"mudulently  and  falsely  embezzle  the  said  money.  And  so  the 
""  ^^rors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
^dward  Holman  then  in  manner  and  form  aforesaid  feloniously 
^  d  steal,  take  and  carry  away  the  said  money  the  property  of  the 

[(a)  Beported  hj  Jobv  ThompsoVi  Esq.,  Barriator-at-Lvir. 
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B>cu        said  William  Lewis,  from  the  said  William  Lewis,  his  master  a 
HoouK.     aforesaid,  against  the  form  of  the  statute  in  such  case  made  an 

'     provided,  and  against  the  peace  of  our  Lady  the   Queen,  he 

1S62.        crown  and  dignity. 

MiMnder  of      Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore 

counts^      ssdd,  do  further  present,  that  the  said  Edward  Holman,  on  th 

Ehdum.      28th  day  of  January,  aforesaid,  being  a  bailee  of  certain  property 

to  wit,  of  certain  money  to  the  amount  of  3/.  Ts.,  the  money  c 

Amy  Head,  feloniously  and  fraudulently  did  take  and  convert  th 

said  money  to  the  use  of  him  the  said  Edward  Uolman,  againe 

the  form  of  the  statute  in  such  case  made  and  provided,  an< 

against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignitj 

At  the  close  of  the  case  for  the  prosecution,  the  prisoner' 
counsel  contended  that  the  indictment  was  absolutely  bad  fo 
misjoinder  of  counts,  and  that  the  objection  was  fatal,  althoug: 
not  taken  till  after  plea  pleaded,  and  the  jury  had  been  chargec 
and  upon  the  Court  proposing  to  direct  the  counsel  for  the  pros€ 
cution  to  elect  on  which  count  he  would  proceed,  the  prisoner' 
counsel  further  contended  that  the  indictment  was  so  absolutel; 
bad  that  the  election  of  counts  was  inadmissible. 

The  Court  directed  the  counsel  for  the  prosecution  to  elect  o: 
which  count  he  would  proceed,  reserving,  at  the  request  of  th 
prisoner's  counsel,  the  points  raised  by  him  as  above  stated  for  th 
consideration  of  the  Court  for  Crown  Cases  Reserved. 

The  counsel  for  the  prosecution  elected  to  proceed  on  the  second 
count,  and  upon  that  count  the  prisoner  was  convicted. 

The  Court  postponed  judgment  on  the  conviction,  and  ordered 
that  the  prisoner  should  enter  into  a  recognizance  with  sureties 
conditioned  to  appear  at  the  next  general  quarter  sessions  of  thi 
peace  to  be  holden  in  and  for  the  said  county,  and  receive  judg 
ment  on  the  said  conviction,  and  remain  imprisoned  until  such  re 
cognizance  should  be  entered  into. 

The  prisoner  has  since  entered  into  such  recognizance  and  beez 
discharged  from  custody. 

The  opinion  of  the  Court  for  Crown  Cases  Reserved  Is  requested 
whether,  upon  the  grounds  contended  for  by  the  counsel  for  th< 

Srisoner  as  aforesaid,  the  prisoner  was  not,  or  whether^  he  wai 
able  to  be  convicted  on  the  second  count  of  the  indictment  m 
above  set  forth.  (Signed)  G.  Dabby. 

No  counsel  appeared  on  either  side. 
By  the  Court  :  Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

June  28,  1862. 
(Before  Wightman  and  Cbompton,  JJ.) 

BeLASCO  v.   HANNANT.(a) 
BaETON  v.  HANNANT.(a) 

Refreshment  Houses  -4c^— 23  S^  24  Vict.  c.  27,  s.  32. 

'^^^owingly  suffering  prostitutes  to  assemble  at  and  continue  in  and  upon 
the  premises — Sufficiency  of  evidence  to  sustain  conviction. 

Balasco  v.  Hannant. 

^fl^HIS  was  a  case  stated  by  a  police  magistrate  of  the  metropolis, 
f^^^  under  20  &  21  Vict.  c.  43,  and  which  raised  the  question 
^^  the  opinion  of  the  Court,  whether  the  appellant  had  been 
•w^jghtly  convicted  under  the  32nd  section  of  the  Befreshment 
f^^ouses  Act,  23  &  24  Vict  c.  27,  for  knowingly  suffering  prosti- 
tutes to  assemble  in  and  upon  his  premises,  ^o.  6,  Panton-street^ 
"'^aymarket. 

_.      The  facts  of   the    case    were  stated    by  the  magistrate    as 
^^^llows:— 

^       "  Whereas,  on  the  25th  day  of  April  last,  Samuel  Belasco,  of 

c"^e  refreshment-house  No.  6,  Panton-street,  appeared  before  me 

i^^  this  Court  on  summons,  to  answer  the  complaint  of  the  super- 

^J^tendent  of  the  C  division  of  police,  for  an  offence  under  the 

^Snd  section  of  the  statute  23  &  24  Vict.  c.  27,  for  that  he,  on 

^"^:^e  20th  day  of  April,  1862,  at  the  house  No.  6,  Panton-street,  in 

'^^^fce  parish  of  St.  Martin-in-the-Fields,  in  the  county  of  Middlesex^ 

^^^ad  within  the  metropolitan  police  district,  being  a  person  licensed 

J^^^  keep  a  refreshment-house  at  No.  6,  Panton-street,  aforesaid, 

^^S.d  knowingly  suffer  prostitutes  to  assemble  at  and  continue  in 

^^^^cid  upon  his  said  premises,  &c.     Having  heard  the  case,  I  find 

^^:*at  the  business  of  the  house  kept  by  Samuel   Belasco,  the 

^^ defendant  before  me,  was  carried  on  under  a  refreshment  licence; 

^^"^at  the  ordinary  usage  of  the  defendant  is  to  keep  his  house 

^^^3en  from  about  midnight  to  four  a.m.,  mainly  for  the  purpose  of 

X^^^^^viding  refreshment  for  known  prostitutes ;  that  on  the  morning 

o:^  the  day  in  question,  between  the  hours  named,  155  prostitutes 

^fc^zs.^  about  an  equal  number  of  men  visited  the  house ;  that  the 

(a)  Beported  hf  John  Thomfsoit,  Esq^  Barrister-at-Law. 
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attention  of  the  defendant  was  called  to  the  fact  that  the  women 
present  were  prostitutes,  and  he  admitted  his  knowledge  of  the 
fact ;  that  during  the  visits  of  the  police,  they  (the  police)  saw 
numbers  of  prostitutes  in  the  house  who  were  not  partaking  of 
refreshment;  that  upon  some  occasions  the  police  were  kept 
waiting  at  the  door,  so  that  time  was  given  to  do  away  with  all 
evidence  of  disorder  or  improprietv  of  conduct  if  any  such  existed; 
that  the  said  prostitutes  entered  tne  house  kept  by  ssud  defendant 
either  singly  or  in  groups  of  prostitutes,  and  in  the  majority  of 
cases  they  came  out  either  in  groups  of  men  and  prostitutes,  or  a 
man  and  a  prostitute  in  pairs;  and  that  the  Haymarket,  dose  to 
which  the  defendant's  house  is  situated,  is  one  of  the  great  centres 
of  London  prostitutes  between  midnight  and  four  a.m.,  or  there- 
abouts ;  finally,  that  not  one  of  the  prostitutes  present  was 
apparently  needy  or  in  distress. 

**  On  the  other  hand,  I  find  that  the  police  discovered  no  trace 
of  indecency,  drunkenness,  or  disorder  in  the  said  house,  and  that 
it  is  a  bona  fide  supper-house ;  that  a  considerable  number  of 
suppers  were  actually  served  on  the  night  in  question ;  that  it  did 
not  appear  that  those  prostitutes  who  were  not  seen  to  take 
refreshment  tarried  in  the  house  for  a  longer  time  than  would 
have  been  needful  to  procure  refreshment,  had  such  been  their 
intention.  The  said  house  is  a  fair  sample  of  the  Haymarket 
supper-house  used  by  the  upper  classes  of  prostitutes  of  the 
district. 

'^  Upon  these  facts  I  found  that  the  prostitutes  did  assemble  at 
the  said  house  of  the  defendant  in  furtherance  of  prostitution,  and 
I  convicted  the  defendant  in  the  penalty  of  205. 

"  The  question  for  the  opinion  of  the  Court  is  whether,  upon 
finding  these  facts,  the  conviction  was  right  in  point  of  law. 

"  A.  A.  Knox,  Metropolitan  Police  Magistrate. 

**  Police-court,  Marlborough-street,  May  22,  1862." 

Field  for  the  respondent. — The  conviction  was  under  the  Re- 
freshment Houses,  &c.  Act,  23  &  24  Vict.  c.  27,  s.  32,  which 
enacts  that  **  Every  person  licensed  to  keep  a  refreshment-house 
under  this  Act  who  shall  (without  a  licence  for  that  purpose)  sell 
or  permit,  or  suffer  to  be  sold  within  such  refreshment-house  any 
intoxicating  liquor,  or  shall  knowingly  suffer  any  unlawful  games 
or  gaming  therein,  or  knowingly  suflFer  prostitutes,  thieves,  or 
drunken  and  disorderly  persons  to  assemble  at  or  continue  in  or 
upon  his  premises,  or  do,  sufier,  or  permit  any  act  in  contravention 
of  his  licence,  shall,  upon  conviction  thereof  before  two  justices, 
pay  for  the  first  offence  a  fine  not  exceeding  40^. ;  for  the  second 
offence  a  fine  not  exceeding  5L ;  and  for  ever}'  subsequent  offence 
a  fine  not  exceeding  20/.,  or  be  subject  to  a  forfeiture  of  his  licence 
at  the  discretion  of  the  justices  before  whom  he  shall  be  convicted; 
and  in  case  of  such  forfeiture  of  bis  licence,  such  person  shall  be 
disqualified  for  the  space  of  one  year  then  next  ensuing  from 
obtaining  a  fresh  licence,  and  such  fresh  licence,  if  obtiained  within 
the  said  year,  shall  be  absolutely  null  and  void  to  all  intents  and 
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X^'^aposcs.'*    It  is  submitted,  that  the  facts  proved  warranted  the 

<^c»iviBtioii.     In  Greiff  v.  Bendeno  (1  E.  B.  &  E.  133),  it  was  held, 

*3R3tt  if  the  justice  infers  from  prostitutes  coming  to  a  refreshment- 

^^  «n8e,  that  they  in  fact  met  for  purposes  of  prostitution  or  other 

<^  ^■wrderly  conduct,  he  should,  wnether  there  has  been  disorderly 

^^^^^ondnct  or  not,  convict.     And  in  Parker  v*  Green  (5  L.  T.  Hep. 

r.  S.  46;  31  L.  J.  133,  M.  C.\  it  being  found  by  the  magistrate 

at  twenty-four  prostitutes  and  fifty  men  remained  at  the  bar  of 

public-house  for  an    hour   or  more,  that  the  women  were 

orderly,  and  some  of  them  swearing,  that  at  a  later  hour  the 

ae    evening    fifty    prostitutes    and    sixty    men    were    there, 

of  the  prostitutes  being  the  same  as  were  there  at  the 

rlier  part  of  the  evening;   that  several   of  the  same  prosti- 

ites  were  proved  to  have  been  in  the  same  house  on  other 

venings,  and  that  the  defendant  was  present  on  these  occasions, 

.  was  held  that  this  was  sufficient  evidence  of  knowingly  per- 

■itting  and  suffering  persons  of  notoriously  bad  character  to 

able   and    meet  together  in]  the  house   contrary  to  excise 

M:x.<ience  granted  under  9  Geo.  4,  c*  61.    On  the  other  side  it  will 

tt^^  urged  that  there  was  no  indecency,  drunkenness,  or  disorder ; 

S:^*«it   tnese,  according  to  Greig    v*   Bendeno^  are  not  necessary 

:B.szigredients  to  the  offence. 

HuddlesUm  {Gi^ard  with  him)  for  the  appellant. — The  facts 
^V^imd  are  not  sufhcientto  render  the  appellant  liable.  Sect  32  is^ 
^  ^  ahall  knowingly  suffer  prostitutes,  thieves,  or  drunken  or  disorderly 
f^^snons  to  assemble  at  or  continue  in  or  upon  his  premises,  or  do  or 

B^crmit  any  act  in  contravention  of  his  licence."  Now,  the  form  of  the 
^cence  does  not  specify  anything  about  prostitutes.    The  keeper 
^^^  a  refreshment-house  is  not  to  exclude  prostitutes  so  long  as 
^^'^)od  order  is  maintained  by  them.     [Wightman,  J. — Not  when 
"*^^cy  come  for  the  purpose  of  refreshment  merely.]     The  magis- 
ate  does  not  say  that  the  appellant  knowingly  suffered  the 
^Toetitutes  to  assemble  in  furtherance  of  prostitution.    It  is  no 
^^fience  to  provide  refreshments  for  known  prostitutes.    It  is  not 
^V>und  that  the  prostitutes  were  plying  their  trade  there.  [Wight- 
!r,  J. — The  magistrate  means  that] 
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Barton  v.  Hannant 


This,  also,  was  a  case  stated  b^  one  of  the  police  Magistrates 
f  the    metropolis   for  the   opinion  of  this  Court,   and    which 


the  question,  whether  the  appellant  had  been  rightly  con- 
"^Hcted  of  knowingly  suffering  prostitutes  to  assemble  and  continue 
*^3pon  his  premises  at  a  refreshment-room,  No.  8,  Leicester-square, 
^"Qown  as  "  Kate  Hamilton's." 

Xhecase  stated  that  '^  the  defendant  had  for  sometime  kept 
™i  house  open,  under  a  refreshment  licence,  and  that  on  the 
''billing  of  the  19th  April  it  was  so  kept  open  between  the  hours 
^f  12  %jau  and  4  a.m. ;  that  the  police  visited  the  house  from  half- 
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Ituemv     Iioor  to  half-hoar,  within  the  limita  of  time  earned ;  that  npon  each 
*•  occasion  they  found  n  ambers  of  known  proetitntes  assembled  in  m 

'^H!^^     pablic  room  in  the  ?aid  hoase;  that  the  largest  number  on  anj  oi 

IM3L       the  viiita  so  made  hj  the  police  were  ninety-fire  women,  noirly  ^ 

—7-        all  of  whom  were  known  to  be  prostitutes;    that  no  signs  of  3 

I^J^^  refreshment,  saving  a  few  soda-water  bottles  and  coffee-cnps  were  ^ 

forthcoming  en  any  occasion ;  that  the  prostitutes  were  all  ap-  ^ 

parently  belonging  to  the  upper  class  of  prostitutes;  that  the  ^ 

especial  attention  of  the  defendant  was  called  to  the  fact  that  the  ^ 

women  present  during  the  visits  of  the  iK)lice  were  prostitutes,  «^ 

and  he  admitted  his  knoivledge  of  the  fact;  that  many  of  the  ^ 

prostitutes  seen  by  the  police  in  the  said  public  room  were  the  ^ 

same  who  had  been  seen  on  the  occasion  of  their  former  viaits  ^^ 

daring  the  said  morning ;  that  about  equal  numbers  of  men  and  ^ 

prostitutes  were  present  in  the  said  house  during  the  said  morning  ;  « 

that  the  police  were  in  many  instances  kept  waiting  while  a  bell  -I- 

was  rung,  and  that  an  interval  of  about  two  minutes  elapsed  before  ^ 

they  were  admitted  into  the  said  public  room,  and  that  no  evidence  "^ 

was  produced  to  show  tliat  any  refreshment  was  served  in  a  bon&  £ 
Jide  way  throughout  the  night. 

''  On  the  other  hand,  I  do  not  find  any  evidence  of  drunkenness,  ^ 

indecency,  or  impropriety  of  conduct  in  the  persons  present  at  said  i. 
house  on  said  day. 

^'  Oq  this  evidence  I  found  the  smd  prostitutes  assembled,  and  £3 

in  some  instances,  continued  on  the  premises  of  said  defendant,  in  xi 

furtherance  of  prostitution,  and  I  convicted  the  defendant  in  the  e 
penalty  of  60<.,  it  beiug  his  second  offence. 

'*  The  question  for  the  opinion  of  the  Court  is,  whether^  upon  xx 
finding  these  facts^  the  conviction  was  right  in  i)oint  of  law. 

Pigotty  Seijt,  for  the  appellant  —  There  is  no  evidence  that  ^je 

the  appellant  knew  that  tne  prostitutes  were  there  for  the  pur-  — ^ 

poses  of  prostitution.   It  must  be  found  that  he  knowingly  allowed  M:>* 

prostitutes  to  use  his  house  as  a  house  of  call  or  plying  phice  as  it  ^' 

were.  The  word  *^ assemble"  implies  being  there  for  a  like  ^^ 
purpose. 

Fields  who  appeared  for  the  conviction  In  this  case  also,  was  not  ^< 
called  upon. 

VViGiiTMAN,  J. — The  question  in  both  these  cases  is,   not  ^^ 

whether  the  magistrate  was  bound  to  convict  on  the  facts  and  cir-  -^'^ 

cumstances  proved  before  him^  but  whether  he  might  convict,  and  ^^ 

whether  such  circumstances  and  facts  warranted  nim  in  so  doing*  «S 

The  case  is  different  in  that  respect  from  Greig  v.  JBendeno,  where  ^^ 

the  question  for  the  Court  was,  whether  on  certain  facts  the  ^^ 

magistrate  was  bound  to  convict.    Lord  Campbell  there  said :  **  It  ^^ 

is  not  necessary,  in  order  to  bring  a  case  within  the  Act,  that  ^^ 

there  should  be  actual  disorderly  conduct     The  object  was  to  ^>^ 

prevent  it  as  well  as  to  suppress  it,  and  the  keeper  of  the  shop  <X^ 

would  be  liable  to  punishment  if  he  encouraged  or  tolerated  an  -^'-f 
assembling  which  had  such  a  purpose  in  view."    And  Erie,  J, 
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^m        «aid:  ^  If  each  women  come  together  for  the  purpose  of  prostitu- 

W         XioB,  or  if  thieves  oome  together  for  their  unlawful  purpose,  the 

^        .aaoa^stnte  has  power  to  convict"    And  Crompton,  J.,  said :  ^^  I 

«^|^tiite  agree  that  upon  the  facts  found  to  be  proved,  the  magistrate 

^vv^ns  not  bound  to  convict     He  was  bound  to  see  whether  the 

^^^^dence  satisfied  him  that  the  women  came  together  for  the  pur- 

36e  of  prostitution  or  disorderly  conduct     It  is  a  pure  question 

'fact  vst  him ;  he  was  bound  to  convict  if  he  thought  they  came 

'  that  purpose ;  and  to  that  extent,  perhaps,  I  should  be  disposed 

» qualify  what  I  understood  my  Lord  to  say/'    In  that  case  the 

ourt  took  the  distinction,  and  held  that  the  facts  there  were  con- 

ent  with  the  parties  being  in  the  house  for  a  lawful  purpose, 

L,  for  the  purpose  of  refreshment  merely.     That  seems  to  me  to 

the  real  point  in  the  case.     It  is  said  that  these  unfortunate 

-omen  must  have  refreshment — no  one  can  doubt  that — it  would 

"«  mere  cruelty  to  say  that  they  were  not  entitled  to  obtain  it; 

'^mjt  the  question  in  this  case  is^  whether  the  appellant^  under 

>bur  of  keeping  a  refreshment-house,  which  was  found  to  be  a 

^^^^nilL  fide  refreshment-house,  was  not  really  converting  it  into  a 

t^^use  of  call  for  prostitutes.    It  would  be  a  great  encouragement 

^<:^  prostitution  if  such  houses  as  this  were  to  be  kept,  and  it  were 

^  ^n^  be  held  that  they  were  not  within  the  Act.    The  terms  of  the 

.ct  are,   "knowingly  suffer  prostitutes,  &c.,  to  assemble  at  or 

ratinue  in   or  upon    his    premises."      If   this    was    a    house 

'lere  prostitutes   habitually  assembled,  it   was    a   question   to 

^^^^3  ascertained   whether   they  met  for    the   purpose  of  taking 

^^^^freshment,  or  in  furtherance  of  prostitution.     In  this  case  there 

^^  ^is  a  large  assemblage  of  prostitutes,  and  the  landlord  knew  per- 

^^^<tly  well  that  they  were  prostitutes ;  and  from  these  and  other 

^ '  Tcumstances  proved  before  him,  the  magistrate  drew  the  inference 

at  the  landlord  knew  that  the  object  of  the  women  coming  there 

^418  in  furtherance  of  prostitution.     It  was  a  question  for  him  to 

>^3cide,  and  he  has  so  found  it.     He  finds  many  facts,  from  the 

&"  hole  of  which  he  was  led  to  the  conclusion  that  the  defendant 

'  sid  committed  an  offence  within  the  purview  of  the  enactment. 

"^^he  question  for  this  Court  is,  whether  there  was  enough  proved 

•^>^3fore  the  magistrate  to  warrant  the  conclusion  to  which  he  came. 

-*^     think  that  there  was  sufficient  in  both  cases. 

^    Crompton,  J. — The  magistrate  has  no  right  to  send  any  ques- 

"•^^ons  of  fact  to  this  Court  to  determine,  but  only  questions  of  law, 

^^^^"to  ask  us  whether  the  evidence  is  such  that  he  might  convict 

3^I5on  it.    In  this  case  the  magistrate  finds  the  facts,  draws  an 

^^^ference  from  them,  and  says,  "  therefore  I  convict"    His  state- 

*-"^^t  consists  of  two  parts — first,  of  the  facts  which  he  found  to  be 

J^^*^ved ;  and  secondly,  of  the  inference  which  he  drew  from  them. 

^I^l^l^king  at  the  facts  found  by  him,  I  think  there  was  evidence  in 

^?^th  cases  on  which,  in  point  of  law — we  have  nothing  to  do  with 

«.  ,^    policy  or  hardship  of  the  enactment — the  magistrate  could 

^xrly  draw  the  inference  which  he  did,  and  that  the  appellants  had 

^^^refore  committed  an  offence  within  the  Act 
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Blackburn,  J. — I  am  of  the  same  opinion,  and  think  that  the 
conTictions  oaght  to  be  affirmed.  The  magistrate  has  convicted 
the  appellants  of  *^  knowindv  suffering  prostitutes  to  asdeuiblo  st 
and  continue  in  and  upon  ms  premises,   in  the  very  word^  of  tb# 

^.  enactment.    I  do  not  think  that  the  mere  fact  of  the  women  beinj; 

r  to  prostitutes,  or  of  a  number  of  persons  being  thieves,  would  be  nii 
assembling  of  prostitutes  or  thieves  within  the  Act ;  but  as  soon 
as  it  appears  that  they  come  in  their  capacity  of  prostitutes  or 
thieves,  and  meet  there  as  such,  it  would  be  within  the  Act.  It  is 
not  necessary  that  prostitution  or  some  act  of  thefi;  should  be 
planned  at  the  time ;  but  if  the  assembling  was  a  sort  of  thieves* 
club,  or  as  a  house  of  call,  that  would  be  sufficient  to  bring  the 
case  within  the  Act.  The  object  of  the  enactment  was  to  prevent 
persons  assembling  in  the  capacity  of  prostitutes  or  thicvea.  The 
ma^strate,  in  finding  that  the  women  assembled  in  iurtherancc  of 
prostitution,  has  found  more  than  I  think  he  need  to  have  found. 
It  would  have  been  sufficient  if  he  had  found  that  they  had 
assembled  in  the  capacity  of  prostitutes. 

Convictians  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

April  7thy  1862. 

(Before  the  Recobder.) 

Reg.  t;.  Fairlie.  (a) 

TMng  a  false  oath  before  the  Surrogate^^Marriage  licence. 

An  illegiUmate  child  being  Jilius  nuliius,  an  indiclmetit  charging  (he 
defendant  with  taking  a  false  oath  before  a  Surrogate,  and  alleging 
that  G.  E.  was  the  natural  and  lawfid  faUier  of  E.  E.,  and  that  his 
consent  was  necessary  as  such  father,  under  the  4  Geo.  4,  c,  76,  can  ft  at 
be  sustained* 

nr^HE  indictment  was  as  follows : — 

Central  Criminal  Court,  1  The  jurors  for  our  Lady  the  Queen, 
to  wit.  J      upon  their  oath  present,  that  here- 

tofore to  wit,  on  the  4th  day  of  January,  a.d.  1862,  at  Doctors* 
Commons,  in  the  City  of  London,  in  the  province  of  Canterbury, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court,  one 
Travers  Twiss  was  Vicar-General  of  the  Archbishop  of  Canter- 
bury, having  authority  to  grant  licences  for  marriages  in  the  said 
province. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

Eiresent  that,  on  the  said  4th  day  of  January,  and  long  before,  it  was 
y  law  required  that  when  either  of  the  parties  to  any  intended 
nAxriage  were  under  the  t^e  of  twenty-one  years,  such  party  to 
soch  intended  marriage  not  oein^  a  widower  or  widow,  one  of  the 
yBX^es  to  such  marriage  should  personally  swear  before  the 
iSurrogate  or  other  person  having  authority  to  grant  licences  for 
narriage,  that  the  consent  of  the  person  or  persons  whose  consent 
;o  each  marriage  is  and  was  then  required  under  the  provisions  of 
in  Act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
bolden  in  the  fourth  year  of  his  late  Majesty  King  George  the 
Fourth,  intituled  *^An  Act  for  amending  the  Laws  respecting 
the  Solemnization  of  Marriages  in  England,''  had  been  obtained 
thereto.  - 

(a)  Bepcrted  bj  Robebt  Obridoe,  Esq.,  Barrbter-at-Law. 
TOI-.  IX.  P 
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And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furthei 

? resent,  that  William  Robinson  was,  on  the  said  day  and  year,  a1 
)octor8'  Commons  aforesaid,  in  the  said  city  and  province,  and 
within  the  jurisdiction  of  the  said  court,  a  Surrogate  having  suffi- 
cient power  and  competent  authority  to  administer  an  oath  to  any 
person  applying  or  intending  to  apply  for  a  licence  for ,  marriage 
within  the  said  province. 

Now  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furthei 
present  that  one  Robert  Francis  Fairlie,  contriving  and  intendino 
to  procure  a  marriage,  to  be  solemnized  between  himself  and  on< 
Eliza  Ann  England,  she  being  then,  and  still,  under  the  age  o 
twenty-one  years,  and  not  being  then,  or  since,  a  widow,  without 
the  consent  of  the  lawful  and  natural  father  of  the  said  Eliza  Am 
England,  to  wit,  without  the  consent  of  George  England,  he 
being  then  and  still  alive,  and  being  the  person  whose  consent 
was  by  law  required  before  the  said  Vicar-General  was  entitled  tc 
grant  a  licence  for  the  solemnization  of  the  said  marriage,  ano 
contriving  and  intending  to  deceive  the  said  Vicar-General,  and  t* 
procure  from  the  said  Vicar-General  a  licence,  for  the  marriage  cc 
himself,  the  said  Robert  Francis  Fairlie,  with  the  said  Eliza  An- 
England,  contrary  to  the  provisions  of  the  said  hereinbefoa 
recited  act  of  Parliament,  on  the  said  4th  day  of  January,  in  th 
said  year,  at  Doctors'  Commons  aforesaid,  m  the  said  city  an 
province,  and  within  the  jurisdiction  of  the  said  Central  Crimina 
Court,  did  personally  come  and  appear  before  the  said  Wiiliaa 
Robinson,  then  being  such  Surrogate  as  aforesaid,  and  was  in  du 
manner  sworn  and  took  his  corporeal  oath  upon  the  Holy  Go^p  •* 
of  God,  he,  the  said  William  Robinson,  then  being  such  Surroga'i 
ns  aforesaid  then  having  full  and  sufficient  power  and  authority  *• 
administer  the  said  oath  to  the  said  Robert  Francis  Fairlie  in  tb^ 
behalf. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  furthc 
present  that  the  said  Robert  Francis  Fairlie,  being  sworn  si 
aforesaid  before  the  said  Wiliiam  Robinson,  as  such  Surrogat 
aforesaid,  he  the  said  William  Robinson,  then  and  there  imving  i 
lawful  and  competent  power  and  authority  as  such  Surrogate  t< 
administer  the  said  oath  to  the  said  Robert  Francis  Fairlie  in  tiio 
behalf,  did,  for  the  purpose  of  thereby  obtaining  a  licence  for  tb' 
marriage  of  himself,  the  said  Robert  Francis  Fairlie,  with  the  8ai< 
Eliza  Ann  England,  who  was  then  and  there  a  minor,  and  unde 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  eighteen  year< 
and  was  not  then  or  since  a  widow,  falsely,  corruptly,  knowingly 
wilfully,  fraudulently,  and  unlawfully  then  and  there  did  sweai 
among  other  things,  in  substance,  and  to  the  effect  following,  th0 
is  to  say,  that  George  England,  the  natural  and  lawful  father  of  tb 
said  minor,  thereby  meaning  the  said  Eliza  Ann  England,  is  000 
senting,  thereby  meaning  that  the  said  George  England  was  thei 
consenting  to  her  marriage,  thereby  meaning  that  the  said  Geoxgi 
England  was  then  consenting  to  the  marriage  of  the  saidEIuEa  Am 
England  with  the  said  Robert  Francis  Fairlie,  whereas,  in  truth  an( 
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'\1ifiK^t9(he  said  George  England,  the  natural  and  lawful  father  of 
tke  said  Eliza  Ann  England,  was  not  then  consenting,  nor  at  any 
time  had  been  consenting,  to  the  marriage  of  the  said  Eliza  Ann 
Sogland  with  the  said  Kobert  Francis  Fairlie,  as  he,  the  said 
liobert  Francis  Fairlie^  at  the  time  he  so  swore  as  aforesaid  well 
hew. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

present  that  by  means  of  the  said  false  oath,  so  falsely,  corruptly, 

^■IfoUy,  knowingly,  fraudulently,  and  unlawfully  taken  by  the 

^ftid  Aobert  Francis  Fairlie  as  aforesaid,  the  said  Robert  Francis 

^^riie  did,  at  Doctors'  Commons  aforesaid,  in  the  said  city  and 

province,  on  the  day  and  year  aforesaid,  unlawfully,  knowingly, 

^v-ijfully,  and  corruptly  obtain  from  the  said  Vicar-General  of  the 

^^d  Archbishop  of  Canterbury  a  licence  for  the  solemnization  of 

"^«rriage,  at  the  parish  of  St.  Mary,  Lambeth,  in  the  said  province 

of  Canterbury,  and  within  the  jurisdiction  of  the  said   Central 

Criminal  Court,  between    him,  the  said  Robert  Francis  Fairlie 

^od  the  said  Eliza  Ann  England. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

present  that  afterwards,  to  wit,  on  the  5th  day  of  January  in  the 

s^id  year,  at  the  parish  of  St.  Mary,  Lambeth,  aforesaid,  in  the 

Said  province,  and  within   the  jurisdiction  of  the   said   Central 

Criminal  Court,  and  by  means  of  the  said  licence  so  unlawfully, 

<x>mptly,   and  knowingly  obtained    as   aforesaid,   he,   the   said 

Robert  Francis  Fairlie,  procured  the  said  marriage  to  be  solem- 

■^ixedy  and  the  said    marriage   was  then  and   there   solemnized 

^tween  himself,  the  said  Robert  Francis  Fairlie  and  the  said 

£l]za  Ann  England,  to  the  evil  example  of  all  others  in  like  case 

<^en^ng  against  the  form  of  the  statute  in  that  case  made  and 

provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 

"Crown  and  dignity. 

This  was  an  indictment  for  taking*  a  false  oath  before  the 
Surrogate  by  the  defendant,  who,  on  the  4th  of  January,  1862, 
UTS  appeared  before  him,  and  made  an  affidavit,  in  accordance  with 
3»    ^e  provisions  of  4  Geo.  4,  c  76,  s.  14. 
^ -J       Hardinge  Giffard  {Poland  with  him)  for  the  prosecution. 

Ballantiney  Seijt.  {F.  H.  Lewis  with  him)  for  the  defendant. 
It  appeared  by  the  evidence   that  the  licence  having  been 
procnred,  the  marriage  was  solemnized  on  the  5th  January,  and 
i±i   ^thout  the  consent  of  George  England,  who  was  stated  to  be  the 
l^wfal  and  natural  father  of  the  young  lady. 

Greorge  En^and  stated,  in  his  examination,  that  he  was  the  father 
^f  Eliza  Ann  England,  and  he  had  not,  directly  or  indirectly,  given 
^he  defendant  reason  to  believe  that  he  consented  to  his  marriage 
"^HUh  his  sidd  daughter,  who  was  at  the  time  defendant  married  her 
^tider  the  age  of  twenty-one,  on  the  contrary,  he  had  refused  such 
^^neent  Notwithstanding  this,  defendant  went  before  a  Surrogate, 
^<^  there  made  the  affidavit  required  by  the  Act  4  Geo.  4,  c.  76, 
^'-  14,  mlAch  provides  that  ^  for  avoiding  all  fraud  and  collusion  in 
^l^taining  Ucencea  for  marriage,  that  before  any  such  licence  be 
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Rrg.        granted,  one  of  the  parties  shall  personally  swear ^  before  ifte  Utarogc 
Fairuk      ^^  ^^^^^  person  having  authority  to  grant  the  same,  that  he  or  si 

'     believeth  that  there  is  no  impediment  of  kindred  or  alliance,  or 

1862.       any  other  lawful  cause,  nor  any  suit  commenced  in  any  Ecclesia 

FahToaih-'  *^^^^  Court,  to  bar  or  hinder  the  proceedings  of  the  said  matrimon 

Marnoffe     according  to  the  tenor  of  the  said  licence,  and  that  one  of  the  sa 

iieeiKe,       parties  hath,  for  the  space  of  fifteen  days  immediately  preceedii 

such  licence^  had  his  or  her  usual  place  of  abode  within  the  parii 

or  chapelry  within  which  such   marriage   is  to  be  solemnize 

and  where  eit/ier  of  the  parties^  not  being  a  widower  or  widow,  shall 

under  the  age  of  twenty-one  years^  that  Hie  consent  of  tlie  person  « 

persons  whose  consent  to  such  marriage  is  required  under  the  pr 

visions  of  this  Act,  has  been  obtained  thereto :  Provided  always,  th 

if  there  shall  be  no  such  person  or  persons  having  authority  1 

give  such  consent,  then,  upon  oath  made  to  that  effect  by  tl 

f>arty  requiring  such  licence,  it  shall  be  lawful  to  grant  sue 
icence,  notwithstanding  the  want  of  any  such  consent. 

The  16th  section  of  the  same  Act  goes  on  to  say  that,  **TI 
father,  if  living,  of  any  party  under  twenty-one  years  of  age,  sue 
parties  not  being  a  widower  or  widow,  or  if  the  father  shall  I 
dead  the  guardian  or  guardians  of  the  person  of  the  party  so  und< 
age,  lawfully  appointed,  or  one  of  them ;  and  in  case  there  shall  be  i 
such  guardian  or  guardians  then  the  mother  of  such  party,  if  unma 
ried ;  and  if  there  shall  be  no  mother  unmarried  then  the  guardia 
or  guardians  of  the  person  appointed  by  the  Court  of  Chancery, 
any,  or  one  of  them,  shall  have  authority  to  give  consent  to  tl 
niarriagc  of  such  party ;  and  such  consent  is  hereby  required  f< 
the  marriage  of  such  party  so  under  age,  unless  there  shall  be-r 
person  autliorized  to  give  such  consent." 

It  also  a^ypeared,  upon  cross-examination  of  the  father,  Georg 
England,  that  at  the  time  this  daughter  was  born  the  mother  wi 
living  with  him  as  his  wife,  but  he  was  not  married  to  her,  I 
having  a  wife  then  living,  and  from  whom  he  had  separated,  ar 
that  upon  the  death  of  his  wife,  some  six  or  seven  years  since,  I 
married  the  person  with  whom  he  had  been  living,  and  the  mothi 
of  this  child,  upon  these  facts, 

Ballantine,  Serjt. — I  submit  the  case  has  failed.  The  oal 
must  be  false  as  to  something  which  is  material,  and  the  statemei 
here  alleged  to  be  false,  viz.,  the  consent  of  George  England,  th 
lawful  and  natural  father  of  the  said  Eliza  Ann  England,  w£ 
wholly  immaterial,  his  consent  was  not  required.  If  any  conser 
at  all  were  required  it  would  be  the  mother's.  Who  is  the  father 
Suppose  in  point  of  law  the  prosecutor  is  not  the  father,  it  is  nc 
disproved  that  the  defendant  had  the  father  s  consent. 

The  Becorder. — The  affidavit  states,  "  by  and  with  the  cor 
sent  of  George  England.'*  It  is  necessary,  when  the  person  : 
under  age,  that  the  affidavit  shall  state  that  the  consent  of  tli 

t)erson  whose  consent  is  required  under  the  provision  of  the  A< 
las  been  obtained ;  and  sect.  16  says  if  the  father  be  dead  then  tl 
guardian  or  guardians  and  if  no  guardian  the  mother  is  to  gi^ 
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^Qscnt    There  seems  to  be  no  provision  for  such  a  case  as  this, 
tie  child  bein<r  illegitimate. 

BallanHney  Serjt.— The  defendant  is  here  'indicted  for  alleging 
the  consent  of  a  person  who  has  in  law  no  power  to  assent.     He 
-tti^bt   perhaps  have  sworn,  and  truly,  that  there  was  no   one 
entitled  to  give   consent,    and    certain   circumstances,  as  if  the 
fsiiher  of  minor  be  non   compos  mentisj  or    if  the   guardians  or 
^coother  be  nan  compos  meiiiis,  or  beyond  the  seas,  or  shall  un- 
x-easonably  or  from  undue  motives  withhold  his  or  their  consent, 
^Te  provided  for  by  the  7th  section  of  the  act ;  but  the  probability 
of  such  a  case  as  this  arising  seems  never  to  have  been  contem- 
plated by  the  Legislature. 

Giffard '{Poland  with  him). — The  Act  of  Parliament  means  the 
natural  &ther  and  mother.     The  licence  was  undoubtedly  issued 
ixx  pursuance  of  the  defendant's  statement,  that  he  had  the  father's 
<2on8ent,  and  he  adds  to  it  a  statement,  which  it  is  now  contended 
'^JV-aa  in  point  of  law  not  only  incorrect  but  immaterial.  He  chooses 
'to  swear  before  the  Surrogate  that  "  George  England,  the  natural 
^Jad  lawful  father  of  the  said  minor,  was  then  consenting  to  her  mar- 
riage ;"  and  how  can  that  be  said  to  be  immaterial  when,  but  for 
eisch  statement  on  oath,  the  licence  could  not  have  been  obtained. 
-Ke^.  V.  Philpott  (5  Cox  Crim.  Cas.  363)  is  a  case  in  point,  and  there, 
OQ  a  trial  of  ejectment,  where  it  was  material  to  prove  whether  A. 
H«d  died  before  B.,  the  defendant  produced  what  puri)orted  to  be 
^  <opy  of  A.'s  will,  and  falsely  swore  that  he  had  examined  it  with 
t  be  original  will  in  the  registry  at  L.,  and  also  that  he  had  examined 
^   memorandum,  at  the  foot  of  the  copy  of  the  will,  with  the  entry 
in  a  book  called  the  Act  Book  in  the  same  registry.     On  an  objec- 
tion to  the  admissibility  of  this  evidence  it  was  withdrawn ;  but 
^pon  the  defendant  being  convicted  of  peijury  in  regard  to  the 
f-bove  evidence  the  judges  held,  that  even  although  the  will  was 
^J^elevant,  the  circumstances  that  the  evidence  was  inadmissible 
^nd  subsequently  withdrawn  did  not  affect  the  question  of  perjury, 
^3  it  could  not  purge  the  false  swearing.     The  defendant  had 
thought  proper  to  make  a  matter  material,  and,  by  means  of  a  false 
path,  endeavoured  to  have  a  document  in  support  of  that  received 
^n  evidence. 

The  Kecordek. — Direct  your  attention  to  the  form  of  your 
iudictment.  You  allege  that  George  England  was  the  natural  and 
lawful  father  of  the  said,  &c.,  he  being  the  person  whose  consent 
^cs  by  law  required  before  the  said  Vicar-General  was  entitled  to 
S^^nt  a  licence. 

Giffard. — That,  I  apprehend,  is  the  same  point.  If  it  be  imma- 
terial to  allege  this  for  this  purpose  it  may  be  rejected.  The  jury 
^^ay  reject  that  portion  of  the  indictment,  and  then  it  would  stand 
that  the  defendant  had  falsely  sworn  that  George  England  had 
Consented. 

Ballantine^  Serjt  (in  reply). —  The  indictment  alleges  the 
"^ba^nce  of  consent  of  the  person  whom  the  Act  of  Parliament  saya 
^lone  can  give  consent,  viz.,  the  natural  and  lawful  father.     If  the 


Rbg. 

V. 

Fairub. 
1S62. 


False  i 
licence. 


2U 


CRIMINAL  LAW  CASES. 


Bbo. 
ft. 

Faibub 

1862. 

Falteoathf^ 

Marriage 

hctnce. 


father  had  been  present  and  had  given  his  consent  it  woi 
have  been  a  consent  within  the  meaning  of  the  Act  4  Geo.  4 
It  is  clear  that  that  Act  refers  to  a  strictly  legal  connexi 
position,  and  does  not  contemplate  the  question  of  a  fa 
relation  to  a  bastard  child.  The  child,  until  the  marriage 
mother,  follows  the  settlement  of  the  mother,  and  if  that 
afterwards  marry  the  father,  the  father  of  such  child  has  i 
claim  upon  her  duty  or  obedience,  nor  need  she  obtain  his  ] 
sion  to  allow  of  her  doing  such  an  act  as  marriage. 

The  Becoi^der  (after  consulting  with  the  Common  Set 
— I  think  the  charge  here  is  not  established.  The  indi 
alleges  that  George  England  was  the  natural  and  lawful  ft 
Eliza  Ann  England,  who  was  a  minor,  and  that  as  such  £ 
was  rendered  necessary  by  a  certain  Act  of  Parliament  for  a 
son  intending  to  marry  her  to  depose  on  oath  before  a  Su 
that  he  had  obtained  the  consent  of  her  lawful  and  natural 
The  defendant  made  an  affidavit  stating  that  he  had  obtainc 
consent,  but  the  evidence  has  proved  that  George  Englan< 
the  natural  and  lawful  father,  and  that  he  was  not  a  persoi 
consent  was  by  law  required.  The  indictment  alleges  thai 
a  licence  could  be  granted  by  the  Vicar-General,  in  the  c 
minor,  it  was  necessary  to  have  the  consent  of  the  said 
England,  he  being  her  natural  and  lawful  father,  l^he  e 
shows  that  Eliza  Ann  England  had  no  natural  and  lawful 
and  it  is  my  duty  to  say  that  in  law  the  evidence  does  not 
the  charge.  Not  g 
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COURT  OF  QUEEN'S  BENCH. 
November  3,  1862. 

(Before  Cockburn,  C. J.,  Wightman,  Blackburn,  and 
Melloe,  JJ.) 

Reg.  17.  Beat,  {a) 

Vexatious  Indictments  Act — Consent  of  Judge  to  the  indictment  being 
preferred— 22  ^  23  Vict.  c.  17,  s.  1. 

-^n  {^[tpUcatwH  was  made^  a  fbrtnigJU  after  the  trials  to  e.  Judge  of  one 
of  the  Superior  Courts^  for  his  consent  in  writing^  to  an  indictment 
Mng  pr^erred  for  perjury  against  a  witness  on  a  trial  before  him  ; 
end  the  only  material  laid  before  him  in  support  of  the  application 
was  a  newspaper  report  of  the  trial,  betieath  which  he  wrote,  '*  / 
consent  to  a  prosecution  in  t/iis  case"  and  signed  his  name  : 
Sdd,  a  sufficient  consent  within  the  22  Sf  23  Vict.  c.  17,  s.  1. 

'  PHIS  was  an  application  for  a  rule  nisi  for  a  certiorari  to  remove 
— L  an  indictment  preferred  by  Messrs.  Waterlow  and  Co.  against 
^^e  defendant  for  perjury,  and  found  at  the  Central  Criminal  Court 
^  ^^  September  last,  into  this  Court,  with  a  view  to  its  being  quashed 
-^^r  want  of  jurisdiction.  The  matter  had  been  before  Mellor,  J., 
^^t  Chambers,  who  had  ordered  a  stay  of  proceedings,  that  the 
^^efendant  might  have  an  opportunity  of  making  this  application. 
^Hie  perjury  assigned  was  alleged  to  have  been  committed  in  an 
^<tion  for  a  malicious  prosecution,  tried  in  this  Court  before 
:^/ellor,  J.,  in  which  the  accused  was  the  plaintiff  and  a  witness  on 
^iis  own  behalf.  It  was  now  admitted  that  there  was  a  prima  facie 
-^^asonable  ground  for  the  charge  of  perjury,  but  no  application  was 
^^^e  to  the  learned  Judge  at  the  time  of  the  trial  for  any  order, 
-J^Of  was  any  order  then  made  by  him  to  indict  the  now  defendant 
zS^^  peijury.  A  fortnight  after  the  trial  an  application  was  made 
^i*  the  consent  of  Mellor,  J.,  to  such  an  indictment,  in  pursuance 
^'^  the  Vexatious  Indictments  Act,  22  &  23  Vict.  c.  17,  s.  1,  and 
^^e  only  material  in  support  of  the  application  was  a  copy  of  the 
^^X>ort  of  the  trial  of  the  action,  cut  out  from  the  JVwie^  news- 
I?^per,  and  pasted  on  a  piece  of  blank  paper ;  and  the  learned 
^udge  wrote  on  the  paper,  "  I  consent  to  a  prosecution  in  this  case, 
^-  Mellor." 

(a)  Reported  by  Johw  Tno3iPSON,  Esq.,  Barrister-at-Law. 
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Beo.  WooUeU  {Ingersant  with  him),  In  support  of  the  application. 

Brat.       The  facts  should  have  been  brought  before  the  learned  Judge 

Chambers  on  affidavit. 

]^^  Mellob,  J. — The  newspaper  report  affixed  to  the  paper  \i 

Vexatious     merely  to  refresh  my  memory ;  and  the  facts  being  fresh  in  i 
Indktmmu    mind,  I  gave  my  consent  to  the  prosecution  in  the  form  stated. 

^^'  Woollett. — It  is  contended  that  this  was  not  a  sufficient  consc 

to  satisfy  the  statute  22  &  23  Vict,  c  17,  s.  1,  which  enacts  tl 
no  bill  of  indictment  for  perjury  (among  other  offences)  shall 
presented  to  or  found  by  any  grand  jury,  unless  the  prosecutor 
other  person  presenting  such  indictment  has  been  bound  by  recc 
nisance  to  prosecute  or  give  evidence  against  the  person  accused 
such  offence,  or  unless  the  person  accused  has  been  committed 
or  detained  in  custody,  or  has  been  bound  by  recognisance  to  a 
pear  to  answer  to  an  indictment  to  be  preferred  against  him  for  su 
offence,  &c.,  or  unless  such  indictment  for  such  offence,  if  chai'ged 
have  been  committed  in  England,  be  preferred  by  the  direction, 
with  the  consent  in  writingof  a  Judge  of  one  of  the  Superior  Coui 
of  law  at  Westminster,  or  of  Her  Majesty's  Attorney-General 
Solicitor-General  of  England,  or  unless  such  indictment  for  su 
offence,  if  charged  to  have  been  committed  in  Ireland,  be  preferr 
by  the  direction  or  with  the  consent  in  writing  of  a  Judge  of  one 
the  Superior  Courts  of  law  in  Dublin  or  of  Her  Majesty's  Attorne 
General  or  Solicitor-General  for  Ireland,  or  in  the  case  of  an  indi( 
ment  for  perjury  by  the  direction  of  any  Court,  Judge,  or  puh 
functionary  authorized  by  the  14  &  15  Vict.  c.  100,  to  direct 
prosecution  for  perjury,  &c.  In  this  case  the  charge  had  not.be 
made  before  a  magistrate,  nor  was  the  prosecutor  bound  by  reco 
nisance  to  prosecute.  Notice  should  have  been  given  to  t 
defendant  of  the  application  to  the  learned  Judge,  which  shou 
have  been  supported  by  affidavits. 

CoCKBURN,  C.  J. — It  has  often  happened  that  learned  Judg 
have  taken  upon  themselves  to  direct  prosecutions  where  perju 
has  been  committed  before  them,  but  they  have  never  called  up 
the  parties  accused  to  say  why  that  should  not  be  done.  Th< 
why  should  they  give  notice  to  parties  because  the  consent 
required  to  be  given  in  writing  ?  Where  the  application  for  su( 
consent  is  made  to  a  Judge  who  did  not  try  the  cause,  I  can  undc 
stand  why  that  learned  Judge,  in  the  exercise  of  his  discretio 
might  require  notice  to  be  given  to  the  other  side.  But  where  tl 
application  is  made  to  the  Judge  who  tried  the  cause,  and  who  is 
possession  of  all  the  facts,  I  can  see  no  difference  between  such 
case  and  where  the  Judge  directs  a  prosecution  at  the  time  oft! 
trial. 

Woollett, — The  learned  Judge  could  not  take  judicial  notice  of 
newspaper  report.  After  the  determination  of  a  trial,  the  Judj 
who  tried  the  cause  has  no  more  judicial  knowledge  of  the  fac 
than  a  stranger,  and  they  should  be  brought  before  him  1 
affidavit.  Reg.  v.  Allen  (1  Best  &  Smith,  857),  was  referred  t 
Next  the  latter  part  of  the  section  is  restrictive,  and  the  Jud{ 
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-x^ho  tried  the  cause  in  which  perjury  is  alleged  to  have  been  com-       Beo. 
xnitted  must  give  consent  for  the  prosecution  at  the  time  of  the       ^^^ 

-trial,  according  to  the  14  &  15  Vict,  c.  100.  ' 

CocKBUBN,  C.  J. — We  are  of  opinion  that  there  are  no  grounds        1862. 
fcr this  application.     The  object  of  the  statute  was  to  prevent  an     p~J^ 
^luse,  very  rife   at    one    time,  of  preferring  indictments   from    indictments 
^v^ezatious  and  corrupt  motives.     In  abridging  the  right  of  pre-         Act. 
^'erring  indictments  tne  statute  imposed  certain  conditions,  one  of 
^^vhich  is  the  obtaining  the  consent  of  a  Judge  of  one   of  the 
•Soperior  Courts,  but  as  .to  the  circumstances  under  which  such 
<^n8ent  may  be  obtained,  that  is  left  to  the  discretion  of  the 
learned  Judge,  and  it  is  not  for  this  Court  to  interfere  with  such 
<ii3cretion.   In  this  case  the  application  for  such  consent  was  made 
*o  the  learned  Judge^  who  tried  the  cause  and  who  was  in  full 
I>088ession  of  the  facts,  and  who  had  exercised  his  discretion  in  the 
^^xiatter.     The  statute  prescribes  no  fonn  in  which  the  consent  in 
"^TOtinjr  18  to  be  made,  and  it  is  only  necessary  that  there  should 
l^e  sufficient  to  identify  the  cause.     Here  the  consent  was  given  in 
'^svriting  and  was  attached  to  a  paper  which  identified  the  cause. 
WiGHTMAN,  J. — I  am  of  the  same  opinion. 
Blackburn,  J. — As  a  matter  of  discretion  and  of  practice  in 
^lese  cases  I  have  refused  to  interfere,  directing  the  parties  to  go 
V>efore  a  magistrate,  where  the  depositions  of  the  witnesses  would 
%>e  taken.     When  the  parties  have  been  before  a  magistrate,  and 
^le  evidence  of  the  witnesses  has  been  taken,  and  the  accused  has 
l>een  committed  upon  a  specific  charge,  and  it  is  required  to  insert 
<icunts  for  other  offences  in  the  indictment,  and  I  have  found  the 
-evidence  such  as  to  give  fair  warning  to  the  accused  of  the  charges 
«<mght  to  be  included  in  the  indictment,  I  never  doubted,  when 
"tlje  Judge  was  satisfied  on  that  point,  that  he  was  bound  to  give 
kis  consent  in  writing,  and  that  it  was  not  necessary  to  grant  a 
«iimmons  to  the  accused  to  show  cause  why  that  should  not  be 
-done.    But  in  the  present  case  the  application  was  made  to  a 
Judge  wha  was  in  full  possession  of  the  facts,  and,  for  the  reason 
stated,  I  am  of  opinion  that  his  consent  was  properly  given. 
Hellor,  J. — I  am  of  the  same  opinion. 

Rule  refused. 
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CENTRAL  CRIMINAL  COURT. 
November  24rt,  1862. 
(Before  the  Recorder.) 
Reg.  r.  Bray,  {a) 

Perjury — Indictment. 

An  indictment  alleged  that  the  catise  ^'  came  on  to  be  heard  and  teas  duU 

tried  by  a  jury  ^ 
Held,  sufficient,  although  7io  verdict  given,  the  trial  ending  in  a  nonsuits 

THE  defendant  was  indicted  for  perjury  committed  at  a  trial  s 
nisi  priusj  before  Mellor,  J. 

Parry^  Serjt.  {Metcalfe  with  him)  for  the  prosecution. 

Ballantinej  Serjt.  {IVollett  with  him)  for  the  prisoner. 

The  parts  of  the  indictment  material  to    this  case  were 
follows : — 

^*  The  jurors  for  our  Lady  the  Queen  upon  their  oath  pres^ 
that  before  committing  the  offence  horeinafter  mentioned,  to  w— 
on  the  27th  June,  a.d.  1862,  at  the  sittings  of  nisipriusy  hol(£^ 
after  Trinity  Term  at  Westminster  Hall,  in  and  for  the  county 
Middlesex,  before  Sir  J.  Mellor,  Knight,  one  of  &c,  &c.,  in  t^ 
absence  and  place  of  the  Right  Honourable  Sir  A.  J.  E.  Cockbuai 
Bart.,  Chief  Justice  of  the  same  court,  a  certain  action  tb. 
depending  in  the  same  court,  between  William  Bayley  Bray, 
the  plaintiff,  and  Alfred  James  Waterlow  and  others,  as  t-- 
defendants,  came  on  to  be  tried  in  due  form  of  law,  and  the  eicm 
action  was  then,  to  wit,  on  the  day  and  year  aforesaid,  duly  tr» 
by  a  jury  of  the  country  in  that  behalf  duly  stoorn.  And  the  jurc^ 
aforesaid  on  their  oath  aforesaid,  do  further  present  that  upon  t 
said  trial  of  the  said  action  it  became  and  was  material,  &c,  &■- 
And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  furthb- 
present  that  on  the  day  and  year  aforesaid,  and  within  the  jurE 
diction  of  the  Central  Criminal  Court,  &c.,  &c.,  the  said  WilUa  - 
Bayley  Bray  was  then  duly  sworn  and  took  his  corporeal  oath,  &a 
and  upon  his  oath  aforesaid,  being  so  sworn  as  aforesaid,  falsely 
corruptly,  wilfully,  and  maliciously  did  depose  and  swear  in  sufl 
stance  and  effect  as  follows,  &c.,  &c  And  so  the  jury  aforesaic 
&c.  &c" 

At  the  close  of  the  case  for  the  prosecution, 

Ballantine,  Serjt. — I  submit  this  indictment  is  bad.     It  allege. 

(o)  Reported  by  Robert  Orbidge,  Esq.,  Barrister-at-Law. 
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^liat  the  cause  was  "  duly  tried^  whereas  it  appears  by  the  evidence        R"^- 
^iie  trial  was  incomplete,  inasmuch  as  it  ended  in  a  nonsuit     A       ^J^^ 

-t^xial  cannot  be  said  to  be  complete  until  a  verdict  is  given.     The        * 

jurors  are  sworn  to  **tDeU  arid  truly  try^  and  a  true  verdict  yiveJ*^        1862. 
^A.lthough^  in  some  points,  the  rules,  as  regards  proceedings  in  a        p3„^__ 
't;xial  at  niti  priusy  are  not  identical  with  those  observed  in  the    indidmenu 
oximinal  courts,  there  may  be  an  analogy,  and  I  may  instance  the 
c^ase  of  a  trial  in  a  criminal  matter  where  a  juror  is  taken  ill,  and 
-t^lie  jury  is  discharged  from  giving  a  verdict.    In  that  case  there 
I^as  been  no  trial ;   it  is  the  commencement  of  a  trial  that  is  not 
c^OBcluded,  and  twelve  jurors  are  again  sworn,  and  the  trial  com- 
xxiences  de  novo,    **Duly  tried  by  a  jury  of  the  country"  means 
brought  to  a  conclusion  by  a  verdict  delivered  by  that  jury. 

The  Recobdeb. — You  eay  a  trial  is  not  complete  without  a 
^^erdict? 

Parryj  Serjt. —  The  averment  is  in  accordance  with  what 
appears  by  the  record.  The  record  states  that  "  afterwards,  to 
^t,  on  the  27th  day  of  June,  a.  d.  1862,  at  Westminster,  in  the 
oounty  of  Middlesex,  before  the  Honourable  Sir  John  Mellor, 
Knight,  one  of  Her  Majesty's  Judges,  &c.,  come  the  parties  within 
xiamed,  by  their  respective  attomies  within  named,  and  a  special 
jiiiy  of  the  within  named  county,  being  summoned,  also  come, 
vrho,  being  sworn  to  try  the  matters  in  question  between  the  said 
pffties,  after  evidence  being  given  to  them,  thereupon  withdrew 
^om  the  bar,  there  to  consider  of  the  verdict  to  be  by  them  given 
upon  the  premises,  and  after  they  had  considered  thereof,  and 
agreed  amongst  themselves,  they  returned  to  the  bar  here  to  give 
thdr  verdict  upon  the  premises,  whereupon  the  plaintiff,  being 
solemnly  called,  comes  not,  nor  does  he  further  prosecute  his  suit. 
Therefore,  &c."  By  this  it  appears,  as  far  as  the  jury  were 
concerned,  the  cause  was  by  them  duly  tried,  and  the  form  of 
oath,  to  which  attention  has  been  called,  is,  **  truly  try  and  a  true 
Teidict  give."     They  may  try  and  yet  not  give  a  verdict. 

The  Kecobdeb. — Suppose  a  case  where  the  plaintiff*  is  non-^ 
suited  upon  counsel's  opening,  would  that  be  a  trial  ? 

Parry 9  Serjt. — Yes :  the  moment  they  are  sworn  in  the  case 
tbere  is  a  trial.  In  this  case  evidence  was  given,  and  the  jury 
considered  their  verdict,  and  the  plaintiff,  not  caring  to  risk  a 
^idict  at  their  hands,  withdraws  from  his  suit.  The  case  was,  by 
the  jury,  duly  tried. 
Metcalfe  followed,  on  the  aame  side. 

The  Recobdeb. — I  am  of  opinion  the  indictment  is  good,  but, 
Jf  it  should  become  necessary,  I  will  take  the  opinion  of  the  Judges 
^hen  they  arrive. 

The  jury  y  having  found  the  prisoner  guilty  y  sentence  was  respited^ 
l>Ut,  ultimately,  the  learned  Recorder  having  consulted  the 
•'^Udges,  Mr.  Baron  Bramwell  and  Mr.  Justice  Byles,  stated  he 
^as  confirmed  in  the  view  he  had  taken  in  the  first  instance,  and 
^liould  hold  the  indictment  to  be  good. 

Sentence —  Twelve  months  imprisonment^  §^c. 
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November  15,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellor,  J.) 

Reg.  v.  Peel,  (a) 

Quarter  Sessions — Jurisdiction — Larceny  upon  the  high  seas, 

A  Court  of  Quarter  Sessions  has,  hy  the  24  ^  25  Vict,  c.  96,  *.  II 
jurisdiction  over  the  offence  of  larceny  whtm  committed  upon  t/ie  hua^ 
seaSy  if  the  offender  is  apprehended  within  the  jurisdiction  of  the  Cot^ 
of  Quarter  Sessions,  aSy  e,  g,,  where  the  offender  and  prosecutor  we^ 
both  fellow-passengers  in  a  vessel,  and  the  larceny  was  committed  i^ 
the  high  seas,  between  Madras  and  Point  de  Galle,  and  the  offence 
was  apprehended  at  Southampton  and  tried  at  the  SotUhampt^ 
borough  Quarter  Sessions, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Record^* 
of  Southampton  (Hants). 

The  prisoner  was  tried  before  me  at  the  Quarter  Sessions  f 

the  borough  of  Southampton  and  county  of  the  town  of  Sout 

ampton,  holden  by  me  on  the  20th  October  last,  on  two  indies 
meuts,  in  which  he  was  charged  with  having  stolen,  on  the  14 — 
September  last,  certain  watches  and  moneys,  the  property  of  Johr 
James  Tyler,  and  certain  handkerchiefs,  the  property  of  Robe^ 
Lee. 

The  prisoner  and  the  prosecutors  were  fellow-passengers  c: 
board  a  British  steam-vessel,  the  Candia,  which,  on  the  14!B 
September,  was  on  the  high  seas  between  Madras  and  Point  C 
Galle. 

The  articles  alleged  to  have  been  stolen  were  taken  by  tt^ 
prisoner  from  the  cabins  of  the  prosecutors  while  the  Candia  wtz 
on  the  high  seas. 

The  prisoner  was  apprehended  within  the  borough  and  county- 
of  the  town  of  Southampton. 

The  prisoner  pleaded  guilty  to  both  indictments,  and  wa- 
thereupon  sentenced  to  three  calendar  months'  imprisonment: 
with  hard  labour,  on  each  of  the  charges,  under  which  sentences 

(a)  Reported  by  John  TnoMPSON,  Eaq.,  Barriater-at-Law. 
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he  IS  now  in  custody ;    but  as  I  doubted   whether   a  Court  of       ^l^' 
Quarter  Sessions  could  have  any  jurisdiction  over  larcenies  com-       peei^ 

xrtitted  on  the  high  seas,  I  reserved  a  case  for  the  opinion  of  the 

Oourt  of  Appeal.  ^• 

It  was  contended,  on  behalf  of  the  prosecution,  that  the  115th      Quarter 
s^tion  of  the   24  &  25  Vict,   c   96,  gave  jurisdiction  to  any    Se$sumt^ 
O^ourt  of  Quarter  Sessions  in  cases  of  larceny,   &c.,  committed  •^«'^^*^«<^- 
<=>s=i  the  high  seas,  if  the  offender  had  been  apprehended  within 
^4^e  jurisdiction  of  that  Court  of  Quarter  Sessions. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal,  whether 
*^^^  not  I  had  jurisdiction  under  the  above  section  to  try  the  prisoner 
*^^=^T  the  offences  alleged  against  him  in  the  indictments,  he  having 
sen  apprehended  within  the  jurisdiction  of  the  borough    and 
iunty  of  the  town  of  Southampton,  of  which  I  am  Recorder. 

Montague  Bebe. 

The  24  &  25  Vict,  c  96  (Larceny,  &c..  Act),  sect  115,  enacts 

*iiat,  **  All  indictable  offences  mentioned  in  this  Act  which  shall 

^>«  committed  within  the  jurisdiction  of  the  Admiralty  of  England 

^c^'^  Ireland  shall  be  deemed  to  be  offences  of  the  same  nature, 

^i^^d  liable  to  the  same  punishments  as  if  they  had  been  com- 

^^^tted  upon  the  land  in  England  or  Ireland,  and  may  be  dealt 

^^rith,  inquired  of,  tried  and  determined  in  any  county  or  place   • 

Sxs  which  the  offender  shall  be  apprehended  or  be  in  custody,  and 

i-xa  any  indictment  for  any  such  offence  or  for  being  an  acces- 

^fcory  to  any  such  offence,  the  venue  in  the  margin  shall  be  the 

^sune  as  if  the  offence  had  been  committed  in  such  county  or 

X>]ace,  and  the  offence  itself  shall  be  averred  to  have  been  com- 

zx^tted  on  the  high  sens :  provided  that  nothing  herein  contained 

«^laall  alter  or  affect  any  of  the  laws  relating  to  the  government  of 

3Her  Majesty's  land  or  naval  forces." 

No  counsel  appeared  on  either  side. 

Pollock,  (J.  B. — In  this    case,  in  which    the  prisoner  com- 
^x^tted  the  larcenies  charged  while  in  a  vessel  upon  the  high  seas, 
^^g^t  ore  of  opinion  that  the  conviction  was  right.     The  statute 
S^^^   Courts  of  Quarter  Sessions  jurisdiction  over  the  offences 
xxientioned  in   the  Act,  which   would  otherwise  not  have  been 
^xiable  at  Quarter  Sessions,  if  the  prisoner  is  apprehended  within 
tlie  jurisdiction.      Here  it  appears  that  the  pnsoner  was  apprc- 
hcncied  within  the  jurisdiction  of  the  Court  of  Quarter  Sessions  at 
^'^hich  he  was  tried. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 
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November  15,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Chanxell,  B.,  and  Mellor,  J.) 

Reg.  v.  Hamilton  Thompson,  (a) 

False  pretences — Larceny. 

li  teas  the  duty  of  the  prisoner,  a  clerk,  to  pay  dock  dues  upon  godm 
exported  by  his  master,  and  upon  ascertaining  ike  amount  requite 
upon  each  day^s  export  before  paying  it,  to  obtain  the  sum  from  A 
master* s  cash'keeper.  The  prisoner,  knowing  that  1/.  3^.  only  was  (F" 
on  a  certain  day,  fraudulently  represented  to  the  cash-keeper  that 
larger  sum  was  due,  and  having  obtained  that  he  paid  the  1/.  £ 
only,  and  appropriated  t/ie  difference  to  his  own  use  : 

Held,  that  although  the  evidence  would  have  been  sufficient  to  support  c 
indictment  for  false  pretences^  he  was  not  guilty  of  larceny. 

CASE  reserved  by  the  Recorder  of  Liverpool. 
At  the  Court  of  Quarter  Sessions  of  the  Peace,  holden  in  ae 
for  the  borough  of  Liverpool,  on  the  14th  September,  1865 
Hamilton  Thompson  was  tried  before  me  upon  an  indictme^ 
containing  three  counts,  charging  him,  that  he,  being  servant 
one  Edward  Evans  and  others,  did  feloniously  steal  three  separa* 
sums  of  money,  their  property. 

The  prosecutors  were  wholesale  druggists,  carrying  on  busine 
at   Liverpool,  and  were  in   the  habit  of   exporting    drugs 
customers  and  consignees  abroad. 

The  prisoner  was  their  clerk  and  servant.     It  was  a  portion 
his  duty  to  pay  dock  and  town  dues  which  might  be  due  upC 
goods  exported  by  the  prosecutors. 

Upon  ascertaining  the  amount  required  for  that  purpose  upo* 
each  day's  export,  it  was  his  duty,  before  paying  it,  to  apply  fc 
and  obtain  it  from  the  prosecutor's  cash-keeper,  and,  havin^ 
obtained  it,  to  pay  it  over. 

(a)  Reported  bjr  Joiix  TnoMPSON,  Esq.,  Barristcr-at-Law. 


CRIMmAL  LAW   CASES.  223 

It  was  proved  under  the  first  count,  that  on  the  2 Ist  August,        ^**^* 
I  ^62,  there  was  required  to  pay  dock  and  town  dues  upon  goods    thomwon. 

^jxported  by  the  prosecutors  the  sum  of  1^  3«.,  and  no  more  was        

j>fiid  by  the  prisoner  on  behalf  of  the  prosecutors  for  such  dock        |^^ 
^ksd  town  dues.     It  was  also  proved  that  upon  that  day  the  False  pretences 

Ejrifloner,  knowing  that  II.  Ss.  and  no  more  was  really  due,  fraudu-    —Larceti^, 
sntly  represented  to  the  cash-keeper  of  the  prosecutors  that  ' 
.3/1 10&  4dL  was  really  due  from  the  prosecutors  for  such  dock  and 
-fcovn  dues,   and    that    he    fraudulently   obtained    the    sum    of 
3Z,  lOf.  4td.  from  the  said  cash-keeper  by  such  representation, 
xxatending  at  the  time  he  so  obtained  it  to  appropriate  the  diffcr- 
^ence  to  his  own  use,  and  defraud  his  masters  of  the  same,  and  it 
vrs8  proved  that  he  did  so  appropriate  such  difference,  being  the 
«umof2t  7*.  4rf. 

The  second  and  third  counts  were  supported  by  similar  proof.  ^ 
It  was  submitted  by  the  counsel  for  the  prisoner  that  the 
above  evidence  did  not  disclose  a  case  of  felony,  and  that  if  the 
prisoner  had  committed  any  offence  in  law  it  was  that  of  obtaining 
money  by  false  pretences,  and  in  support  of  this  view  he  cited 
Seg.  V.  Joseph  Barnes  (2  Den.  C.  C.  59 ;  5  Cox  Crim.  Cas.  112; 
20L  J.  34,  M.C.).  (a) 

I  was  of  opinion  that  the  facts  in  Meff,  v.  Barnes  were  distin- 
Suishable  from  the  facts  in  this  case,  inasmuch  as  there  the  money 
^88  delivered  to  the  prisoner  with  the  intent  of  parting  with  it 
^koUy  to  him  in  repayment  of  sums  supposed  to  have  been 
^Iready  disbursed  by  him  on  account  of  his  employers ;  while  here 
It  was  delivered  to  nim  to  be  disbursed  in  future  on  account  of  his 
^noployers,  so  that  the  property  in  the  money  was  not  parted  with 
^y  the  prosecutors,  but  the  possession  only,  and  I  thought  that 
'^he  prisoner  might  be  found  guilty  of  felony. 

The  jury  found  the  prisoner  guilty,  and  I  respited  judgment 
"^^d  remanded  the  prisoner  back  to  the  Liverpool  borough  gaol, 
^^wrving  the  question  whether  the  prisoner  on  the  foregoing  state 
^^f  facts  was  properly  found  guilty  of  felony. 

Littler,  for  the  prisoner. — The  facts  of  this  case  are  not  distin- 
^T^ishable  from  those  in  Re(/,  v.  Barnes,  That  case  entirely 
^Villowed  MtcheWs  case  (2  East,  P.  C.  830),  where  it  was  held, 
^lat,  although  the  prisoner  might  have  been  convicted  for  false 
pretences,  a  conviction  for  larceny  could  not  be  sustained. 
L^ILLIAMS,  J. — The  difficulty  is  to  lay  one's  finger  upon  any 
t^articular  coin  stolen  by  the  prisoner,  because  he  was  paid  in  the 
l^mp,  and  was  justly  entitled  to  a  part  of  what  he  received.]  So, 
"^"^  Beg. y.  Essex  (Dears.  &  B.  371 ;  7  Cox  Crim.  Cas.  384).  the 
^^me  principle  was  acted  upon. 

^  .  (*)  ^9'  ▼•  Barnes  decided  that  A.,  who  was  employed  to  make  purchases  on  account  of 
^M  masters,  hano^  fraadalently  repreoented  to  B.,  a  fellow-servant,  that  he  had  bought  goods 

^^  his  masters  and  paid  for  them,  B.  haring  authority  to  pay  out  of  the  masters*  money  all 
^^^  demands  as  A.  should  make  upon  them  in  respect  of  such  purchases ;  and  having,  thereby 
?**^ed  from  B.  s  snm  of  money  the  property  of  his  masters,  was  not  guilty  of  larceny, 

^^  of  false  pretences. 
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R«*«  Leofric   Temple,  contra. — The  prisoner  could  not  have  beer 

Tnoxpsoir.    ^^dicted  for  false  pretences,  for  the  pretence  was  of  doing  some- 

*    thing  in  fuUiro.     [Mellok,  J. — The  prisoner  might  have  beei 

1862.       indicted  for  pretending  that  more  was  due  than  really  was ;  that'' 
vaitTpretencet  ^  misreprescptation  of  a  fact]  The  prisoner  undertook^o  disburs 
—Larceny,    the  moucy  for  the  prosecutors  in  futuro.    [Pollock,  C.  B. — N 
^doubt  there  was  a  misrepresentation  of  something  to  be  don. 
by-and-by,  but  there  was  also  a  misrepresentation  of  an  existin 
fact.     W I6HTMAN9  J. — Then  there  is  the  question  suggested  b  - 
my  brother  Williams — ^how  is  the  particular  coin  to  be  distiiz 
liuished?]     This  is  like  Reg.  v.  Robins  (1  Dear.  C.  C.  418 ;  6  Co- 
Crim.  Cas.  420),  where  one  servant  was  induced,  by  false  reprs 
sentation,  to  part  with  goods  to  another  servant,  who  appropriate: 
them ;  and  this  was  held  to  be  larceny. 

Pollock,  C.  B. — No  doubt  this  prisoner  obtained  the  mones 
by  false  pretences,  but  we  are  of  opinion  it  was  not  larceny. 

Conviction  quashed,. 
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COURT  OF  CRIMINAL  APPEAL. 

November  15,  1862. 

(^^^efore  Pollock,  C.B.,  Wightman  and  Williams,  J  J., 
Channell,  B.,  and  Mellor,  J.) 

Keg  v.  Deer,  (a) 

Fdc^9mtous  receiving — Property  of  husband  found  in  possession  of  man 
living  with  prosecutor^s  wife — Evidence, 

Th^   jorisotier  lodged  at  the  prosecutor's  house  about  a  year^  and  then  lefty 

hr^^  at  what  time  and  in  what  manner  did  not  appear.     On  the  next 

^^^^  the  prosecutor's  wife  left  with  a  small  bundle.     The  articles  men' 

<to«erf  m  the  indictment  were  then  missed  by  the  prosecfitor^  and  tcere 

^/*  too  great  bulk  to  have  been  contained  in  the  bundle  taken  by  the  wife, 

'^'tco  days  etflerwards  the  prisoner  was  apprehended  in  company  with 

'^e  prosecutor^ s  wife  on  board  a  vessel  bound  for  Quebec,  the  wife 

Pe^sing  by  the  prisoner's  name  ;  and  the  missing  articles  being  found 

PQW  in  the  prisoner's  cabin^  and  some  on  his  person : 

"'^  that  the  prisoner  could  properly  be  convicted  upon  this  evidence  of 

f^Umiously  receiving  the  articles,  well  knowing,  the  same  to  have  been 

feloniously  stolen  by  a  certain  evU'disposed  person. 

f^ASE    reserved   by    the    Chairman   of  the    Glamorganshire 

^^      Quarter  Sessions. 

^  .^mund  Deer  was  indicted  and  tried  before  mc  at  the  last 

"  *id8ummer  Quarter  Sessions  for  the  county  of  Glamorgan. 

The  following  is  a  copy  of  the  indictment  :— 
^    ^*  Glamorganshire  to  wit — The  jurors  for  our  Lady  the  Queen, 

Jt^H  their  oath  present  that  Edmund  Deer,  late  of  Mountain 
^?h,  in  the  parish  of  Aberdare,  in  the  county  of  Glamorgan, 
p^ri^ay  policeman,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
^'^  the  8th  day  of  April,  1862,  feloniously  did  steal,  take  and  carry 
I  y^ftyone  purse  and  10/.  of  money,  one  pair  of  sheets,  one  pair  of 
^■^iiikets,  one  feather  pillow,  two  pieces  of  flannel,  one  alpaca 
^■^Wn,  two  cashmere  shawls,  one  cotton  shirt,  one  stuff  gown,  one 
J.*** if  of  scissors,  two  towels,  one  bolster-case,  two  knives,  two 

^^^8,  two  spoons,  three  and  a-half  yards  of  black  cloth,  one  piece 

(a)  Beported  by  Joror  Tbomfsoh,  Esq.,  BtrriBter-at-Ltw. 
"^OL.  IX,  Q 


926  CRIMINAL   LAW  CASES. 

Rbg.  of  pilot  dothy  one  diaper  table  doth^  one  clothes  brush, 

Dkek.  ^^^  pilot-cloth  coat,  one  square,  one  hammer,  two  gi 

'  pair  of  compasses,  one  spokeshave,  one  gouge,  one  file, 

1S62.  and  one  bradawl,  of  the  goods  and  chattels  of  Williar 

Feiimiovs  *^^"8t  the  pcace  of  our  Lady  the   Queen,    her    C 

rtceieMg^      dignity. 

Evuhnct.  «<  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
present,  that  the  said  Edmund  Deer,  on  the  day  and  ; 
said,  feloniously  did  receive  one  purse  and  \0U  of  na 
pair  of  sheets,  one  pair  of  blankets,  one  feather  pillow, 
of  flannel,  one  alpaca  gown,  two  cashmere  shawls,  c 
shirt,  one  stuff  gown,  one  pair  of  scissors,  two  towels,  o 
case,  two  knives,  two  forks,  two  spoons,  three  and  a-ha 
black  cloth,  one  piece  of  pilot  cloth,  one  diaper  table 
clothes  brush,  one  razor,  one  pilot  cloth  coat,  one  sc 
hammer,  two  gimlets,  one  pair  of  compasses,  one  spoke 
gouge,  one  file,  one  chisel,  and  one  bradawl,  of  the 
chattels  of  the  said  William  Bartlett,  then  lately  before 
stolen,  taken,  and  carried  away  by  a  certain  evil-dispo£ 
(he,  the  said  Edmund  Deer,  then  and  there  well  knowii 
^oods  and  chattels  to  have  been  feloniously  stolen),  a 
form  of  the  statute  in  such  case  made  and  provided,  a: 
the  peace  of  our  Lady  the  Queen,  her  Crown  and  digni 

It  appeared  in  evidence  that  the  prisoner  had  lived  in 
of  the  prosecutor,  William  Bartlett,  as  a  lodger,  for  ab< 
up  to  the  8th  April,  1862,  on  which  day  he  left.  The 
evidence  as  to  the  time  or  manner  of  his  leaving.  On  th< 
doy  Sarah  Bartlett,  the  prosecutor's  wife,  left  her  ho 
daughter,  a  girl  of  years  of  age,  accompanie 

proved  that  she  left  with  only  a  small  bundle  undei 
Bartlett,  on  returning  from  his  work  on  the  same  evenii 
the  different  articles  enumerated  in  the  indictment. 

On  Thursday,  10th  April,  a  policeman  was  sent  to 
and  on  Friday,  11th  April,  he  apprehended  the  prison 
pany  with  the  prosecutor's  wife,  who  was  passing  undei 
of  Mrs.  Deer,  on  board  the  Cullodeuy  in  the  river  Meri 
to  Quebec,  for  which  place  tickets  in  the  name  of  Mr. 
Deer  were  found  on  the  prisoner. 

The  whole  of  the  property  missed  was  found  in  the 
cabin  and  on  his  person,  and  was  of  a  bulk  and  wei 
could  not  have  been  comprised  in  the  wife's  bundle,  and 
of  one  purse,  10/.  in  money,  one  pair  of  sheets,  or 
blankets,  one  feather  pillow,  two  pieces  of  flannel,  c 
gown,  two  cashmere  shawls,  one  cotton  shirt,  one  stuff 
pair  of  scissors,  two  towels,  one  bolster-case,  two  k 
forks,  two  spoons,  three  and  a-half  yards  of  black  cloth, 
of  pilot  cloth,  one  diaper  table  cloth,  one  clothes  brush, 
one  pilot  cloth  coat,  one  square,  one  hammer,  two  gi 
pair  of  compasses,  one  spokeshave,  one  gouge,  one  file,  < 
and  one  bradawl. 


CRIMINAL  LAW  CASES.  227 

There  was  no  farther  evidence  as  to  who  had  taken  the  articles       Bko. 

from  Bartlett's  house.  jy^^^ 

The  jury  found  him  guiltjr  of  receivingi  knowing  the  goods  to       " 

liaTe  bcfen  stolen ;  and  the  prisoner  was  thereupon  sentenced  to  be       ^862. 

imprisoned  and  kept  to  hard  labour  for  six  calendar  months^  and  /v^m^ 

U  now  in  prison*  reeeicing-^ 

After  the  jury  had  been  discharged,  upon  the  application  of  the     Evidence, 
oounsel  for  the  prisoner,  I  reserved  for  the  consideration  and 
cledtton  of  the  Cfourt  of  Criminal  Appeal  the  question,  whether 
such  verdict  could  be  sustained 
No  oounsel  appeared  on  either  side. 

Pollock,  C.  jBL — The  facts  in  this  case  are,  that  the  prisoner 

lodged  in  the  house  of  the  prosecutor,  and  that  he  disappeared, 

'onder  circumstances  not  disclosed,  shortly  after  the  prosecutor's 

*^if6  lefty  taking  with  her  a  small  bundle.    Then  the  prisoner  was 

fVmud  with  the  property  of  the  husband,  some  in  his  possession, 

sud  a  part  on  his  person.     The  husband's  property  was  gone,  and 

eoold  not  have  been  taken  away  bv  the  wife,  as  her  bundle  could 

not  have  contained  it,  and  the  whole  of  it  was  shortly  afterwards 

ibond  in  the  prisoner's  cabin  and  upon  his  person.     The  property 

was  gone,  ana  the  reasonable  supposition  is  that  it  was  stolen.     It 

was  then  found  shortly  after  in  possession  of  the  prisoner.    We 

tluok  that  there  was  evidence  from  which  the  jurv  might  draw 

the  inference  which  they  have  drawn,  and  that  the  conviction 

most  be  sustained. 

Conviction  affirmaL 


Q  2 


caasaja,  law  CAtes. 


COCKT  OP  CKTMINAL  APPEAL- 

yccember  15,  1862. 

'B^iiure  Pollock,  C.B.,  Wightman  and  Williams.  , 
LHAXjrELL,  B.,  and  Mellor,  J.) 

Reg.  r.  Isaacs,  (a) 

MaiictouM  injury  io  penon^Suppfymg  natioms  tJkimff  io  procure  c 

carriage— InienL 
Oidrrthe  24  ^  25  Ffct  c.  100,  ,.  59,  the  Odmg  smppBed  wUh  inie 

procnre  the  Mtscarriage  of  a  woman  wUA  ckiU  wutst  be  noxious 

fioiMrr, 

Tkerrthre.  where  the  thing  gupplied  and  tahen  wu  of  a  harmless 
meter,  hut  owing  to  the  imagination  of  the  woman  being  powerj 
acted  mpom  a  miscarriage  ensued,  it  was  held  a  conviction  could 
be  sustained. 

CASE  reserved  by  the  Chairman  of  the  Dorgetehire  Qua 
Sessions. 

The  prisoner,  Louisa  Isaacs,  was  tried  before  me  at  the 
Quarter  Sessions  for  the  county  of  Dorset,  held  on  the  1 
October,  1862,  under  the  24  &  25  Fict  c  100,  s.  59,  for  1 
*•  she  unlawfully  did  supply  to  one  William  Broadway  a  la 
i^uantity  of  a  certain  noxious  thing  to  the  jurors  unkno 
knowing  that  the  same  was  intended  to  be  unlawfully  used 
employed  with  intent  to  procure  the  miscarriage  of  one  Em 
Wardner.'' 

Eamia  Wardner,  the  prosecutrix,  was  at  the  time  of  the  cc 
v^ti^oD  of  the  allied  offence,  a  single  woman,  in  the  service 
Mr.  AVilliam  Smith,  of  Blandfbrd,  and  whilst  in  such  serv 
Lt^4nie«  about  the  month  of  May  last,  in  the  ftmily-way  by  t 
st:J  William  Broadway,  of  the  same  place. 

03  vY  aboot  August  Irt  lart,riie  prosecutrix,  then  being  abc 
•%::«^  norths  gone  with  duld,  WilBam  Broadway,  in  consequer 
^  •  wiiai  be  had  heaid  irom  some  one  of  the  prisoner,  went  to  t 
^c^^tficr?  hoinie  in  which  Ac  Bvad  with  her  husband,  and  ask 
iu-  h<^r  hwNr^d  i«s  ^  jnmmi,  and  did  not  m  any  way  intc 
^^    if  tfcc  ^-^  "r*ii»r  **  "^^^  ^"^  ^°  ^^^  ^•egul 
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courses  of  Emma  Wardner,  the  prosecutrix.    The  prisoner  replied        ^^^« 
that  she  would  try,  as  she  had  done  for  others^  and  then  asked      laZics. 

Broadway  how  long  the  courses  had  stopped.     He  said  "  for  three        

months.''     The  prisoner  answered,  "  I  will  make  that  all  right  for        ^^62. 
her,  if  she  will  take  the  stuff  I  give  you."     The  prisoner  then  jfigearriage^ 
gave  Broadway  three  bottles  and  one  half-pint  bottle,  all  full  of     Supping 
something  of  a  dark  colour,  and  at  the  same  time  stated,  that  the  »<»*>«*  ^«^» 
prosecutrix  was  to  take  a  wine-glassfuU  of  the  stuff  in  the  large 
bottles  three  times  a  day,  and    that  she  was  to  take   the  small 
bottle  in  two  doses,  about  two  days  after  she  had  begun  the  first 
bottle.      "  This,"  the  prisoner  added,  "  will  make  it  all  right  for 
her  in  about  eight  or  nine  days.     It  will  not  hurt  her."    Where- 
upon Broadway  took  away  the  bottles,  carried  them  to  the  prosecu- 
trix,  and  informed  her  of  the  directions  how  to   take  the  stuff 
contained  in  them,  as  given  to  him  by  the  prisoner. 

The  prosecutrix  accordingly,  the  same  evening  they  were  given 
to  her,  opened  one  of  the  large  bottles,  and  drams  a  wine-glassful! 
of  the  stuff  that;  came  from  it.  She  then  went  to  bed.  She  felt 
dizzy  in  the  head,  and  the  next  morning  she  felt  stupid  in  the 
head.  Becoming  in  consequence  apprehensive  that  the  stuff  in 
the  bottles  would  hurt  her,  she  took  no  more. 

The  bottles,  with  their  contents,  were  subsequently  handed 
over  to  a  Mr.  Daniell,  a  surgeon  of  Blandford,  to  be  analysed  by 
him.  On  being  so  analysed,  with  the  assistance  of  Dr.  Ording,  a 
considerable  quantity  of  starch  of  some  plant,  and  some  woody 
fibre,  was  deposited.  The  liquid  evaporated,  and  the  gas  escaped, 
and  the  result  of  the  analysis  was,  that,  in  Mr.  DanielFs  judg- 
^  ment,  the  liquid  in  the  bottles  was  some  vegetable  decoction  of  a 
harmless  character,  and  such  as  would  not  procure  a  miscarriage. 
He  added,  that  if  taken  with  the  belief  that  it  would  produce  a 
i&iscarriage,  it  might,  by  acting  on  the  imagination,  produce  that 
effect,  although  otherwise  of  a  perfectly  harmless  character. 

The  above  facts  being  proved,  I  left  the  case  to  the  jury,'  and  in 
doing  so  said  that  it  seemed  to  be  doubtful,  upon  the  authorities, 
whether  it  was  necessary  that  the  thing  supplied  should  be  of  a 
lioxious  character  or  not,  and  that  the  reported  cases  were  con- 
flicting on  this  subject.  I  then  read  to  them  the  judgment  of 
Vaughan,  B.,  in  Coe's  case  (6  C.  &  P.  403),  where,  referring  to 
^ords  similar  to  those  employed  in  the  statute  above  cited,  he 
8aid :  "  It  is  with  the  intention  the  jury  have  to  do,  and  if  the 
prisoner  administered  a  bit  of  bread  merely,  with  the  intent  to 
procure  abortion,  it  is  sufficient  to  constitute  the  offence  contem- 
plated by  the  Act  of  Parliament ;"  and  I  added,  that  a  more 
^nt  case  threw  so  much  doubt  on  this  point  that  I  would  not 
^ect  them  positively  on  this  head. 

I  did  not  give  any  direction  as  to  whether  the  stuff  above  men- 
tioned was,  in  my  opinion,  a  noxious  thing. 

I  read  to  the  jury  the  words  of  the  indictment,  and  told  them 
^  decide  first  on  the  intent  (suggesting  that  the  prisoner  might 
'^ve  had  na  such  intention,  but  used  her  reputation,  such  as  it 


'T, 
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«M^  m  m  meam  of  malang  nmief  >  ud,  if  MMAJfify,  tbei 
t/Mmder  wfaedber  tbe  eiidoioe  otdified  them  thii  tlie  staff 

^^  Tbe  jaiy  Ibood  tbe  prifoiier  goiltT 

mtmtitm  tlnog  w«i]KHUoiis;  wfaoieopon  Iforebofeto  pus  judgment; 
.JJf^^JJBL  ^  pnMAer  wm  ditehaiged  opon  leoogniflmee  of  bml  to  ap 
mwkm  My.  mij  neeeive  judgment  wb»  called  npcm  to  do  aou 

And  I  ncnr  oee  to  ask  tlie  opinion  of  the  Coort  whet 
upon  tbe  (acts  luxnre  set  oat,  taken  in  oonjonction  with 
remarks  in  aomming  np,  the  prisoner  was  rightly  convicted, 
to  make  sncb  order  as  tbe  justice  of  the  case  may  reqi 
stating  whether  both  questions  ought  to  have  been  left  to 

POBTKAX,  Chairma 
counsel  appeared  for  the  prisoner. 

Foakjff  for  the  prosecution. — This  case  was  reserved  for 
opinion  of  this  Court,  as  to  whether  Bex  v.  Coe  (6  C.  &  P.  4 
is  law  since  the  recent  Act  In  that  case  the  prisoner  was  indi 
upon  the  second  clause  of  the  9  Geo.  4,  c.  31,  s.  13,  and  the  w 
were.  ^^  Any  medicine  or  other  thing." 

WIOIITMAK,  J. — To  support  this  indictment  it  must  ap] 
in  evidence  that  it  was  a  noxious  thing. 

Williams,  J. — The  jury  have  found  it  was  a  noxious  ih 
but  the  real  question  is,  whether  there  was  any  evidence  o! 
beinff  so. 

WiOHTMAK,  J. — Suppose  it  had  been  water  merely,  wi 
that  have  sustained  this  charge  ? 

Foohs. — The  medical  man,  in  reply  to  that  question,  said 
even   water  might  produce   abortion,  if  the  imagination  of 
female  were  so  acted  upon  as  in  this  case. 

Pollock,  C.  B. — Many  years  ago  a  person  was  tried  for  wi 
craft.  The  kludge  told  the  jury  that  the  crime  consisted  in 
intention,  ond  the  jury  found  a  verdict  of  guilty.  The  Crc 
however,  granted  a  pardon. 

Williams,  J.— The  language  of  the  statute  (a)  is,  **kno\ 
that  the  saino  is  intended  to  be  used  with  intent  to  pro 
miscarriage." 

Pollock,  0.  B. — We  are  all  of  opinion  that  the  thing  intei 
by  the  statute  must  be  noxious  in'its  nature. 

Conviction  qtiashe 

(a)  94  &  35  Vict.  L  100,  s.  59:    **  Whosoever  sball  unlawfully  supply  or  procnr 

{)oUon  or  otticr  noxious  thing,  or  any  instrument  or  thing  wbatfioever,  Icnowiog  that  tbe 
s  intended  to  Im  unlawfully  used  or  employed  with  intent  to  procure  tbe  miscarriage  o 
woman,  whfther  she  bo  or  bo  not  with  child,  shall  be  guilty  of  a  misdemeanor,  and 
convicted  thereof  shall  be  liable,  at  the  discretion  of  tlie  court,  to  be  kept  in  penal  ser 
for  the  term  of  thrM  ysArs,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  w 
without  hard  labour.** 
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COURT  OF  CRIMINAL  APPEAL. 

November  15,    1862.. 

(before  Pollock,  C.B.,  Wightman  and  Willl^ms,  JJ., 
Chaknell.  B.,  and  Mellob,  J.) 

Reg.  v.  Meant,  (a) 

J^ractice — Verdict — Right  of  judge  to  direct  a  jury  to  reconsider. 

^  ,^dge  is  not  bound  to  record  a  verdict  which  does  not  amount  to  guilty 
or  not  guilty y  unless  the  jury  request  him  to  record  it, 

^f><m  an  indictment /or  false  pretences^  the  jury  found  the  prisoner  guilty 
of  obtaining  the  property  by  the  false  pretences  alleged^  but  addedy  that 
^Aey  thought  he  meant  to  pay  for  it, 

"^e  judge  refused  to  receive  such  verdict^  and  told  them  they  must  find 
tAe  prisoner  guilty  or  not  guilty^  and  left  the  facts  again  for  their  con- 
sideration, 

^cid,  thai  a  verdict  of  guilty  which  they  then  found  was  sustainable, 

THE  following  case  was  reserved  at  the  Middlesex  Sessions. 
The  prisoner  was  tried  before  me  on  the  8th  October,  1862, 
f'^r  obtaining,  by  false  pretences,  of  one  person,  a  printed  book  of 
Ae  value  of  16^.  6rf. ;  of  another  person,  6*.  in  money ;  and  of 
^iiother  person,  lOs.  in  money,  and  goods  to  the  amount  of  2t 

The  false  pretences  consisted  of  the  production,  by  the  prisoner, 
^f  two  forged  letters,  written  on  paper  improperly  obtained  from 
^he  International  Exhibition.  The  letters  were  alike  in  all 
^^spects  except  the  date  and  the  particular  amount  of  money,  and 
^ere  represented  by  the  prisoner  to  be  genuine. 

The  earliest  in  date  was  as  follows : — The  Royal  Arms  were  in 
^'je  margin,  and  the  heading  was  printed : 

^^International  Exhibition,  1862. 

**  Her  Majesty's  Commissioners,  the  Earl  Granville,  K.G., 
Chairman." 

Ihe  remainder  was  proved  to  be  in  the  prisoner's  handwriting 

**  Exhibition  Building, 

**  South  Kensington,  W. 

"Aug.  11,  1862. 

•*  Sir, — I  am  directed  by  H.  M.  Commissioners  to  say  that  your 

(a)  Reported  by  Jobh  Thompsoh,  Esq.,  Bamster-at-Law. 
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^*^'        account  for  45/,  lO*.  (advertising  in  Laiicashire  Free  Press)  sha 
Mi^jfT.      ^^*  l^^d  before  the  audit  committee  at  its  next  meeting,  on  tl 

22nd  inst.,  and  should  the  amount  be  passed,  a  cheque  shall  be 

2fff'       this  oflSce  for  you  at  any  time  after  twelve  o'clock  on  Saturda 
jfVocitoe—    23rd.     Meanwhile  you  are  requested  to  send  vouchers  for  tl 
Jndgerejvamg  items  charged  as  against  Messrs.  Kelk  and  Lucas. 

to  accept 

verdict,  **  I  am,  Sir, 

*^  Your  obedient  servant, 

"J.  H.  Henderson,  pro.  J.  J.  Mato. 
*<  S.  J.  Meany,  Esq." 

The  other  letter  was  dated  21st  August,  and  mentioned  42/.  1( 
for  advertisements  in  another  paper. 

One  of  these  letters  was  shown  to  each  of  the  three  prosecutoi 
and  they  all  stated  that  they  parted  with  their  property  on  tl 
faith  of  the  prisoner's  assurances  that  they  were  genuine. 

Mr.  Mayo,  the  financial  officer,  and  Mr.  Street,  of  the  adve 
tising  department,  proved  that  the  whole  was  a  fiction,  no  8U( 
claims  being  in  existence. 

The  prisoner,  who  had  no  counsel,  addressed  the  jury  at  coi 
siderable  length,  and  contended  that  it  was  a  simple  debt  on  oi 
side  and  a  simple  credit  on  the  other.  He  further  stated  that  I: 
intended  to  pay  for  the  goods,  but  did  not  suggest  any  means  b 
which  he  could  do  so. 

The  facts  having  been  left  to  the  jury,  after  some  consideratio 
the  foreman  said,  *^  We  find  the  prisoner  guilty  of  obtaining  tl 
property  by  the  false  representations  in  the  two  forged  letter 
and  that  the  parties  would  not  have  parted  with  it  without  thos 
letters  had  been  used ;  but  we  think  that  he  meant  to  pay  fe 
theuL" 

I  refused  to  receive  this  as  a  verdict,  and  told  the  jury  that  the 
must  find  the  prisoner  guilty  or  not  guilty,  and  that  if  in  the: 
opinion  he  had  not  a  fraudulent  intention,  they  must  say  it  by 
verdict  of  not  guilty.  I  put  before  them  the  leading  facts  of  th 
case,  and  told  them  that  in  addition  to  the  making  of  the  fals 
representations  and  the  obtaining  of  the  goods  by  means  of  then 
they  should  consider  whether  at  the  time  he  so  obtained  them  b 
had  a  fraudulent  mind.  I  then  read  to  them  the  words  of  tb 
statute  as  follows,  viz. :  "  On  the  trial  of  any  such  indictment, 
shall  not  be  necessary  to  prove  an  intent  to  defraud  any  particuli 
person,  but  it  shall  be  sufficient  to  prove  that  the  party  accuse 
did  the  act  charged  with  an  intent  to  defraud."  I  then  specificaU 
left  it  to  them  to  say  whether  the  prisoner  did  the  acts  charge 
with  an  intent  to  defraud. 

After  a  short  consultation  they  found  the  prisoner  **  Guilty." 

Upon  this  it  was  suggested  to  the  prisoner  that  he  should  requii 
the  Court  to  enter  the  first  statement  of  the  jury  as  a  verdict  < 
^<  Not  Guilty,"  instead  of  the  second  of  «  Guilty." 

I  declined  to  accede  to  this  suggestion,  and  was  preparing  1 
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pass  sentence^  when  one  of  the  magistrates  who  sat  with  me,  stated       ^x^- 
that  in  his  opinion  the  first  finding  ought  to  have  been  recorded      xx„l'^ 
as  a  verdict  of  «^  Not  Guilty."  — 

Under  these  circumstances  I  communicated  with  the  Assistant-        1^62. 
Judge,  and  it  was  deemed  expedient  to  submit  the  matter  to  the     /vaoifc*— 
J  ud^ent  of  the  Court  of  Criminal  Appeal.  j«m^  refmin^ 

The  question  for  the  determination  of  their  Lordships  is  whether      <o  accept 
"tie  verdict  of  **  Guilty"  pronounced  under  these  circumstances  is      ''^^^cf- 
sustainable  in  law  or  not. 

The  prisoner  is  still  in  custody,  but  an  order  was  made  by  the 
Court  tnat  he  might  be  discharged  on  entering  into  recognizances, 
Iximself  in  SOL  and  two  sureties  in  40/.  each,  to  come  up  for  judg- 
XKient  at  the  December  sessions. 

JoBH.  Payne,  Deputy  Assistant  Judge. 

Diciief  for  the  prisoner— The  first  verdict  amounted   to  not 
.S^wlty,  and  ought  to  have  been  received  by  the  Judge,  and  he  was 
^:i.ot  at  liberty  to  refuse  receiving  it. 
Kempy  contra,  was  not  called  on. 

Pollock,  C.  B. — If  the  question  is,  as  I  collect  from  the  case^ 

"fclis,  whether  the  Judge  may,  after  the  jury  has  pronounced  a 

"V'erdict,  require  the  jury  to  re-consider  their  verdict,  and  they  do 

^to,  and  find  a  different  verdict,  the  latter  can  be  received,  it  is 

Xitterly  unarguable.     I  recollect  that,  when  I  was  a  young  man, 

^  person  was  tried  for  shooting  the  Hammersmith  ghost,  before 

"tiiree  of  Her  Majesty's  Judges  and  the  Kecorder.  The  jury  retired 

^o  consider  their  verdict,  and  after  some  time  came  back  and  found 

21.  verdict  of  manslaughter.     Thereupon  each  of  the  three  Judges 

addressed  the  jury,  and  told  them  they  were  at  liberty  to  acquit 

"tie  prisoner  or  find  him  guilty,  and  that  if  he  was  guilty  of  any- 

"tliing  he  was  guilty  of  murder.     They  again  retired,  and  returned 

finding  him  guilty  of  murder.     He  was  told  that  he  would  not  be 

executed,  and  he  was  pardoned.     There  is  no  doubt  that  a  Judge, 

l>oth  in  a  civil  and  criminal  court,  has  a  perfect  right,  and  some- 

"kimes  it  is  his  bounden  duty,  to  tell  the  jury  to  reconsider  their 

^v-crdict.     He  may  send  them  back  any  number  of  times  to  re- 

condder  their  finding.     The  Judge  is  not  bound  to  record  the  first 

'Verdict  unless  the  jury  insist  upon  its  being  recorded.     If  they 

fii»d  another  verdict  that  is  the  true  verdict. 

Williams,  J. — I  will  only  add,  that  I  do  not  wish  it  to  be 
"Oiiderstood  that  the  original  verdict  amounted  to  an  acquittal. 

Conviction  affirmed. 
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November  15,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
ChannelLj  B.,  and  Mellor,  J.) 

Reg.  r.  Massey.  (a) 

Bankrupt'-^  Concealing,    embezzling,    and    not  disclosing  his  goods-- 
Indictment —  Sufficienry. 

An  indictment  against  a  bankrupt  for  embezzlement^  ^.,  under  tB 
12  ^  13  Vict,  c,  106,  wJiich  alleges  tliat  he  committed  an  act  of  banh 
ruptcy  "  by  being  unable  to  meet  his  engagements  toith  his  creditor- 
and  by  filing  his  petition  in  the  court,  j-c,"  but  omits  to  state  that  sue 
petition  was  founded  upon  a  declaration  of  insolvency,  is  bad, 

CASE  reserved  for.  the  opinion  of  this  Court  by  Blackburn,  J- 
The  prisoner  was  tned  before  me  at  the  last  Staffordshuc 
Assizes,  on  an  indictment  of  which  the  following  is  a  copy : — 

"Staffordshire  to  wit. — The  jurors  of  our  Lady  the  Queen 
upon  their  oath  present,  that  heretofore,  and  before  the  com 
mitting  of  the  offence  hereinafter  mentioned,  to  wit,  on  the  14tl 
day  of  September,  1861,  John  Massey,  being  a  trader  within  th» 
meaning  of  the  laws  relating  to  bankruptcy,  was  indebted  to  Johi 
Thomas  Warrington,  late  of  Hanley,  in  the  county  of  StaffordI 
cheesefactor,  in  a  certain  sum  of  money  exceeding  the  sum  of  fiftjj 
pounds,  to  wit,  in  the  sum  of  one  hundred  and  twenty-five  pounds 
one  shilling  and  one  penny,  for  the  price  and  value  of  certiur 
goods  and  merchandise,  before  then  sold  and  delivered  by  the  said 
J.  T.  Warrington  to  the  said  John  Massev,  and  that  the  said  John 
Massey,  so  being  such  trader,  and  indebted  as  aforesaid,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  did  commit  an  act  oj 
bankruptcy  by  being  unable  to  meet  his  engagements  with  his  creditors, 
and  by  filing  his  petition  in  the  Court  of  Bankruptcy  for  the  Bir- 
mingham district,  for  adjudication  of  bankruptcy  against  himself. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  on  the  16th  day  of  September,  in 

(a)  Reported  by  John  Thomfbok,  Esq.,  Barrister-at-Law. 
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"^lie  year  aforesaid,  upon  the  sold  petition  for  an  adjudication  of       Bml 
^^^mkmptcy  against  himself  beinpr  bo  filed  in  the  Court  of  Bank-      ^J^, 

•sr^viptcy,  the  said  J.  Massey  was  thereupon  declared  and  adjudged       ' 

^i^amkrupt ;  and  the  said  J.  Massey  so  being  adjudged  and  decided       1S62. 

l^^nkrupty  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 

:f4e]oDiously  did  remove,  conceal,  and  embezzle  a  certain  part  of 

^=B.is  personal  estate  to  the  value  of  ten  pounds  and  upwards,  that 

^s.^  to  say,  three  chests  of  tea,  one   box  of  tea  of  the  weight 

»f  four  hundred  pounds,  one  cwt.  of  coffee,  sixty  boxes  of  cigars 

..nd  thirty  meerschaum  pipes,  and  divers  other  valuable  goods  and 

:-hattels,  with  intent  to  defraud   the  creditors  of  him  the   said 

r  Massey,  against  the  form  of  the  statute  in  such  case  made  and 

wovided,  and  against  the  peace  of  our  Sovereign  Lady  the  Queen, 

L  er  Crown  and  dignity. 

'^Second  count. — And  the  jurors  aforesaid,  upon  their  oath 

XM^dforesaid,  do  further  present,  that  heretofore  and  before  the  com- 

iBzanitting  of  the  offence  hereinafter  mentioned,  to  wit,  on  the  16th 

^^^ay  of  September,  1861,  the  said  J.  Massey,  having  committed 

"^  Ae  act  or  acts  of  bankruptcy  aforesaid,  was  duly  declared  and 

^aft.djadged  a  bankrupt  as  aroresaid,  upon   his  own  petition  to  the 

^Hlourt  as  aforesaid,  and  afterwards  and  within  the  tune  limited  by 

l^w  in  that  behalf,  to  wit,  on  the  day  and  year  aforesaid,  the  said 

^«lT.  Massey  surrendered  himself  to  the  said  Court  of  Bankruptcy, 

^^jkd  was  then  duly  sworn  and  then  submitted  himself   to   be 

examined  before  the  said  Court ;  and  that  the  said  J.  Massey, 

"^iKpon  the  said  examination,  feloniously   did  not  discover  three 

-^^hests  of  tea,   one  box  of  tea  of  the  weight  of  four  hundred 

X^ounds,  one  cwt.  of  coffee,  sixty  boxes  of  cigars,  and  thirty 

icxieerschaum  pipes,  and  divers  other  valuable  goods  and  chattels ; 

^M  that  the  said  J.  Massey,  upon  his  said  examination,  feloniously 

-^W  not  discover  how  or  to  whom,  or  upon  what  consideration,  or 

^t  what  time  or  times,  he  disposed  of,  assigned,  or  transferred  the 

^•me,  the  same  not  having  been  really  and  bond^e  before  then  sold 

^>r  disposed  of  in  the  way  of  his  trade,  or  laid  out  in  the  ordinary 

^^xpenses  of  his  family,  with  intent  thereby  to  defraud  the  creditors 

'C^f  him,  the  said  J.  Massey,  against  the  form  of  the  statute  in  such 

"^^ase  made  and  provided,  and  against  the  peace  of  our  Lady  the 

^ueen,  her  Crown  and  dignity." 

Mr.  Waterfield,  the  Registrar  of  the  Court  of  Bankruptcy  at 
-Birmingham,  produced  a  document  under  the  seal  of  the  Court  of 
-Bankruptcy,  purporting  to  be  a  copy  of  a  declaration  of  insolvency 
1^7  the  prisoner  in  the  form  contained  in  Schedule  D.  to  the  Bank- 
^^pt  Law  Consolidation  Act,  1849,  bearing  date  14th  Sept.,  1861, 
^nd  purporting  to  be  attested  by  William  Allen,  attomey-at-law, 
-^  certified  by  Mr.  Waterfield  in  the  following  form : — 

1*1  hereby  certify  the  above  to  be  a  true  copy  of  the  declaration 
<)f  insolvency,  filed  with  the  Registrar  of  the  Court  of  Bankruptcy 
'or  the  Birmingham  district,  on  the  14th  day  of  September, 
^861." 

"C.  Waterfield,  Registrar.^ 
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He  also  produced  a  petition  by  the  prisoner  also  bearing  di 
I4th  Sept.  1861.  This  was  an  original  document,  and  was  al 
under  the  seal  of  the  Court ;  and  he  produced  the  adjudication 
bankruptcy  against  the  prisoner,  dated  i6th  Sept.,  1861.  Tl 
was  also  both  an  original  document  and  under  the  seal  of  t 
Court.  There  were  other  documents  in  bankruptcy  produce 
not,  however,  material  to  the  points  reserved. 

The  clerk  to  Mr.  Allen  (the  attorney  attesting  the  declarati 
of  insolvency)  was  called  as  a  witness,  and  proved  that  Mr.  All 
acted  as  the  attorney  for  the  prisoner  in  the  matter  of  the  ban 
ruptcy ;  that  the  witness  saw  the  prisoner  sign  both  the  petiti 
and  the  declaration  of  insolvency ;  that  he,  the  witness,  on  t 
14th  of  September,  accompanied  him  to  the  Court  of  BankrapU 
Birmingham,  and  saw  him  leave  the  declaration  of  insolvency  thei 

The  Registrar  of  the  Court  having  refreshed  his  memory  bj 
memorandum  on  the  petition,  proved  that  the  declaration 
insolvency  was  delivered  into  his  hands  for  the  purpose  of  filii 
before  half-past  eleven  o'clock  in  the  morning  of  14th  Septemb 
He  could  not  remember  anything  by  independent  memory  as 
this  petition ;  but  he  said  that  it  was  his  general  practice  to  seetl 
the  declaration  of  insolvency  was  filed  before  receiving  the  petiti< 
founded  on  it. 

There  was  ample  evidence  on  the  merits  against  the  prisoner. 

The  prisoner's  counsel  objected  that  the  indictment  was  whol 
and  incurably  bad,  as  it  not  only  did  not  allege  that  the  prison 
had  been  adjudicated  bankrupt  on  a  valid  act  of  bankruptcy,  b 
averred  that  he  had  been  adjudicated  bankrupt  on  what  was  n 
an  act  of  bankruptcy.  He  also  contented  that,  independently 
the  objection  to  the  form  of  the  indictment,  the  evidence  did  n 
show  that  the  prisoner  was  duly  adjudicated  bankrupt,  as  he  sa 
that  there  was  not  legal  evidence  that  the  declaration  of  insc 
vency  was  in  fact  filed  before  the  petition,  and,  as  he  said,  tl 
attorney  who  purported  to  attest  it  ought  to  have  been  called  as 
witness. 

No  other  objection  was  made  to  the  formal  proof  of  the  ban 
ruptcy,  and  the  prosecution  were  not  prepared  to  supply  ai 
additional  evidence  of  it. 

I  would  not  stop  the  case  on  these  objections,  but  left  t 
case  to  the  jury  on  the  merits,  and  they  found  the  prisoner  guilt 

In  answer  to  a  question  from  me,  they  said  that  they  believ 
that  in  fact  the  declaration  of  insolvency  was  filed  before  t 
petition  on  the  same  day. 

I  reserved  the  point  whether  the  prisoner  was  on  this  eviden 
on  this  indictment  properly  convicted. 

The  prisoner  was  then  tried  and  convicted  on  a  charge  of  m 
demeanor.  He  was  sentenced  on  that  to  one  year's  imprisonme 
with  hard  labour,  and  on  the  present  indictment  to  three  yea 
penal  servitude  concurrently  with  the  other  sentence. 

The  question  for  the  opinion  of  the  court  is  whether  the  co 
viction  was  proper.  ^olin  Blackbuen. 
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Halrm/d  for  the  prisoner. — The  indictment  is  bad.  It  alleges 
^lat  the  prisoner  was  adjudicated  a  bankrupt  upon  his  own 
petition,  but  does  not  allege  that  the  adjudication  was  founded 
upon  the  filing  of  a  declaration  of  insolvency.  There  are  three 
modes  of  proceeding  in  bankruptcy :  1.  Under  the  arrangement 
olaQsesof  the  act;  2.  Upon  a  petition  presented  by  a  creditor; 
3.  Upon  a  petition  presented  by  the  aebtor  himself  under  the 
12  &  13  Vict  c  106,  8.  70,  which  enacts,  that  if  any  such  trader 
slall  file,  &c.,  a  declaration  in  writing,  &c.,  that  he  is  unable  to 
zneet  his  engagements,  every  such  trader  shall  be  deemed  thereby 
'to  have  committed  an  act  of  bankruptcy  at  the  time  of  filing  such 
declaration,  provided  a  petition  for  adjudication  of  bankruptcy 
shall  be  filed  by  or  against  such  trader  within  two  months  from 
"the  filing  such  declaration.'^  The  indictment  does  not  set 
oat  any  act  of  bankruptcy,  (a)  It  should  have  stated  that  the 
liankrupt  filed  a  declaration  of  insolvency.  Sect.  89  provides  that 
^he  moae  of  procedure  to  obtain  adjudication  shall  be  by  petition. 
£at  an  adjudication  in  the  case  of  the  bankrupt's  own  petition 
must  be  founded  upon  the  filing  of  the  declaration  of  insolvency. 
(He  was  then  stopped  by  the  court.) 

Rochfart  Clarke  for  the  prosecution.  —  The  omission  to  state 

t.1iat  a  declaration  of  insolvency  was  filed  is  immaterial.     It  is 

sufficient  to  state  in  the  indictment  merely  that  the  person  was 

^judicated  a  bankrupt.     [Mbllor,  J. — But  that  you  have  not 

clone.    You  have  stated  a  special  act  of  bankruptcy,  **  that  the 

prisoner  committed  an  act  of  bankruptcy  by  being  unable  to  meet 

Iiis  engagements  with  his  creditors,  and  by  nling  his  petition  to  the 

C!ourt    of   Bankruptcy."    And  you  have  not  alleged   that    the 

prisoner  filed  his  declaration  of  insolvency  pursuant  to  sect.  70. 

CflANNELL,  B. — It  would  have  done  if  you  had  stated  tliat  he 

had  filed  his  declaration  of  insolvency — that  he  was  unable  to 

jneet  his  engagements  with  his  creditors.    Pollock,  C.  B. — Was 

it  necessary  to  aver  what  the  act  of  bankrqptcy  was  ?     Would  it 

iJot  have  been  sufficient  to  state  merely  that,  on  his  petition  for 

'adjudication  being  filed,  he  was  thereupon   adjudicated  a  bank- 

^opt?]     It  would,  and  then  the  principle  omnia  rite  acta  prcesu- 

'f^untur  would  have  applied. 

WiGHTMAN,  J. — But  here  the  contrary  unfortunately  appears. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  indictment 

Cannot  be  supported.     It  might  have  done  under  the  recent  Act 

of  1861,  but  it  is  not  sufficient  under  the  12  &   13  Vict.  c.  106, 

^hich  Act  was  in  force  at  the  time  the  oflfence  was  committed. 

^ur  judgment  must  therefore  be  for  the  defendant 


Beo. 

V, 

Kasset. 
18i2. 

Indictment. 


The  rest  of  the 


Court  concurring. 


Conviction  quas/ied. 


(a)  See  iie^.  t.  Landi  (7  Cox  Crim.  Cas.  89). 
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November  22,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellob,  J.) 

Reg.  v.  I.  M.  Evans,  (a) 

False  pretences — Partners — Money  obtained  by  wilful  misrepresentation 

A,  having  invented  an  improved  lamp,  entered  into  a  partfiership  dem 
with  B.  and  C  for  carrying  out  and  vending  the  subject  of  the  inves 
tion.  By  a  subsequent  verbal  agreement  with  his  co-partners  he  w^ 
to  travel  about  to  obtain  orders  for  the  lamps  upon  a  commission,  d 
all  orders  received  by  him  such  commission  (besides  his  travelling  a^ 
personal  expenses)  was  to  be  paid  to  him  as  soon  as  he  received  /— 
orders,  and  to  be  payable  out  of  the  capital  funds  of  the  partnersh— 
before  dividing  any  profits.  By  falsely  representing  to  his  co-partn^' 
that  he  had  obtained  orders  upon  which  his  commission  would 
12/.  lOs^  he  obtained  from  them  that  atnount: 

Held,  t/tatj  as  the  subject-matter  oj'  the  misrepresentation  would  cor^ 
under  consideration  in  the  partnership  accounts^  such  misrepresentm 
tion  was  not  sufficient  to  sustain  an  indictment  for  false  pretener 
against  A. 

CASE  reserved  by  the  Recorder  of  Chester. 
The  prisoner,  Isaac  Mark  Evans,  was  tried  before  me  at  tt 
Quarter  Sessions  for  the  city  and  borough  of  Chester,  held  on  th" 
4th  July,  1862,  on  an  indictment  charging  him  with  havinfl 
unlawfully  obtained  from  David  Williams  and  Henry  WadkS 
certain  sums  of  money  by  falsely  pretending  to  them  that  he  hm 
obtained  an  order  from  the  Wynn  Hall  Colliery  Company,  ne^ 
Ruabon,  for  the  sale  to  them  of  100  patent  lamps  called  **  Miner- 
Lamps,"  with  intent  to  defraud. 

It  appeared  in  evidence  that  the  prisoner,  having  invented  a^ 
improved  lamp  for  the  use  of  miners,  on  the  16tli  Novembers 
1861,  David  Williams,  Henry  Wadkin,  and  the  prisoner,  enterer 
into  partnership  together,  by  a  deed  which,  after  reciting  that  iim 
prisoner  claimed  to  be  the  inventor  of  an  improved  miners'  lamLJ 

(a)  Reported  bj  John  ThoupboVi  Eeq.,  Barrister-at-Lair. 
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«uid  had  applied  for  letters  patent  granting  to  him  the  sole  use,        ^"^ 
benefit,  and  advantage  of  the  said  invention  within  the  United      ev][^ 

XSngdom,  and  that  the  prisoner,  Williams,  and  Wadkin  had        

«^j;reed  to  become  partners  for  the  purpose  of  working  the  said       J^- 
fMtoit  and  bringing  the  said  invention  into  use,  and  manufacturing  jr^^  preimeeg 
nd  vending  the  said  improved  miners'  lamp,  upon  the  terms  and  ^Mitrqtruet^- 
nder  the  stipulations  thereinafter  mentioned,  witnessed  that  it       ^^>^*^ 
us  thereby  agreed,  and  each  of  them  the  said  parties  did  thereby 
^^r  himself,  &c,  covenant  with  the  others  of  them,  &c.,  in  manner 
^^llowing  (that  is  to  sav,  amongst  other  things): — 

1.  TImt  they  the  said  Isaac  Mark  Evans,  David  Williams,  and 
leniy  Wadkin  shfdl  be   partners  in  the  trade  or  business  of 

^cp^orldng  and  carrying  out  the  said  patent,  and  bringing  the  said 
£  Invention  into  use,  and  manufocturing  and  vending  the  said  *^  Im- 
^^roved  Miners'  Lamp,"  from  the  day  of  the  date  of  these  presents 
^4or  the  term  of  fourteen  years. 

2.  That  the  firm  or  style  of  the  said  partnership  shall  be 
^^rTiUiams,  Wadkin,  and  Evans,  and  that  the  said  trade  or  business 

^ludl  be  carried  on  in  such  place  of  business  as  the  s^d  partners 
^dmll  from  time  to  time  agree  upon. 

3.  That  the  said  I.  M.  Evans  shall  forthwith  take  all  necessary 
^iJid  proper  steps  for  obtaining  the  said  letters  patent,  and  for 
I>erfecting  and  completing  the  said  invention. 

4.  That  the  expense  of  obtaining  the  said  letters  patent,  and  of 
«^  drawings  and  models,  and  other  things  which  may  be  necessary 
Ar  bringing  the  same  and  the  said  invention  to  perfection,  shall  be 
paid  and  borne  by  the  said  partners  equally. 

5.  That  the  said  letters  patent,  as  soon  as  the  same  shall  be 
obtained,  shall  be  and  become  the  property  of  the  said  partners  in 
equal  shares. 

6.  That  the  said  I.  M.  Evans  shall,  when  called  upon  by  the 
8ttd  D.  Williams  and  H.  Wadkin  so  to  do,  and  at  the  cost  of  the 
person  or  persons  requiring  the  same,  by  a  proper  deed  and  assu* 
i^ce,  or  proper  deeds  and  assurances,  well  and  effectually  assign 
one  equal  undivided  third  part  or  share  of  the  said  letters  patent, 
^  the  rights  and  privileges  thereby  granted,  to  the  said 
D.  Williams,  his  executors,  administrators,  and  assigns,  and  one 
^ther  equal  undivided  third  part  or  share  thereof  unto  the  said 
H.  Wadkin,  his  executors,  administrators,  and  assigns. 

7.  That  the  capital  of  the  said  partnership  shall  consist  of  the 
^  of  3002.,  and  that  the  same  sum  of  300/.  shall' be  advanced  and 
lent  to  the  said  co-partnership  by  the  said  D.  Williams  and 
IL  Wadkin  in  equal  shares,  in  such  sums  as  may  from  time  to  time 
l)e  required  for  carrying  on  the  said  trade  or  business. 

8.  That  the  said  sum  of  300/.,  together  with  interest  thereon  at 
"tte  rate  of  6  per  cent,  per  annum,  from  the  time  the  money  is 
^vanced  uptil  the  same  is  repaid,  shall  be  repaid  to  the  said 
^*  WiUiams  and  H.  Wadkin  out  of  the  first  profits  to  arise  from 
^he  said  trade  or  business  before  any  profits  are  divided  between 
the  said  co-partners. 
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^  9.   That  the  said   snm  of  3002.  is  not  to  indade  the  sir 

Erim.       expended  or  incurred  in  obtaining  the  said  letters  patent,  or 

- —        the  drawings^  models,  and  other  things  which  may  oe  necesst 

]^       for  bringing  the  said  invention  to  perfection,  but  that  the  sums 

Faim  prdemeet  expend^  and  pud  by  the  parties  hereto  in  the  shares  mentioo 

^Mimr^rna^  in  the  fourth  paragraph  of  these  presents  shall  not  be  repaid 

tmUm.       them,  or  any  of  them,  out  of  the  capital  or  profits  of  the  a 

co-partnership. 

14.  That  the  net  profits,  after  the  payment  thereont  of  all  co 
and  expenses,  and  after  payment  of  the  said  sum  of  300/.,  shall 
receive!  by  the  partners  equally. 

After  the  execution  of  the  deed  Williams  and  Wadkin  advan( 
the  prisoner  money  to  pay  the  expenses  of  going  to  London, 
order  to  exhibit  the  lamp  and  of  obtaining  the  patent.  After 
returned,  he  on  several  occasions  obtained  from  them  furti 
advances  of  money,  until  at  length,  in  February,  1862,  they  refut 
to  give  him  any  more  money  unless  he  agreed  to  go  out  as 
agent  to  sell  the  lamps  on  commission. 

A  verbal  agreement  was  thereupon  made  between  Williai 
Wadkin,  and  the  prisoner,  that  the  prisoner  should  travel  alK 
the  country  to  obtain  orders  for  the  lamps  upon  the  ter 
that  Williams  and  Wadkin  should  pay  him  a  commission  of  15  ] 
cent,  on  all  orders  received  by  him,  that  is  to  say,  28.  6d.  on  et 
lamp,  the  price  of  the  lamp  being  15«.,  besides  his  travelling  a 
personal  expenses,  such  commission  to  be  paid  to  him  as  soon 
he  received  the  orders,  and  to  be  payable  out  of  the  capital  fui 
of  the  partnership  before  dividing  any  profits. 

On  the  14th  March,  1862,  the  prisoner  came  to  Williams  a 
Wadkin,  and  stated  that  he  had  got  an  order  from  the  Wy 
Hall  Colliery  Company,  near  Kuabon,  for  100  lamps,  to  be  mc 
in  a  month,  and  paid  for  in  a  month  after  delivery. 

In  the  faith  that  this  statement  was  true,  Williams  and  Wadl 
gave  the  prisoner  several  sums  of  money,  amounting  in  all  to  I 
sum  of  12/.  10«.,  the  commission  which  would  be  due  to  him  unc 
the  agreement  above  mentioned,  on  the  sale  of  100  lamps. 

No  such  order,  nor  any  order  except  for  one  specimen  lamp  h 
in  fact  been  given  by  the  Wynn  Hall  Colliery  Company  to  t 
prisoner. 

It  was  objected  for  the  prisoner  that  the  indictment  could  n 
be  sustained,  on  the  ground  that  the  money  obtained  by  h: 
from  Williams  atid  Wadkin  was  money  in  which  he  was  interest 
ns  a  partner,  under  the  provisions  of  the  deed  of  partnership  ;  at 
further,  that  the  intent  to  defraud  was  negatived  by  the  fact  tl 
the  money  payable  to  the  prisoner  for  commission  came  out  of  t 
partnership  funds. 

I  reserved  the  questions  for  the  consideration  of  the  Court  f 
Crown  Cases  Reserved,  and  left  it  to  the  jury  to  say  whether  t 
prisoner  obtained  the  money  by  means  of  the  false  statement  ma 
by  hun  with  intent  to  defraud. 
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The  jury  found  the  prisoner  GuUty,  and  I  respited  \he  judgment,       J^««- 
admitting  the  prisoner  to  bail.  Evans. 

The  question  upon  which  I  respectfully  request  the  decision  of       

the  Court  is,  whether  the  prisoner  was  entitled  to  be  acquitted  on        1862. 
tither  of  the  grounds  above  stated.  FalseZntenees^ 

No  counsel  appeared  on  either  side.  —Misrepresm- 

PoixoCK,  C.  B. — The  facts  in  this  case  appear  to  be,  that  the       '«^«o»- 
defendant  entered  into  partnership  with  two  otner  persons,  and  by 
a  verbal  agreement,  made  subsequently,  they  agreed  to  make  him 
an  agent  for  a  particular  purpose  connected  with  the  business  of 
tbe  partnership,   as   to  which   his    commission,  travelling,   and 

KBonal  expenses  were  to  be  paid  out  of  the  partnership  funds 
ore  any  division  of  the  profits  took  place.  The  indictment  was 
for  obtuning  money  by  false  pretences,  in  respect  of  charges  for 
which  there  was  no  foundation.  As,  before  any  division  of  profits 
took  place,  it  was  specifically  agreed  that  such  charges  were  to  be 
paid  out  of  the  capital  funds  of  the  partnership,  it  was  necessarily 
a  matter  of  account  between  them,  and  such  charges  would,  if 
there  was  a  real  foundation  for  them,  come  into  the  accounts 
and  be  deducted  from  the  profits  before  any  division  was  made. 
The  defendant's  misrepresentation  (and  it  was  nothing  more)  to 
his  partners  would  be  overhauled  when  the  accounts  were  gone 
into,  and  therefore  we  think  that  the  defendant  was  not  guilty 
of  obtaining  money  by  false  pretences.  I,  speaking  for  myself — 
and  I  beg  to  say  that  no  other  member  of  the  Court  is  responsible 
for  this  opinion— entertain  a  confident  opinion  that  the  statute  was 
never  intended  to  meddle  with  the  real  business  of  commerce, 
Unless  the  falsehood  really  amounted  to  a  piece  of  swindling :  but 
^hen  it  was  a  mere  fraudulent  statement  made  in  the  course  of  a 
commercial  transaction,  it  was  never  intended  to  visit  it  with  an 
indictment.  I  wish  to  express  my  own  opinion  on  this  point  very 
strongly,  because  I  think  that  a  departure  from  this  rule  would 
make  every  knavish  transaction  in  commercial  matters  the  subject 
of  mdictment,  which  would  be  going  for  beyond  what  was  intended 
by  the  Legislature  when  obtaining  money  by  false  pretences  wcs 
niade  punishable  by  indictment. 


The  rest  of  the  Court  concurring, 


Conviction  quashed. 


VOL.  IX.  K 
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COURT  OF  CRIMINAL  APPEAL. 

November  I5thy  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellor,  J.) 

Reg.  v.  Fallon,  (a) 

Pleading  —  Indictment  —  Accessory  after  the  fact — 24  jr  25  Vict.  c.  9-=- 

ss.  3,  4. 

An  accessory  after  the  fact  to  a  felony  cannot  be  convicted  upon  am 
indictment  charging  the  commission  of  the  felony  only ;  he  should  & 
indicted  as  an  accessory  after  the  fact. 

CASE  reserved  at  the  Manchester  Quarter  Sessions. 
At  the  General  Quarter  Sessions  of  the  Peace,  hold^ 
for  the  city  of  Manchester,  before  me,  the  Assistant  Barrister,  duL 
appointed  by  the  Recorder  of  the  said  city  to  preside  in  the  secor-- 
Court  at  the  said  General  Quarter  Sessions  in  August  las 
William  Fallon  was  tried  on  the  following  indictment ; — 

^*  City  of  Manchester,  in  the  county  of  Lancaster,  to  wit. — 
The  iurors  of  our  Lady  the  Queen,  upon  their  oath,  present  th=. 
William  Fallon,  late  of  the  city  of  Manchester,  in  the  county  • 
Lancaster,  on  the  25th  day  of  July,  1862,  at  the  city  aforesai 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  this  Coui^ 
one  purse,  one  pencil  case,  and  nine  pawn  tickets,  the  property  ^ 
Charles  Rogerson,  from  the  person  of  the  said  Charles  Rogersoc: 
then  and  there  feloniously  did  steal,  take,  and  carry  away,  agains. 
the  form  of  the  statute  in  such  case  made  and  provided,  arm 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  aotf 
^lignity." 

There  was  a  second  count  in  the  indictment  charging  a  previoir 
conviction  for  felony  against  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution,  the  counsel  fo* 
the  prisoner  submitted  that  there  was  no  evidence  to  go  to  th 
jury  to  prove  the  felony  charged  in  the  indictment. 

For  the  prosecution  it  was  argued  that  there  was  evidence 
upon  which  the  jury  might  convict  the  prisoner  of  the  felonji 
charged  in  the  indictment,  and  at  all  events  there  was  ample 

(a)  Reported  bj  Johs  Thomfsov,  Esq.,  Barrister-fit-Law. 
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evidence  to  prove  that  the  prisoner  was  an  accessory  after  the        Bkg. 
fHct  to   the  commiesion  of  the  felony  charged  in  the  indictment;      fallon 

and  it  was  alleged  that  the  prisoner  might  be  convicted  of  being        

such  accessory  after  the  fact  upon  the  indictment  for  the  felony.  1862. 

I  left  the  case  to  the  jury  to  say  whether  the  prisoner  was   /^^^^jL*.. 
•guilty  of  the  felony  charged  in  the  indictment,  or  was  guilty  of  Accessory  afUr 
being  an  accessory  after  the  fact,  to  the  commission  of  the  felony      the  fact. 
charged  in  the  indictment,  or  whether  they  acquitted  him  alto- 
gether. 

The  jury  found  the  prisoner  Not  Guilty  of  the  felony  charged  in 
the  indictment,  but  Guilty  of  being  an  accessory  after  the  fact  to 
the  commission  of  the  said  felony,  which  finding  was  supported 
by  abundant  proof. 

I  respited  the  judgment,  and  for  want  of  bail  the  prisoner 
remains  in  custody. 

The  question  for  the  opinion  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved  is,  whether  the  prisoner  was  properly 

*°°"*'*^-  W.  H.  HiGGIN. 

By  the  24  &  25  Vict  c  94,  s.  3,  it  is  enacted,  that  whosoever 
«hall  become  an  accessory  after  the  fact  to  any  felony,  whether 
^he  same  be  a  felony  at  common  law,  or  by  virtue  of  any  Act 
passed  or  to  be  passed,  may  be  indicted  and  convicted,  either  as  an 
^vccessory  after  the  fact  to  the  principal  felony,  together  with  the 
principal  felon,  or  after  the  conviction  of  the  principal  felon,  or 
^^aj  be  indicted  and  convicted  of  a  substantive  felony,  whether 
the  principal  felon  shall  or  shall  not  have  been  previously  con- 
"rictcSl,  or  shall  or  shall  not  be  amenable  to  justice,  and  may 
thereupon  be  punished  in  like  manner  as  an  accessory  after  the 
fact  to  the  same  felony,  if  convicted  as  an  accessory,  may  be 
punished. 

Samuel  Taylor^  for  the  prosecution,  referred  to  the  above 
"Enactment,  and  contended  that  he  might  be  properly  convicted  as 
*n  accessory  after  the  fact  upon  this  indictment.  [Wightman,  J. 
— 'What  is  the  substantive  felony  by  enactment?]  In  this 
^^e  the  stealing  of  the  purse  charged  in  the  indictment.— 
C Wightman,  J. — I  should  say  it  was  the  felony  of  being  an 
Accessory  after  the  fact  Mellob,  J. — Sect  4  provides  for  the 
Ptinisbment  of  accessories  after  the  fact,  imprisonment  not 
Exceeding  two  years.  Upon  a  conviction  under  the  count  for 
dealing,  the  punishment  could  be  more.] 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.  B. — The  prisoner  ought  to  have  been  indicted  for 

the  substantive  felony  of  being  an  accessory  after  the  fact,  of 

"^hich  offence  he  was  found  guilty.     The  prisoner  was  indicted 

^or  an  offence  of  which  he  was  not  found  guQty,  and  he  has  been 

^ound  guilty  of  an  offence  for  which  he  was  not  indicted. 

The  rest  of  the  Court  concurring. 

Conviction  quashed, 

S  2 
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COURT  OF  CRIMINAL  APPEAL. 

November  ISth,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellor,  J.) 

Reg.  v.  George  Thompson,  (a) 

Larceny — Intent  to  steal  money  received  for  a  special  purpose — Owner^ 

dominion  over  it. 

A  lady  at  a  railway  terminus^  there  being  a  great  crowd  at  the  pom 
place,  and  seeing  the  prisoner  within  the  barrier  and  near  that  plac*^- 
requested  him  to  get  her  a  tichet^  which  he  consented  to  do.  She  thei 
handed  hin^  a  sovereign,  but  itistead  of  getting  the  ticket  he  ran  awa^ 
with  her  money.  It  was  found  by  the  jury  that  he  placed  himse^ 
near  t/te  pay  place  for  the  purpose  of  fraudulently  obtaining  money  m 
that  way : 

Held,  that,  as  he  took  the  money  with  intent  to  steals  and  tlie  lady  nevm 
parted  with  her  dominion  over  it^  he  was  guilty  of  larceny  at  commcz 
law. 

THE  following  case  was  reserved  at  the  Middlesex  Sessions. 
The  prisoner  was  tried  on  the  6th  October,  1862,   fcji 
stealing  1/.  in  money,  the  property  of  a  man  named  Bates. 

From  the  evidence  it  appeared  that  on  the  morning  of  the  13tJ 
September,  an  excursion  train  for  York  was  about  to  start  froi: 
the  King's  Cross  terminus  of  the  Great  Northern  Railwa;^ 
There  was  a  considerable  crowd,  and  Mrs.  Bates,  the  prosecutor-r 
wife,  being  on  the  outside  of  the  barrier,  saw  the  prisoner  near  tit: 
pay  place,  apparently  about  to  take  a  ticket  for  himself.  She 
asked  him  if  he  would  get  one  for  her  for  York.  He  said,  ^*  Yes^ 
She  then  handed  him  a  sovereim,  the  price  of  the  ticket  bein- 
only  10*.  The  prisoner  received  the  sovereign,  but  instead  c 
applying  for  any  ticket  stooped  under  the  rail  and  ran  across  th 
platform. 

IVIrs.  Bates  obtained  the  assistance  of  a  constable,  and  in  a  fer 
minutes  they  found  the  prisoner,  who  at  first  denied  that  he  wat 
the  person,  but  afterwards  oiFered  Mrs.  Bates  a  return-ticket  fo: 
Doncaster.  She  did  not  at  the  moment  observe  what  it  was,  bul 
said,  "  If  you  have  taken  my  ticket,  where  is  my  change?"  Upon 
which  he  handed  her  25.     She  said  she  wanted  \0s.  as  her  change. 

(a)  Reported  by  Jomr  Thompson,  Esq.,  Barrister-at-Law. 
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He  said  he  would  go  and  get  it ;  but  she  refused  to  allow  him  to       ^^o* 
go  away,  and  gave  him  into  custody. 

He  had  a  sovereign  in  his  hand  when  he  was  taken,  and  there 
were  found  upon  him  two  return-tickets  for  Doncaster. 

The  prisoner's  counsel  submitted  that  there  was  no  larceny ; 
first,  because  there  was  no  trespass,  Mrs.  Bates  having  voluntarily 
parted  with  the  sovereign  to  the  prisoner ;  and  secondly,  because 
it  did  not  come  within  the  meaning  of  the  Bailee  Act,  as  that  Act 
only  applied  to  cases  where  the  same  property  was  to  be  returned, 
and  not  where  different  property  was  to  be  substituted  for  it. 
He  cited  Reg.  v.  Garrett  (2  Fos.  &  Fin.  14);  and  Reg.  v.  HassaU 
<8  Cox  Crim.  Cafl.  491).  (a) 

The  counsel  for  the  prosecution,  contra,  referred  to  Reg.  v. 
Wells  (1  Fos.  &  Fin.  109),  (6)  as  somewhat  analogous  in  principle. 
The  prisoner's  counsel  having  addressed  the  jury,  the  Deputy 
-Assistant-Judge,  who  tried  the  case,  told  them  in  sunmiing  up,  that 
if  they  thought,  from  the  prisoner's  conduct,  that  he  did  not 
place  himself  where  Mrs.  Bates  found  him  with  the  bond  Jide 
^Atention  of  taking  a  ticket  for  himself;  and  that  at  the  time  he 
deceived  the  sovereign  from  her  he  intended  to  steal  it;  and  also 
that  she  did  not  intend  to  part  with  the  property  except  for  the 
purpose  of  obtaining  her  ticket  and  lOs.  in  change ;  then  he 
thought  they  were  at  liberty  to  find  the  prisoner  guilty. 

The  jury  found  the  prisoner  Guilty ;  and  said  that  in  their 
opinion  he  placed  himself  near  the  pay  place  for  the  purpose  of 
obtaining  money  in  the  manner  described. 

The  questions  reserved  were:   first,  whether  the  verdict  of 
Suilty  is,  under  the  circumstances,  sustainable  by  the  general  law 
~^s  to  larceny  ;  and  if  not,  secondly,  whether  it  is  or  is  not  sustain- 
able under  the  particular  provisions  of  the  24  &  25  Vict  c.  96, 
^  3,  relating  to  larceny  by  oailees. 

Upon  the  first  point,  Reg.  v.  Brown  (2  Jur.  N.S.  192),  (c)  may 
oe  referred  ta 

The  prisoner  remains  in  custody  awaiting  the  judgment  of  the 
^onrt. 

.  Jtibton  for  the  prisoner. — In  all  cases  of  larceny  there  is  a 
"^^espass :  but  here  the  sovereign  was  voluntarily  parted  with  by 
the  owner  without  any  solicitation  from  the  prisoner.  It  was  only 
^  breach  of  trust,  not  larceny.  In  Semple's  case  (1  Leach,  420), 
the  chaise  was  obtained  by  a  trick,  and  with  a  felonious  intent 
^H^nally,  and  the  hiring  was  a  mere  pretence.  [Wight^ian,  J. 
— I  find  this  passage  in  the  usual  text-book :  "  if  the  owner  of 
goods  deliver  them  to  another,  but  be  present  all  the  time  they 

(a)  In  Reg.  r,  Garrett,  the  marginal  note  is,  "  A  bailment  under  the  Fraudulent  Trustees 
Act  (20  &  21  Vict  c.  54),  means  one  where  the  same  property  is  to  be  returned."  The  same 
P^int  was  decided  in  Reg.  y.  HauaU, 

{Jf)  In  Reg.  r.  WeUt,  it  was  decided  that  a  carrier  who  had  received  money  to  procure  goods, 
^^  bad  obtained  and  duly  delivered  the  goods,  but  fraudulently  retained  the  money,  was  guilty 
^  larceny,  under  sect.  4  of  the  Fraudulent  Trustees  Act. 

.     ^c)  In  Reg.  v.  Brown,  the  prisoner  obtained  the  money  from  the  prosecutor  by  a  trick, 
^^^tending  at  tbe  time  to  appropriate  it  to  his  own  use,  and  it  was  held  to  be  larceny. 
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are  in  the  other's  possession,  and  there  be  no  intention  on  the  pa.i 
of  the  owner  to   relinquish  his  dominion   over  them  by  sac 
delivery,  the  owner  still  detains  the  possession  in  law,  notwit:! 
standing  this  delivery:    and  if  the  person  to  whom  he  has 
deUvered  them  make  away  with  them,  and  convert  them  to  1: 
own  use,  he  will  be  guilty  of  larceny.     As,  for  instance,  if  tl 
owner  gave  the  goods  to  a  man  to  carry,  and  accompany  him 
the  same  time,  if  the  man  runs  away  with  the  goods,  he  is  deax- 
guilty  of  larceny:"  (Arch.  Crim.  PL  14th  ed.  290.)]      Here  -t 
prosecutrix  did  not  expect  to  get  back  the  sovereign.     In  Beff^ 
Thomas  (9  C.  &  P.  741),  A.  was  treating  B.  at  a  beerhouse,  £i.; 
A.,  wishing  to  pay,  put  down  a  sovereign,  desiring  the   landlst. 
to  give   him  change ;    she  could  not  do  so,  and  JB.  said  that 
would  go  out  and  get  change.     A.  said,  "You  won't  come  ba 
with  the  change."    B.  replied,  **  Never  fear."    A.  allowed  B. 
take  up  the  sovereign,  and  B.  never  returned  either  with  it  or  t 
change.     Held  no  larceny,  as  A.,  having  permitted  the  soverei^ 
to  be  taken  away  for  the  purpose  of  being  changed,   he   cou 
never  have  expected  to  receive  the  specific  coin,  and  had  ther 
fore  divested  himself  of  the  entire  possession  of  it.     That  case 
in  point.     [Williams,  J. — There  was  a  case  before  Maule,  J 
in  which  he  held  that  a  parish  clerk  who  took  a  half-crown  oi 
of  the  sacrament  plate  was  guilty  of  larceny,  and  that  the  propert 
was  properly  laid  in  the  member  of  the  congregation,  who  put 
in  the  plate.     Mellob.  J.,  referred  to  Rex  v.  Atkinson  (1  Lead 
302).] 

Cooper^  for  the  prosecution,  was  not  called  upon. 

Pollock,  C.  B. — We  are  all  agreed  that  the  prisoner  wi 
guilty  of  larceny  at  common  law.  My  brother  Wi^htman  h^ 
read  from  a  text  book  a  paragraph  which  applies  to  this  case.  ^ 
this  case  Mrs.  Bates  gave  the  prisoner  a  sovereign  for  a  particul- 
purpose,  and  he  took  the  money  with  the  intention  of  stealing 
The  lady  never  intended  to  part  with  her  dominion  over  it  aB 
but  merely  used  his  hand  as  her  own. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed^ 
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COURT  OF  CRIMINAL  APPEAL. 

November  I5tk  and  22nd,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channel,  B.,  and  Mellob,  J.) 

Reg.  v.  Bubgess.  (a) 

Quarter  SesHans^-^urisdicHon — Attempt  to  commit  suicide. 

eieide  is  not  murder  wUhm  the  24t  ^  25  Vict.  c.  100,  ss.  11  and  15, 
and  therefore  attempting  to  commit  suicide  is  a  misdemeanor  triable  at 
Quarter  Sessions. 

^ASE  reserved  at  the  Middlesex  Sessions. 
J  The  prisoner  was  tried  on  an  indictment,  which  charged 
at  she,  "on  the  16th  of  September,  1862,  unlawfollj  and  wil- 
lly  did  attempt  and  endeavour  to  commit  a  certain  felony,  that 
to  say,  that  she  the  said  Elizabeth  Bargess,  on  the  day  and 
ar  aforesaid,  unlawfully  and  wilfully  did  attempt  and  endeavour 
loniously,  wilfully,  and  of  her  malice  aforethought,  to  kill  and 
arder  herself  the  said  Elizabeth  Bargess,  against  the  form  of 
e  statute  in  such  case  made  and  provided." 
To  this  indictment  she  pleaded  Guilty. 

Before  passing  sentence,  it  was  suggested  that  Courts  of 
uarter  Sessions  had  no  longer  jurisdiction  over  the  oflfence  by 
^on  of  the  passing  of  the  statute  24  &  25  Vict.  c.  100. 
The  11th,  12th,  13th,  and  14th  sections  of  that  statute  relate  to 
:tempte  to  commit  murder  by  different  specified  methods ;  and  the 
5th  section  enacts  that  ^*  Whosoever  shall,  by  any  means  other 
lan  those  specified  in  the  preceeding  sections,  attempt  to  commit 
lurder,  shall  be  guilty  of  felony,  and  be  liable  to  be  kept  in  penal 
irvitude  for  life." 

By  the  5  &  6  Vict.  c.  38,  s.  1,  Courts  of  Quarter  Sessions  are 
fohibited  from  dealing  with  any  felony  in  respect  of  which 
Qtence  of  transportation  for  life  can  be  passed  upon  a  person 
>t  previously  convicted  of  felony. 

By  the  20  &  21  Vict.  c.  3,  s.  2,  penal  servitude  is  substituted 
r  transportation. 

(a)  Beported  bj  John  Thobctsok,  Esq.,  Barrbter-at-Law. 
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Sentence  was  respited,  and  the  prisoner  was  committed  to  the  : 
House  of  Correction  for  the  county. 

The  judgment  of  this  Court  was  prayed,  whether  the  above  ^ 
conviction  could,  in  point  of  kw  be  sustained. 

November  15. — Besley  for  the  prisoner. — An  attempt  to  committ^ 
suicide  is  not  a  misdemeanor,  but  merges  in  the  felony  of  attempt—, 
ing  to  commit  murder  which  is  made  punishable  with  penal  servi-  J 
tude  for  life,  or  for  any  term  not  less  than  three  years,  or  witlC! 
imprisonment  by  the  15th  section  of  24  &  25  Vict.  c.  100.  Th»  m 
Sessions,  therefore,  had  no  jurisdiction.  The  indictment  itseKT- 
charges  the  prisoner  with  attempting  to  murder  herself  against  th  m: 
form  of  the  statute:  {Reg.  v.  Cross^  1  Ld.  Ray.  711.) 

Poland  for  the  prosecution. — This  indictment  charges  a  commo  ^: 
law  misdemeanor,  triable  at  Sessions.  Sect.  15  of  24  &  25  Yic^ 
c  100,  applies  only  to  attempts  to  murder  another,  and  not  t^^ 
suicidal  attempts.  The  averment  in  the  count,  "  against  the  for^  - 
of  the  statute,"  &c.,  may  be  rejected  as  surplusage.  It  is  no  moEK~ 
than  an  indictment  at  common  law  for  attempting  to  commit 
felony.  Felo  de  se  is  not  treated  as  murder  in  the  books :  (HawIT ' 
P.C.  68 ;  4  Bl.  Com.  189 ;  Blount's  Law  Die  (1773) ;  Cowell'sLa--^ 
Die.  (1723) ;  Jervis  on  Coroners,  322;  1  Wms.  Saund.  356,  n.  a.ME: 
Felo  de  se  is  not  murder  within  the  exception  of  murder  in  a  pardoiz^ 
(Reff.  V.  Wardy  1  Lev.  8 ;  Tombes  v.  Etherington^  1  Lev.  12UC_ 
In  Reg.  v.  Russell  it  was  held  that  the  7  Geo.  4,  c.  64,  s.  * 
although  it  applied  to  accessories  before  the  fact  to  murder,  dzi  1 
not  apply  to  accessories  before  the  fact  to  suicide.  The  Quart*» 
Sessions  is  the  proper  Court  to  deal  with  such  cases.  It  could  nvv 
have  been  intended  by  the  Legislature  to  impose  penal  servituc= 
for  life  in  such  cases. 

Besleg,  in  reply  cited,  Reg.  v.  Dyson  (R.  &  R.  523),  and  Re^^ 
V.  Alison  (8  C.  &  P.  418).  Cur.  adv.  vulL 

Nof)ember  22. — Pollock,  C.  B. — We  are  of  opinion  that  ;tlcr 
jurisdiction  of  Courts  of  Quarter  Sessions  is  not  taken  away,  m^ 
construe  the  statute  of  24  &  25  Vict.  c.  100,  according  to  ib^^ 
argument  for  the  prisoner,  would  bring  the  matter  to  this,  thff^ 
persons  attempting  to  commit  suicide  by  wounding  would  be  liab^C 
to  be  indicted  for  wounding  with  intent  to  kill.  We  think,  ther^^ 
fore,  that  the  jurisdiction  in  such  cases  is  not  taken  away ;  ancr^ 
as  my  brother  Wightman  desires  me  to  say,  that  an  attempt  t  ^= 
commit  suicide  is  not  an  attempt  to  commit  murder  within  th 
meaning  of  the  sections  of  the  Act  referred  to. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
November  22nd j  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  J  J., 
Channell,  B.,  and  Mellob,  J.) 

Reg.  v.  Poynton.  (a) 

Post-office — Secreting  letter — Larceny. 

i^  better  carrier^  whose  duty  it  was^  in  case  he  was  unable  to  deliver  any 
^tier^  to  bring  it  to  the  post-office  on  his  return  from  delivery ,  not 
having  delivered  a  letter  containing  money^  gave  no  account  of  it,  and 
^eing  asked  why  he  had  not  delivered  it^  produced  it  unopened,  and  the 
coin  safe  within,  from  his  trousers  pocket,  stating,  untruly,  that  the 
^use  where  it  ought  to  have  beer^  delivered  was  closed.  Upon  an 
indictment  for  stealing  the  letter,  the  jury  found  him  guilty,  and  that 
^«  detained  it  with  the  intention  of  stealing  it: 
"^^Id,  that  so  dealing  with  the  letter  amounted  to  larceny, 

CASE  reserved  by  Pollock,  C.  B.,  for  the  opinion  of  this 
Court 
j^  Thomas  Poynton,  a  letter  carrier,  was  tried  before  me  at  the 
£^^  Assizes  for  the  borough  of  Leicester,  and  convicted  upon  an 
^^^-^'ctment  charging  him  with  having,  while  employed  under  the 
^^  ^8t-office  of  the  United  Kingdom,  feloniously  stolen,  taken  and 
i^^^^rried  away  one  post-letter,  the  property  of  Her  Majesty's  Post- 
^^^^ster-General,  containing  two  half-sovereigns,  and  addressed  as 
I^^Tlows : — **  Stephen  Sullivan,  Dealer,  Black  Horse,  Belgrave-gnte, 
^"""-^eicester,  Care  of  Mrs.  Swift." 

^       A  second  count  charged  him  with  embezzling,  and  a  third  with 
'^^reting  the  said  letter ;  and  in  the  fourth  count  he  was  charged 


^     ith  larceny  of  the  same  letter,  both  it  and  the  money  being  laid 
"^^  ^  the  property  of  Charles  Donald  Style. 

On  the  trial  it  was  proved  that  a  test-letter,  addressed  as  abovie 


^ated,  was  prepared  by  one  of  the  inspectors  of  the  Post-office, 

^^,^d  posted  at  Melton  on  the  night  of  the  1st  May.    It  arrived  at 

ie  post-office  at  Leicester  in  due  course  on  the  following  mom- 

g,  and  was,  among  others,  sorted  to  the  prisoner  for  delivery. 

The  letter  in  question  ought  to  have  been  delivered  by  the 

(«)  Beportcd  by  Johh  TnoMrsox,  Esq.,  Barristei^at-Law. 
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prisoner  at  its  place  of  destination  between  half-past  eight  i^^:2}( 
nine  in  the  morning.  The  letter,  however,  was  not  delivered,  ^i^j 
the  prisoner  returned  to  the  post-office  as  usual,  and  reported  hxxQ. 
self  to  the  postmaster  as  having  finished  his  delivery. 

It  was  the  duty  of  the  prisoner,  in  case  there  were  any  letters 
which  from  any  cause  he  was  unable  to  deliver,  to  bring  them 
back  to  the  post-office. 

On  his  return  from  delivery,  he  brought  the  pouch  which  con-   J 
tained  four  which  he  had  so  been  unable  to  deliver,  but  none  of 
which  contained  coin.      The  letter  in  question  was  not  returned, 
nor  did  the  prisoner  give  any  account  of  it. 

It  having  been  shortly  afterwards  ascertained  that  the  letter  ia 
question  had  not  been  delivered,  the  inspector  who  had  caused  it 
to  be  posted  asked  why  he  had  not  delivered  it.     The  prisoner  at 
once  produced  from  his  right  hand  trousers  pocket  the  letter  in 
question,  which  was  unopened,  and  the  coin  safe  within  it.    XJpoi^ 
being  asked  why  he  had  not  delivered  it,  the  prisoner  stated  tha-t 
the  house  was  closed.     This  statement,  however,  was  proved  tob^ 
untrue.      The    prisoner   further   stated    that   he   was   going  iO 
deliver  it  in  the  afternoon. 

I  directed  the  jury  that,  if  they  were  satisfied  that  the  prisone:^ 
put  the  letter  into  his  pocket  with  the  intention  of  stealing  o^=* 
secreting  it,  he  might  be  convicted. 

I  reserved  for  the  consideration  of  the  Court  the  questior^- 
whether,  under  the  circumstances,  the  prisoner's  dealing  with  th^" 
letter  amounted  to  actual  stealing. 

The  jury  found  the  prisoner  Guilty,  and  stated  they  were  o^ 
opinion  that  the  prisoner  detained  the  letter  with  the  intention  o^ 
stealing  it. 

I  ordered  the  prisoner  to  be  discharged  on  giving  bail. 

Merewether  for   the   prisoner.  —  It   cannot   be  denied  that  at 
one  time  the  prisoner  entertained  an  intention  to  steal,  but  when 
asked  about  it  he  at  once  produced  the  letter.     The  letter  was  law- 
fully in  the  prisoner's  possession,  and  though,  when  he  put  it  in  hi» 
Socket,  he  had  the  intention  of  stealing  it,  he  may  have  changed 
is  mind  and  intended  to  deliver  it  in  the  afternoon.     It  may  be 
there  was  an  attempt  to  steal,  but  it  cannot  be  said  that  he  stole   ^ 
it.     [Pollock,  C.  B. — If  a  man  puts  a  letter  into  his  pocket  with    ; 
the  intention  of  stealing  it,  and  carries  it  about  all  day,  he  docs  not    ] 
cure  the  matter  by  afterwards  putting  it  back  again  in  its  proper 

Elace.  The  letter  was  in  his  pocket,  where  it  ought  not  to  have 
een.]  No  doubt  under  the  IPost-office  regulations  that  was  an 
unlawful  place  for  it  to  be  in  ;  but,  although  he  b^an  to  steal  it, 
he  stopped  before  he  had  stolen  it,  and  at  the  most  there  was  only 
evidence  of  an  attempt  to  steal,  but  not  of  the  complete  offence* 
[Pollock,  C.  B. — No  one  can  be  more  lawfully  in  possesaon 
of  anothers  property  than  a  carrier's  man,  and  yet  if  he  removes 
the  property  from  its  proper  place  wdth  the  intention  of  stealio? 
it,  he  is  guilty  of  larceny.]  There  the  act  of  removal  with  th® 
intent  determines  the  bailment     [Pollock,  C.  B. — So  if  a  Pos^ 
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office  servant  breaks  the  Post-office  regulation  and  pots  a  letter 
into  his  pocket  with  the  intention  of  stealing  it  he  determines  the 
bailment]     In  this  case  the  asportavit  was  not  complete. 

Boden  {Mellor  with  him),  for  the  prosecution,  was  not  called 
upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  is  no  doubt 
of  the  conviction  being  right.  I  reserved  the  case  during  the  trial, 
and  if  there  had  been  any  opportunity  for  reconsidering  after  the 
indiDg  of  the  jury  I  should  nave  withdrawn  it. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 
November  22ndj  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellor,  J.) 

Reg.  v.  M'Athet.  (a) 

Husband  and  wife — Felonious  receiving. 

A  husband  and  vrife  were  jointly  indicted  Jor  stealing  and  receiving,  ana 
the  jury  found  the  wife  guilty  of  stealing  without  any  constraint  on  the 
husband^s  party  and  t/ie  husband  guilty  of  receiving  the  stolen  property, 
knowing  at  the  time  when  the  property  was  delivered  to  him  t/iat  it  had 
been  stolen  by  his  wife : 

Beldy  that  the  husband  was  properly  convicted  of  receiving. 

CASE  reserved  at  the  General  Quarter  Sessions  for  Northum- 
berland. 

John  and  Mary  M'Athey  were  jointly  indicted  for  stealing  from 
theperson  and  feloniously  receiving. 

Tne  jury  found  that  the  prisoners  were  husband  and  wife,  and 
returned  a  verdict  of  Guilty  upon  the  first  count  against  the  wife, 
and  of  Guilty  upon  the  second  count  against  the  husband  for 
receiving  the  stolen  property,  knowing  it  to  have  been  stolen. 

At  the  request  of  the  counsel  for  the  prisoners  the  Chairman 
asked  the  jury ;  first,  whether  the  female  prisoner  acted  voluntarily 
irith  respect  to  her  husband,  and  they  found  that  she  did  act 
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(a)  Reported  by  Jobs  Thompson,  Esq.,  Barrister-at-Law. 
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voluntarily,  and  without  any  constraint  on  the  part  of  her  h 
band ;  and  they  were  further  asked  whether  the  male  priso 
received  the  stolen  property  from  his  wife,  knowing  it  to  h 
been  stolen  bv  her,  and  they  found  that  he  had. 

Upon  this  it  was  objected  by  counsel  for  the  male  prisoner  t 
the  case  fell  within  the  scope  of  that  of  Req.  v.  Wardraper  (8  ( 
Crim.  Cas.  284;  29  L.  J.  116,  M.  C),  («)  and  that  the  \ 
diet  amounted  to  one  of  acquittal  of  the  male  prisoner. 

The  Court  granted  this  case,  and  the  question  was  whether 
male  prisoner  could  be  convicted  of  feloniously  receiving  the  p 
perty  from  his  wife  stole  q  by  her  under  the  circumstances  abc 

No  counsel  appeared  on  either  side. 

Pollock,  C.^. — In  this  case  we  desired  to  know  if  the  j 
had  found  that  the  husband,  when  the  goods  were  delivered 
him  by  the  wife,  knew  that  they  were  stolen,  and  in  the  case 
amended,  it  appears  that  the  jury  did  so  find.  The  convict 
therefore  is  right. 

Conviction  cffirmei 

(a)  In  that  case  A.,  B.,  and  B/b  wife  were  indicted  jointly  for  burglary  and  reoeiviDg; 
Jury  found  A.  guilty  of  burglary,  and  B.  and  his  wife  of  receiving.  Part  of  the  property 
found  in  B.'s  bouse,  and  from  that  fact  and  others,  the  jury  were  warranted  in  finding 
guilty  of  receiving.  To  connect  the  wife  with  the  matter  it  was  proved  that  some  time  a 
the  burglary  the  wife  was  seen  dealing  with  part  of  the  stolen  things,  when  she  mad 
statement  importing  a  knowledge  that  the  things  liad  been  stolen,  and  that  they  were  tc 
made  away  with.  The  judge  at  the  trial  declined  to  leave  it  to  the  jury  to  find  whether 
wife  received  the  things  from  her  husband  or  in  his  absence,  and  the  jury  found  B.*s  wifegt 
of  receiving.  Held,  that  the  questions  were  proper  for  the  consideration  of  the  jury,  and  t 
the  conviction  could  not  be  supported. 
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COURT  OF  CRIMINAL  APPEAL, 

'  November   I5tk  and  22nd,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  J  J., 
Channell,  B.,  and  Mellob,  J.) 

Beg.  v.  Edward  Gardner,  (a) 

Larceny — Finding — Withholding^  in  hope  of  a  reward. 

One  who,  in  the  expectation  of  a  rewardj  withholds  from  the  owner^ 
whom  he  knows,  a  lost  cheque  received  from  tlte  finder,  is  not  guiltj/  of 
Uealtng  the  cheque. 

THE  following  case  wfis  reserved  at  the  Middlesex  Sessions. 
Edward  Gardner  was  tried  on  an  -indictment  charging  him 
m  the  first  count  with  stealing  one  banker's  cheque  and  valuable 
security  for  the  payment  of  82/.  19*.,  and  of  the  value  of  82/.  19s., 
and  one  piece  of  stamped  paper  of  the  property  of  James 
Goldsmith. 

In  the  second  count  the  property  was  stated  to  be  the  property 
rf  Thomas  Boucher. 

It  appeared  from  the  evidence  of  Thomas  Boucher,  a  lad  of 
fourteen,  that  he  found  the  cheque  in  question ;  that  having  met 
the  prisoner  Gardner,  in  whose  service  he  had  formerly  been,  he 
showed  it  to  him ;  that  the  prisoner  (Thomas  Boucher  being 
nnable  to  read)  told  him  it  was  only  an  old  cheque  of  the  Royal 
British  Bank :  that  he  wished  to  show  it  to  a  friend,  and  so  kept 
the  cheque ;  that  Boucher  very  shortly  on  the  same  day  went  to 
prisoner's  shop  and  asked  for  the  cheque ;  that  the  prisoner  from 
time  to  time  made  various  excuses  for  not  giving  up  the  cheque, 
md  that  Boucher  never  again  saw  the  cheque. 

It  also  appeared  that  the  prisoner  had  an  interview  with  Gold- 
smith, in  which  he  said  that  he  knew  the  cheque  was  Golddmith's, 
tsked  what  reward  was  offered,  and  upon  being  told  5s.,  said  he 
^onld  rather  light  his  pipe  with  it  than  take  5s. 

The  cheque  has  never  been  received  either  by  Goldsmith  or 
^JTicher,  though  there  was  some  evidence  (not  satisfactory)  by  the 
>ri8oner'8  brother  of  its  having  been  inclosed  in  an  envelope  and 
?xit  under  the  door  of  Goldsmith's  shop. 

(a)  Reported  by  Join«  Thomtsoic,  Eaq.,  Barri»ter-at-Law. 
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The  jury  found  ^*That  the  prisoner  took  the  cheque  f 
Thomas  Boucher  in  the  hopes  of  getting  the  reward;  and,  if  thi 
larceny,  we  find  him  guilty." 

Thereupon  the  Juoge  directed  a  verdict  of  Guilty  to  be  ente 
and  reserved  for  the  opinion  of  this  Court  whether  upon  the  al 
finding  the  prisoner  was  properly  convicted. 

November  15. — Best  (with  him  Besley)  for  the  prisoner  arc 
that  the  finding  of  the  jury  disproved  the  felonious  intent.    In 
V.  York  (3  Cox  Crim.  Cas.  181)  a  similar  finding  of  the  jury 
held  to  amount  to  •^Not  Guilty."    (He  was  then  stopped.) 

Kemp  for  the  prosecution. — The  defendant  read  the  cheque, 
knew  the  owner.  In  this  respect  the  case  differs  from  A 
Christopher  (8  Cox  Crim.  Cas.  91 ;  28  L.  J.  35,  M.  C), 
resembles  Reg.  v.  Moore  (8  Cox  Crim.  Cas.  416 ;  30  L.  J. 
M.  C).  As  against  all  the  world  but  the  true  owner,  the  1 
Boucher,  was  the  owner,  and  the  prisoner  took  the  cheque  f 
him  against  his  will,  and  may  be  convicted  on  the  second  coun 

Pollock,  C.  B. — That  is  the  case  of  Armory  v.  Delat 
(Str.  505),  where  a  boy  was  held  entitled  to  sue  his  mastei 
a  jewel  which  he  had  found  and  his  master  had  taken  from  I 
It  was  not  supposed  that  the  master  was  guilty  of  felony.  Tl 
the  jewel  was  not  ear-marked,  but  every  one  who  can  read 
tell  to  whom  a  cheque  belongs.  Properly  speaking  a  cheqc 
not  a  chattel,  and  is  not  the  subject  of  larceny.  We  must  tai 
that  the  cheque  was  stamped,  and  being  stamped  it  was  not  a  p 
of  paper — it  was  a  cheque. 

Cur,  adv.  vm 

November  22. — Pollock,  C.  B. — In  this  case  the  prisoner 
convicted  of  stealing  a  cheque.  He  took  the  cheque  away  f 
a  boy  who  found  it,  and  did  not  immediately  give  informatio 
the  owner,  but  withheld  it  in  the  expectation  of  getting  a  rew 
The  taking  of  the  cheque  from  the  finder  was  not  a  felonious  tak 
and  the  merely  withholding  it  in  the  expectation  of  a  reward 
not  a  larceny. 

The  rest  of  the  Court  concurring. 

Conviction  quashe 
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COURT  OF  CRIMINAL  APPEAL. 

November  22nd  and  29th^  1862. 

ne  Pollock,  C.B.,  WionxMAN  and  Williams,  JJ., 
Channell,  B.,  and  Mellob^  J.) 

Reg.  v.  Barbett.  (a) 

rothel — Keeping — Evidence — Landlord — Weekly  tenants. 

\er  of  a  house  proved  to  be  a  common  bawdy-house,  let  it  out  to 
f  tenants,  but  did  not  appear  to  have  got  any  additional  rent  by 
I  of  the  purposes  to  which  the  house  was  applied  He  was 
ntly  remonstrated  with  as  to  tlie  manner  in  which  the  house  was 
cted,  and  called  upon  to  abate  the  nuisance^  and  was  told  that 
lie  did  so,  an  indictment  would  be  preferred  against  him.  He, 
er,  took  no  steps  and  allowed  matters  to  goon  as  before, 
it  he  was  not  guilty  of  keeping  a  common  bawdy-house  or  of  being 
'xssory  thereto. 

following  case  was  reserved  at  the  Middlesex  Sessions, 
rbomas  Barrett  was  tried   before  me  at  the   Middlesex 
s,  in  November,   1862,  upon  an  indictment  which  in  the 
i  second  counts  charged  him  and  two  other  persons  with 

a  common   bawdy-house   .ind   disorderly  house  in   the 
f  St.  George-in-the-East,  and  in  two  other  counts  he  was 

alone  with  keeping  another  common  bawdy-house   and 
ly  house  in  the  same  parish. 

houses  in  question  were  proved  to  be  common  bawdy- 
and  robberies  had  been  frequently  committed  in  them  by 
tes  and  other  idle  and  disorderly  persons  who  frequented 
'  day  and  night. 

jvidence  against  the  other  defendants,  who  were  included 
idictment  was  conclusive,  and  no  question  arises  as  respects 

ividence  against  Thomas  Barrett,  in  addition  to  the  proof 
3  nature  of  the  houses,  was,  that  be,  Thomas  Barrett,  was 
ler  of  both  houses,  which  he  let  to  weekly  tenants,  and 
had  been  repeatedly  remonstrated  with  as  to  the  manner 
b  the  houses  were  conducted,  and  called  upon  to  interfere 
abate  the  nuisance. 

(a)  Reported  bj  John  Thomfsoh,  Esq.,  Barristtr-ftt-Lftw. 
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Of  these  warnings  he  took  no  notice,  and  some  months  befoa 
the  prosecution  was  instituted  he  was  served  with  a  writts 
notice,  to  the  effect  that  the  police  and  inhabitants  complained 
the  vicious  and  disorderly  conduct  of  his  tenants,  and  that  unla 
he  took  steps  for  removing  them,  and  for  the  discontinuance 
the  unlawful  practices,  which  for  a  long  time  had  been  carried  c^ 
and  still  were  carried  on,  in  his  said  houses,  an  indictment  woes 
be  preferred  against  him  and  all  other  parties  concerned  in  ^1 
unlawful  practices  complained  of,  and  that  in  that  case  the  notxi 
then  served  would  be  given  in  evidence  against  him. 

The  defendant,  Thomas  Barrett,  took  no  steps  with  the  view  i 
complying,  but  continued  to  go  to  the  houses  and  receive  the  rex 
from  the  occupiers  every  week  until  the  present  prosecution  wa 
commenced. 

It  was  not  proved  that  the  defendant  obtained  any  additiona 
rent  by  reason  of  the  nature  of  the  occupation. 

The  prisoner's  counsel  contended  that  there  was  no  evidence 
for  the  jury  to  consider,  but,  as,  I  stated  that  I  should  take  their 
opinion  upon  the  facts,  he  addressed  the  jury. 

I  told  the  jury  that  if  they  were  satisfied  that  the  defendant 
well  knew  the  puri)Oses  for  which  the  houses  were  occupied,  and 
having  the  power  of  removing  the  tenants  by  a  weeks  notice^ 
had  continuously  permitted  them  to  remain,  and  to  conduct  them 
as  common  bawdy-houses,  notwithstanding  the  warnings  and 
notices  given  him,  that  they  should  find  him  guilty. 

The  jury  found  the  defendant  Guilty ;  and  I  have  to  request  the 
judgment  of  this  Honourable  Court  whether  the  conviction  can  in 
point  of  law  be  sustained. 

The  defendant  has  been  admitted  to  bail  until  the  decision  of 
this  Ilonoumble  Court  is  pronounced. 

Wm.  H.  Bodkin,  Assistant  Judge  of  tbe 

November  19,  1862.  Middlesex  Sessions. 

November  22. — Ribton  for  the  prisoner  Barrett. — The  conviction 
cannot  be  sustained.  The  prisoner  was  in  no  sense  the  keeper  of  a 
common  bawdy-house.  He  was  merely  the  landlord,  and  received  the 
rent,  and  although  he  could  have  prevented  the  house  being  used 
for  the  i)urpose  it  was  used,  but  did  not,  that  is  not  sufficient  to 
support  a  conviction  of  him  under  this  indictment.  The  case  of 
Rich.  v.  Basterfield  (4  C.  B.  783),  is  in  point,  the  marginal  note  of 
which  is:  "  Although  the  owner  of  property  may,  as  occupier,  be 
responsible  for  injuries  arising  from  acts  done  upon  that  property 
by  persons  who  are  there  by  his  permission,  though  not  strictly 
his  agents  or  servants,  such  liability  attaches  only  upon  parties  io 
actual  possession.  Where,  therefore,  an  action  was  brought 
against  A.,  the  owner  of  premises,  for  a  nuisance  arising  from 
smoke  issuing  out  of  a  chimney  to  the  prejudice  of  the  plaintiff* 
in  his  occupation  of  an  adjoining  messuage,  on  the  ground  thatA-r 
having  erected  the  chimney  and  let  the  premises  with  the  chimney 
so  erected,  had  impliedly  authorized  the  lighting  of  a  fire  therein. 


CRIMINAL  LAW  CASES.  257 

the  action  would  not  lie ;  held,  also,  that  inasmuch  as       K><3* 
I  were  in  the  occupation  of  B.,  a  tenant  at  the  time  the  ^'  ^ 

?hted,  A.  was  entitled  to  a  verdict  on  the  plea  of  *  not       

he  allegation  as  to  possession  having  reference  to  the        isea. 
he  nuisance  complained  of  was  committed,  and  not  to     ^^^^^ 
which  the  chimney  was  erected."    In  that  case,  as  in    Endenee  of 
y   the    tenancy  was  a  weekly  one.      Hex  v.  Pedley 
822),  was  reviewed  in  that  case, 
r  th^  prosecution. —  The  conviction  was  right.     No 
e  rooms  had  been  let  upon  lease,  and  after  the  posses- 
the  tenants  they  had  been  converted  to  this  immoral 
e  landlord  would  not  have   been  responsible.      But 
indictment  at  common  law,  alleging  that  the  land- 
nants  jointly  kept  a  common  bawdy-house ;   and  the 
rrett  is  in  the  position  of  an  accessory  before  the  fact, 
e  aid  of  the  statute  25  Geo.  2,  c.  36,  the  prisoner  is 
t  common  law  if  he  is  a  party  to  the  committing  of  the 
[n  Rich  V.  Basterfield  the  nuisance  arose  from  burning 
;he  landlord  was  no  party  to  that.     In  PtersoiCs  case 
m.  1197),  it  was  held  that  a  lodger  who  keeps  only  a 
for  the  use  of  bawdy  is  indictable  for  keeping  a  bawdy- 

Cur.  adv.  vulL 

29. — Pollock,  C.  B. — We  are  of  opinion  that  the 
cannot  be  sustained,  the  defendant  not  really. being 
of  a  common  bawdy-house  in  point  of  law.  He  was 
3wner  of  the  house,  letting  it  to  another  person  who 
m  immoral  purpose.  The  defendant  had  nothing  to 
at,  and  did  not  participate  in  the  profits  of  so  usint; 
nothing  to  do  with  the  immoral  part  of  the  transaction, 
;nowing  the  way  in  which  the  house  was  used.  My 
lliams  very  shortly  expressed  the  view  we  take,  when 
.t  all  that  the  defendant  did  was  not  to  give  the  tenants 
lit  To  construe  that  to  be  an  offence  would  be  going 
It  the  Act  intended. 

Conmction  quashed. 
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COURT  OF  QUEEN'S  BENCH. 

January  12,  1863. 

(Before  Cockburm^  C.J.,  Wightman,  Crompton,  and 
Mellor,  JJ.) 

Beg.  v.  F£ARC£.(a) 

County  Court  —  Perjury — Assignment  of^  on  evidence  on  judgment 
summons — Marriage  after  judgment 

A  feme  sole  obtained  a  judgment  in  tJie  G,  County  Courts  and  then 
married  S.  She  afterwards  took  out  a  Judgment-iummons  in  her 
name  when  sole^  in  L,  County  Courts  without  having  made  her  hudani 
a  party  to  the  judgment.  At  the  hearing  of  the  summons  the  judge  (f 
the  L.  Court  amended  the  summons  by  striking  out  the  name  ef  (ks 
plaintiffs  and  substituting  S.  and  wife.  After  the  alteration  thed^ 
dant  was  sworn  and  examined^  and  committed  perjury.  He  was  tken 
indicted  and  found  guilty  of  perjury  : 

Heldj  that  the  amendment  was  without  jurisdiction^  and  that  there  beaig 
no  cause  in  the  altered  name^  the  conviction  could  not  be  supported^ 

INDICTMENT  for  perjury: 
The  jurors  of  our  Ladj  the  Queen  upon  their  oath  present 
that  heretofore,  to  wit,  on  a  certain  day  before  the  9th  dajof 
March,  1855,  one  Henrietta  Grundy  brought  an  action  bj 
causing  to  be  issued  a  certain  plaint  in  the  County  Court  of  Een^ 
holden  at  Gravesend,  agunst  one  Benjamin  Workman  Pearce,  and 
afterwards,  to  wit,  on  the  9th  day  of  March,  1855,  recovered  jad^ 
mcnt  against  the  said  B.  W.  Pearce ;  the  said  County  Court  of 
Kent,  holden  at  Gravesend,  being  then  a  County  Court  established 
under  and  by  virtue  of  a  certain  Act  made  and  passed  in  a  sessioB 
of  Parliament  holden  in  the  ninth  and  tenth  years  of  the  reign  of 
her  present  Majesty,  intituled  ^'  An  A,ct  for  the  more  easy  recover; 
of  small  debts  and  demands  in  England.''  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  afterwardiy 
to  wit,  on  the  24th  day  of  January,  1861,  and  after  the  ssid 
H.  Grundy  had  been  married  to  one  Walter  Smith,  and  while 
the  said  B.  W.  Pearce  was  dwelling  and  carrying  on  business  in 
the  city  of  London,  to  wit,  at  the  **  Blue  Pig,"  in  St.  Mary  Ax^ 
and  while  the  judgment  hereinbefore  mentioned  was  still  unsa^ 
fied,  the  said  H.  Grundy,  otherwise  Smith,  obtained  a  sununons 

(a)  Reported  hj  JoHsr  ThompsoX,  Eiq.,  Barrister-ai-Lair. 
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m  the  SheriiTs  Court  of  London,  under  the  provisions  of  a 
tain  Act  of  Parliament  made  and  passed  in  a  session  of  Parlia- 
nt  holden  in  the  fifteenth  year  of  the  reign  of  her  present 
ijesty,  intituled,  **  An  Act  for  the  more  easy  recovery  of  small 
)ts  and  demands  \vithin  the  city  of  London  and  the  Liberties 
ireof/  by  which  said  summons  the  said  B.  W.  Pearce  was  Sworn  in  the 
{uired  to  appear  personally  in  the  said  Court  on  the  12th  day 
February,  1861.  And  the  jurors  aforesaid,  upon  their  oath 
^resaid,  do  further  present,  that  afterwards,  to  wit,  on  the 
d  12th  day  of  February,  1861,  the  said  B.  W.  Pearce 
1  personally  appear  in  the  said  Court.  And  the  jurors 
)resaid,  upon  their  oath  aforesaid,  do  further  present  that  then 
d  there  the  Judge  of  the  said  Court,  Kobert  Malcolm  Kerr, 
iq.,  did  amend  the  said  summons  by  adding  thereto  the  name 
the  said  Walter  Smith,  the  husband  of  the  said  H.  Grundy, 
berwise  Smith.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
id,  do  further  present,  that  the  said  summons  was  in  due  form 
law  duly  adjourned  from  the  said  12th  day  of  February,  1861, 
the  14th  day  of  February,  1861.  And  the  jurors  aforesaid, 
)on  their  oath  aforesaid,  do  further  present,  that  afterwards,  to 
it,  on  the  said  14th  day  of  February,  1861,  the  said  B.  W. 
earce  again  appeared  in  person,  in  pursuance  of  the  said  amended 
immons,  so  duly  adjourned  as  aforesaid,  and  was  then  and  there 
ifore  R.  M.  Kerr,  Esq.,  then  and  there  being  the  Judge  of  the 
id  last^mentioned  court,  duly  and  in  due  form  of  law,  and  accord- 
g  to  the  provisions  of  the  said  last-recited  Act,  examined  upon 
ith,  touchmg  the  manner  and  circumstances  under  which  he  the 
id  B.  W.  Pearce  contracted  the  debt  for  which  the  said  H. 
Tundy  had  recovered  judgment,  on  the  said  9th  March,  1855,  in 
le  said  County  Court  of  Kent,  holden  at  Gravesend  as  aforesaid ; 
ij  the  said  R.  M.  Kerr,  having  then  and  there  full  and  sufficient 
}wer,  and  being  competent  to  examine  the  said  B.  W.  Pearce 
(Qcbing  the  manner  and  circumstances  under  which  he  coq- 
icted  the  said  debt,  and  having  full  and  sufficient  power  and 
ithority  to  adminster  the  said  oath  to  the  said  B.  W.  Pearce 
that  behalf.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
id,  do  further  present  that,  at  and  upon  the  said  examination  of 
«  said  B.  W.  Pearce,  it  became  and  was  a  material  question 
id  subject  of  inquiry,  whether  the  said  B.  W.  Pearce  had  slept 
ith  one  Catherine  Titterton,  and  whether  the  said  B.  W.  Pearce 
er  gave  his  name  as  Mr.  Titterton,  and  whether  the  said  B.  W. 
earce  ever  gave  half-a-sovereign  to  one  Harriet  Crowhurst,  and 
bether  the  said  B.  W.  Pearce  had  ever  given  half-a-sovereign  to 
.  Grundy,  and  whether  the  said  B.  W.  Pearce  ever  took  a  cer- 
^in  bedroom  of  the  said  H.  Grundy,  and  whether  the  said  B.  W. 
Murce  was  with  the  said  C.  Titterton  when  a  certain  room  was 
iken  from  the  said  H.  Grundy,  and  whether  the  said  B.  W. 
^carce  ever  passed  more  than  one  night  in  the  house  of  the  said 
I  Grundy.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
Drther  present,  that  upon  the  examination  of  the  said  B.  W. 

s  2 
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Pearce  the  said  B.  W.  Pearce  was  in  due  manner  awom  and  c 
take  his  corporal  oath  upon  the  Holy  Gospel  of  God  to  speak  t 
truths  the  whole  truth  and  nothing  but  the  truth  (he  the  at 
Bv  M.  Kerr,  Esq.,  then  and  there  having  full  and  coinpetent  pon 
and  authority  to  administer  the  said  oath  to  the  said  B.  W.  Peai 
in  that  behalf).  And  the  jurors  aforesaid,  upon  their  oath  afoi 
said,  do  farther  present,  that  the  said  B.  W.  Pearce  being 
sworn  as  aforesaid,  but  contriving  and  intending  to  deceive  ti 
said  K.  M.  Kerr  touching  the  manner  and  circumstances  und 
which  the  said  B.  W.  Pearce  had  contracted  the  said  debt  fi 
which  the  said  H.  Grundy  had  recovered  judgment  as  aforesa 
on  the  said  9th  day  of  March  1855,  in  the  said  County  Court  < 
Kent  holden  at  Gravesend,  falsely,  wickedly,  knowingly^  wilfol 
and  corruptly  swore,,  deposed  and  gave  evidence  as  foUows,  thi 
is  to  sav :  **I  (meaning  himself  the  said  B.  W.  Pearce)  never  sle] 
with  Jfrs.  Titterton  (meaning  one  C.  Titterton);  I  (meaning  hin 
self  the  said  B.  W.  Pearce)  never  gave  my  (meaning  his  thesu 
B.  W.  Pearce's)  name  as  Mr.  Titterton ;  I  (meaning  himself  tk 
said  B.  W.  Pearce)  never  gave  half-a-sovereign  to  H.  Crowhon 
or  IVIrs.  Smith  (meaning  that  he  had  never  given  half-a-sover^ 
to  the  snid  H.  Grundy  or  to  the  said  H.  Crowhurst) ;  I  (ineanio| 
himself  the  said  B.  W.  Pearce)  never  took  the  bedroom  (meanioi 
a  certain  bedroom  in  the  house  of  the  said  H.  Grundy)  an 
sittin<;-room  (meaning  a  certain  sitting-room  in  the  house  of  tb 
said  H.  Grundy)  of  Mrs.  Smith  (meaning  the  said  H.  Grundy) 
I  (meaning  himself  the  said  B.  W.  Pearce)  do  not  knoi 
who  took  It  (meaning  the  said  last-mentioned  room  in  the  sii 
house  of  the  said  H.  Grundy) ;  I  (meaning  himself  the  said  B.  yt 
Pearce)  was  not  with  Mrs.  Titterton  (meaning  the  said  C.  Tiitff 
ton)  whqn  the  room  (meaning  the  said  last-mentioned  room  in  th 
house  of  the  said  H.  Grundy)  was  taken;  I  (meaning  himself  tb 
said  B.  W.  Pearce)  never  passed  but  one  night  in  my  life  in  tlw 
house  (meaning  the  said  house  of  the  said  H.  Grundy,  at  Grave* 
end  aforesaid).  Whereas,  in  truth  and  in  fact,  the  said  B.  W 
Pearce  had  slept  with  the  said  C.  Titterton ;  and  whereaSy  io  trail 
and  in  fact,  the  said  B.  W.  Pearce  did  give  his  name  as  Hr 
Titterton:  and  whereas,  in  truth  and  in  fact,  the  said  B.  Vf 
Pearce  did  give  half-a-sovereign  to  H.  Crowhurst ;  and  wherein 
in  truth  and  in  fact,  the  said  B.  W.  Pearce  did  take  the  said  htA 
room  and  sitting-room  in  the  house  of  the  said  H.  Grundy,  and  oi 
and  from  the  said  H.  Grundy ;  and  whereas,  in  truth  and  in  fact 
the  said  B.  W.  Pearce  did  know  who  had  taken  the  said  htf^ 
mentioned  room  in  the  house  of  the  said  H.  Grundy ;  anc 
whereas,  in  truth  and  in  fact,  the  said  B.  W.  Pearce  was  with  th 
said  C.  Titterton  at  the  time  the  said  last-mentioned  room  ^ 
taken  in  the  house  of  the  said  H.  Grundy ;  and  whereas,  in  txpA 
and  in  fact,  the  said  B.  W.  Pearce  did  pass  more  than  one  nigk^ 
to  wit,  three  nights,  in  the  house  of  the  said  H.  Grundy,  as  he  tk 
said  B.  W.  Pearce,  at  the  time  he  so  falsely  swore,  deposed  Bt» 
gave  evidence  as  aforesaid,  well  knew.     And  so  the  jurors  afore- 
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«id,  upon  their  oath  aforesaid,  do  saj  that  the  said  B.  W.  Pearce,       ^^ 
on  die  14th  day  of  February,  1861,  before  the  said  K  M.  Kerr,    peabck. 

Eiq.,  so  being  such  Judge  as  aforesaid,  hj  his  own  act  and       

msent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner       ]^' 
lod  ibrm  aforesaid,  falsely,  wickedly,  and  corruptly  did  commit     Ptrjury^ 
vOfol  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty  Smorn  m  th» 
God,  in  conten^pt  of  our  Lady  the  Queen  and  her  laws,  contraiy       ^^^**^ 
to  the  form  of  the  statute,  to  the  evil  and  pernicious  example  of  ul 
o&eis  in  the  like  case  offending,  and  against  the  peace  of  our 
Li^  the  Queen,  her  Crown  and  dignity. 

Fka,  not  guilty. 

Atthe  trid  bemre  Cockbum,  C.  J.,  at  the  sitting  in  Middlesex 
ifter  Michaelmas  Term,  1861  (the  indictment  which  was  found  at 
fle  Central  Criminal  Court  having  been  removed  into  this  Court 
\q  certiorari)  the  facts,  as  set  out  in  the  indictment,  were  proved. 
A  certified  copy  of  a  minute  of  the  judgment  in  the  Gravesend 
Omnty  Court  was  produced,  in  which  Henrietta  Grundy  was 
{hintiff  and  Benjamin  W.  Pearce  defendant.  A  duplicate  of  the 
Jidgment  summons,  entitled  Henrietta  Grundy  v.  Pearce^  and  issued 
cut  of  the  Sheriffs'  Court,  London,  under  sect  88  of  the  London 
^City)  Small  Debts  Extension  Act,  1852,  was  also  produced.  The 
jD^pnent  summons  came  on  for  hearing  on  the  12th  February, 
1861,  and  in  consequence  of  Mrs.  Grundy's  marriage  with  Walter 
Smith  since  the  judgment  was  obtained  B.  M.  Kerr,  Esq.,  the 
Judge  of  the  Shenfis'  Court,  London,  amended  the  summons  by 
inaerting  thereon  the  name  of  Walter  Smith  and  Henrietta  his 
vife  (suing  as  Henrietta  Grundy).  The -further  hearing  of  the 
•UDinons  was  adjourned  to  the  14th  February,  when  the  defendant 
tendered  himself  as  a  witness  on  his  own  behalf,  was  sworn  and 
tttmined,  and  committed  the  perjury  assigned  in  the  indictment. 
The  J  udse  of  the  Sheriffs'  Court  orderea  the  defendant  to  be 
eommitted  to  prison  for  forty  days  for  non-payment  of  the 
judffment  debt  and  costs,  and  directed  this  prosecution  to  be 
flttituted.  At  the  close  of  the  case  for  the  prosecution,  the 
defendant's  counsel,  H.  Jamesj  submitted  that  the  Judge  of  the 
SheriflB'  Court  had  no  power  to  make  the  amendment;  that  there 
Wis  no  valid  summons  or  case  before  him ;  that  the  proceedings 
Were  coram  nonjudice^  and  that  consequently  the  charge  of  perjury 
feu  to  the  ground.  The  learned  Judge  reserved  the  point,  and 
tile  case  having  gone  to  the  jury  the  defendant  was  found  Guilty. 

A  rule  ntfft  was  obtained  to  enter  the  verdict  for  the  defendant 
pQnnant  to  the  leave  resented,  or  to  arrest  the  judgment 

Sect.  88  of  the  London  ^Gity)  Small  Debts  Extension  Act, 
1862J16  Vict,  c  77),  is  as  follows  :— 

**Tnat  it  shall  be  lawful  for  any  party  who  has  obtained  a 
Judgment  or  order  in  the  Court,  either  under  this  Act  or  under 
the  said  recited  Act,  for  the  payment  of  any  debt  or  damages,  or 
^M^  which  Judgment  or  order  shall  not  be  satisfied,  and  for  any 
ijurty  who  nas  obtained  a  judgment  or  order  in  any  County 
Court  estabUshed  under  or  by  virtue  of  the  before*mentioned  Act 
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for  the  more  easy  recovery  of  small  debts  and  demands  i 
England,  which  last-mentioned  judgment  or  order  shall  not  1 
satisfied,  to  obtain  a  summons  from  the  court  in  case  the  pari 
against  whom  such  judgment  or  order  shall  have  been  obtaim 
shall  then  dwell  or  carry  on  business,  or  have  employment  with: 
the  city  of  London  or  the  liberties  thereof,  such  summons  to  be : 
such  form  as  shall  be  directed  by  the  rules  made  for  regulating  tl 
practice  of  the  court;  and  it  shall  be  lawful  for  any  party  who  h 
obtained  any  such  judgment  or  order  in  the  court,  which  said  las 
mentioned  judgment  or  order  shall  not  be  satisfied,  to  obtain 
summons  from  any  County  Court  established  under  or  by  virti 
of  the  last-mentioned  Act  for  the  more  easy  recovery  of  smii 
debts  and  demands  in  England,  within  the  limits  of  wnich  con 
the  party  against  whom  such  last-mentioned  judgment  or  ord< 
shall  have  been  obtained  shall  then  dwell  or  carry  on  busines 
such  last-mentioned  summons  to  be  in  such  form  as  shall  1 
directed  by  the  rules  made  for  regulating  the  practice  of  the  sa 
County  Court ;  which  summons  {sic),  as  the  case  may  be,  are  to  I 
respective^  served  personally  upon  the  person  to  whom  it 
directed,  requiring  him  to  appear  at  such  time  as  shall  be  directt 
by  the  said  rules,  to  answer  such  things  as  are  named  in  sue 
summons,  and  if  he  shall  appear  in  pursuance  of  such  summon 
he  may  be  examined  upon  oath  touching  his  estate  and  effect 
and  the  manner  and  circumstances  under  which  he  contracted  tl 
debt,  or  incurred  the  damages  or  liability  which  is  or  are  tl 
subject  of  the  action  in  which  judgment  has  been  obtained  again 
him,  and  as  to  the  means  and  expectations  he  then  had,  and  ) 
to  the  property  and  means  he  still  hath  of  discharging  the  sa 
debt  or  damages  or  liability,  and  as  to  the  disposal  ne  may  hai 
made  of  any  property ;  and  the  person  obtaining  such  summoi 
as  aforesaid,  and  all  other  witnesses  whom  the  judge  shall  thii 
requisite,  may  be  examined  upon  oath  touching  the  inquiri 
authorised  to  be  made  as  aforesaid,  and  the  costs  of  such  summoi 
and  of  all  proceedings  thereon,  shall  be  deemed  costs  in  tl 
cause." 

The  following  of  the  rules  and  orders  for  regulating  the  pra 
tice  of  the  Sheriffs  Court  of  the  city  of  London  were  refeio 
to  during  the  argument : — 

Rule  91.  Where  the  name  or  description  of  a  plaintiff  in  tl 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing  1 
amended  at  the  instance  of  either  party  by  order  of  the  judge,  < 
such  terms  as  he  shall  think  fit,  and  thereupon  the  cause  sh 
proceed,  as  to  set-off  and  other  matters,  as  if  the  name  or  descri 
tion  had  been  originally  such  as  it  appears  after  the  amendme 
has  been  made. 

Bule  95.  Where  it  appears  at  the  hearing  that  a  less  numb 
of  persons  have  been  made  plaintiffs  than  by  law  required,  tl 
name  of  the  omitted  person  may,  at  the  instance  of  either  part 
be  added  by  order  of  the  judge  on  such  terms  as  he  shall  thii 
fit;   and  thereupon  the  cause  shall  proceed  as  to  set-off  ai 
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Other  matters  as  if  the  proper  persons  had  been  originally  made 
JHuties ;  and  if  such  person  shall,  either  at  the  hearing,  or  some 
'myournment  thereof  personally,  or  by  writing  signed  by  him  or 
li&  agent,  consent  to  become  a  plaintiff  in  manner  aforesaid,  the 
JCM^  shall  then  pronounce  judgment  as  if  such  person  had 
or^inally  been  made  a  plaintiff;  but  if  such  person  shall  not  Sworn  m^ 
consent  to  become  a  plamtiff  in  manner  aforesaid,  either  at  the  "^^ 
liearing  or  an  adjournment  thereof,  judgment  or  nonsuit  shall 
be  entered 

Bale  158.  Execution  on  a  judgment  shall  not  issue  by  or 
against  any  person  not  a  party  to  the  suit,  without  a  plaint  and 
Bummons  upon  the  judgment^  the  proceedings  in  which  shall  be 
tiie  same  as  in  ordinary  cases. 

Giffard  showed  cause  against  the  rule. — First,  the  proceedings 
iprere  regular,  and  the  judge  had  power  to  make  the  amendment 
Q^his  was  not  a  proceeding  by  way  of  execution  in  the  sense  of 
Sole  158.  [WiGHTMAN,  J. — There  was  a  judgment  in  the  name  of 
Henrietta  Grundy,  and  the  alteration  in  the  names  upon  the  sum- 
mons was  made  to  enforce  that  judgment.  Was  that  correct?]  Rules 
91  and  95  gave  the  power  to  amend  the  summons.    [  Wiohtmak,  J. 
- — In  what  cause  did  the  defendant  give  false  evidence  ?]     If  the 
iunendment  was   made  without  jurisdiction,  the  defendant  was 
8wom  in  the  cause  of  Grundy  v.  Pearce,     [Crompton,  J. — We 
Cannot  shut  our  eyes  to  the  fact  that  this  was  a  proceeding  upon  a 
Qimimons  in  which  the  husband  and  wife  were  parties,  and  there 
Was  no  judgment  to  support  that.]      The  case  of  Pennoyer  v. 
Srace  (I  Ld.  Baym.  244),  was  then  adverted  to.    [Wightman,  J. 
•*-The  defendant  was  not  sworn  in  the  original  cause.]    Secondly, 
^asunung  the  amendment  to  have  been  made  erroneously,  still  the 
Sheriffs'  Court  had  a  general  jurisdiction  over  the  matter,  and  to 
enter  upon  the  inquiry:    {Reg.  v.  Millard^  1  Dears.  C.  C.  166; 
6  Cox.  Crim.  Cas.  150).     The  judgment  is  good  at  common  law, 
>Uid   everything    was  regular    up    to   the   judgment    summons* 
[GocBJSURN,  C.  J. — The  indictment  alleges  that  the  perjury  was 
Committed   under   the  amended  summons:   if  so,   it  was  coram 
^ofi  jitdice,  and  the  perjury  fell  to  the  ground ;  if  it  was  not  so, 
the  allegations  in  the  indictment  were  not  proved.] 
Jff.  James,  in  support  of  the  rule,  was  not  called  upon. 
OOCKBURN,   C.J. — I  think  that  this   rule    should  be  made 
idisol^te.     I  regret  that  a  man  who  has  been  found  guilty  upon 
the  facts  should  escape  punishment  upon  a  technical  point,  but 
the  Court  is  bound  to  administer  the  law  as  they  find  it.    Now, 
one  of  the  essential  requisites  in  this  offence  is,  that  the  defendant 
Bhoald  commit  perjury  in  a  certain  cause.      In  this  case  the 
defendant  was  sworn  in  a  cause  that  had  no  existence.     A  judg- 
Wot  had  been  recovered  by  Mrs.    Grundy  in  the  Gravesend 
CSoanty  Court,  which  she  sought  to  enforce  by  a  summons  in  the 
SWiffs'  Court,  London,  and  in  the  meantime  she  had  married 
*Qd  bcNoome  Mrs.  Smith.     Instead  of  going  to  the  Gravesend 
Cooaty  Court,  and  making  her  husband  a  party  to  the  judgment 
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Bbo.       ]yj  n  scire  facias^  she  took  out  a  sammoiiB  and  instituted  procee 

Pci^soB.     ^°S^  ^^  ^^^  Sheriffs'  Court,  London,  in  her  old  name.     The  judi 

'^—       of  the   Sheriffs'  Court  improperly  amended  the  siunmona,  a. 

1863.       altered  it  bj  the  addition  of  the  name  of  «' Walter  &mth  a. 

Ptrjwry^    wife.**     That  alteration  was  made  without  jurisdiction.    In  M 

Sworn  m  tht  cause  SO  altered  in  name,  the  defendant  was  sworn*  and  oomnutfl 

perjury.     The  perjury,  therefore,  was  committed  in  a  cause  wk: 

naa  no  existence,  and  the  conviction  cannot  be  susUuned. 

WiGHTMAN,  Cbomptok,  and  Mellob,  JJ.  concurred. 

Judgment  for  the  defendants^ 


COURT  OF  CRIMINAL  APPEAL. 
January  24,    1863. 

{Before  Eble,  C.J.,  Blackburn  and  Keating,  J  J.,  Wilde,  B 
and  Mellor,  J.) 

Reg.  v.  John  Hastie.  (a) 

Embezzlement — Building  society — Secretary — 7  ir  8  Geo,  4,  c.  29,  *.4' 

By  the  certified  rules  of  an  enrolled  benefit  building  iociety^  mortgage 
were  directed  to  be  made  to  the  trustees^  and  the  redemption^^onej/  i 
be  paid  to  the  directors;  and  it  was  no  part  of  the  secretaries  duty,  6 
prescribed  by  the  rules,  to  receive  subscriptions  or  other  moneys  for  d 
society.  The  course  of  business^  however^  was  that  the  managemeid  < 
the  society  was  left  almost  entirely  to  the  secretary^  and  he  frequent 
received  subscriptions.  The  mortgages  were  made  to  the  trustees^  h 
when  redeemed  the  money  was  paid  to  the  secretary  for  the  trusts 
The  secretary  having  embezzled  the  redemption^money  upon  a  mo^ 
gage  so  paid  to  him  : 

Held^  upon  an  indictment  under  the7  jrS  Creo.  4,  c.  27,  «•  47,  ^t  i 
jury  were  warranted  upon  this  evidence  m  finding  that  the  money  «< 
received  by  virtue  of  his  employment  and  for  his  masters. 

CASE  reserved  bj  Keating,  J. 
The  prisoner  was  indicted  at  the  special  commisaen 
York,  on  the  22nd  December,  1862,  for  that  he,  being  emnloy 
as  servant  bj  the  Trustees  of  ^^  The  Doncaster  Permanent  Ben^ 
Building  and  Investment  Society"  (naming  them),  did,  as  BO 

.(a)  B«ported  hj  Jokm  TBOMPtox,  Eiq^  Barrister-at-Lav. 
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wrvantf  by  Tirtae  of  his  employment,  receive  426/.  Ss.  Sd.,  for       Bm. 
iifd  on  account  of  the  said  trusteee,  and  embezzled  the  same.  hiIitib. 

The  society,  which  bad  been  established  some  fourteen  years        

igOy  under  the    above  name,  was  duly  enrolled  and  its  rules        1863. 
Bertified ;  a  copy  of  them  is  annexed  for  reference,  and  forms  part  jEi„j^^„^ 
pf  the  case.    Its  object  was  to  enable  members  to  obtain  from  it  ^EMmeeof 
loans  by  way  of  mortgage  on  their  real  property,  each  member 
eontnbating  lOs.  annually  for  fourteen  years,  and  having  credit 
for  the  amount  subscribed  on  paying  off  his  mortgage. 

The  prisoner  had  been  secretary  to  the  society  from  its  com- 
noicement.  He  was  the  only  paid  officer,  and  the  management 
of  the  afiairs  of  the  society  was  left  almost  entirely  to  him.  The 
<x>ar8e  of  business,  as  prescribed  by  the  rules  of  the  society,  had 
not  been  strictly  adhered  to.  The  subscriptions  were  not  always 
leoeived  by  the  stewards,  but  frequently  by  the  prisoner,  who 
also  made  entries  in  the  stewards'  books.  The  mortgages  were 
always  made  to  the  trustees ;  but  when  redeemed,  the  money  was 
wd  to  the  prisoner  as  secretary,  but  for  and  upon  receipts  signed 
07  the  four  trustees. 

In  February,  1860,  the  prisoner  informed  the  solicitor  of  the 
society  that  John  Townend,  a  member,  was  about  to  pay  off  his 
mortgage,  426L  85.  3^.,  and  brought  the  deeds  to  the  solicitor,  who 
thereupon  indorsed  the  usual  form  of  receipt  on  the  mortgage 
4eed,  and  obtained  the  signatures  to  it  of  the  four  trustees  named 
in  the  indictment.  On  the  13th  February,  I860,  Townend's 
^licitor  attended  at  the  office  of  the  society's  solicitor,  got  the 
deeds  and  receipt,  and  thereupon  paid  to  the  prisoner  the  sum  of 
^262.  Ss.  3</.,  which  he  embezzled.  None  of  the  trustees  were 
present  when  the  money  was  paid. 

It  was  objected  that  the  prisoner  could  not  be  said  to  be  servant 
to  the  trustees,  nor  to  have  received  the  money  by  virtue  of 
Itts  empl(mnent  as  such,  inasmuch  as  his  duties,  as  defined  by 
m  certined  rules,  did  not  include  the  receipt  of  the  moneys 
tmbezzled. 

I  was  of  opinion  that  the  actual  course  of  business  as  proved, 
thAigh  not  in  strict  accordance  with  the  rules,  was  evidence  for 
tile  jury  that  the  prisoner  received  the  money  in  question  by  virtue 
of  his  employment  as  servant  to  the  trustees. 
.  The  jury  found  that  he  did  so  receive  it,  and  found  him  Guilty. 

I  respited  the  judgment  for  the  opinion  of  the  Court  of  Criminal 
Appei^  whether  the  conviction  was  right. 

H.  S.  Keating* 

The  following  rules  of  the  society  were  referred  to  in  the 
^fpiment  of  the  prisoner's  counsel : — 

V,  Secretary. 

1.  The  secretary  shall  attend  all  meetings  of  the  society  and 
^^otors  at  the  time  named  for  the  commencement  of  such 
^^iags,  or  if  unable  to  attend  must  appoint  some  other  share- 
^Her  to  the  satisfaction  of  the  president  or  directors  to  act  in  his 


266  CRIMINAL  LAW  CASES. 

^^*^'        stead,  and  also  give  a  satisfactory  reason  for  his  absence,  or  Ibfll 

Hastib      fi°^  5*- 

2.  He  shall  enter  minutes  of  all  resolutions,  transactions^  v^m 

^^       business  of  the  society  in  a  rough  minute-book,  the  same  •hsli  1^ 
Embetsimeiu  ^^^^7  copied  into  another,  which  shall  be  read  to  the  next  meetiiKr: 
"Evidence  of  both  shall  be  signed  by  the  president.    He  shall  keep  the  accoucr^ 
employment,    ^f  x\iq  society  in  a  simple  and  correct  manner  in  books   to 

provided  for  the  purpose,  which  books,  and  also  the  bank-book,  J 
shall  produce  at  each  meeting  of  the  society  and  directors,  or  jj^m^ 
58.  for  each  neglect;  he  shall  also  send  the  circulars  and  notii^^ 
and  conduct  the  correspondence  of  the  society  under  the  directS.ca 
of  the  board  of  directors. 

3.  He  shall  call  at  the  society's  bankers  for  the  bank-book  en 
the  second  morning  after  each  subscription  meeting,  and  shouid 
the  treasurer  not  have  paid  in  the  money  received  by  him  he  shall 
immediately  give  information  thereof  to  the  president.  He  shall 
also  inform  the  president  of  anything  that  may  come  to  bis 
knowledge  which  may  bo  of  advantage  or  disadvantage  to  th^ 
society. 

4.  He  shall  make  out  an  inventory  of  all  securities  in  the  stron^S 
box,  and,  from  time  to  time,  correct  copies  of  such  inventory  fa^^ 
each  of  the  trustees.  __ 

5.  He  shall  assist  the  auditors  to  examine  the  accounts,  anc^^ 
shall  prepare  a  report  at  each  half-yearly  audit  and  read  the  sam^^ 
to  the  next  meeting. 

XVIIL  Redemption  of  Mortgages. 

3.    If  any  shareholder,   having  executed  a  moVtgage  to  thi^s 
society  for  mone^  advanced,  be  desirous  to  pay  off  or  satisfy  th^K 
same,  he  or  she  shall  be  at  liberty  to  do  so  by  paying  to  th-^ 
directors  at  once  a  fine  of  lOf.  per  share,  together  with  all  tb^ 
subscriptions  that  would  then  become  due  on  the  share  or  shares 
so  advanced  up  to  the  end  of  fourteen  years  from  the  date  or  com- 
mencement of  the  same,  and  in  consideration  of  such  prompt  ^f' 
ment,  discount  at  the  rate  of  5L  per  cent,  per  annum,  according  ta 
Jones's  Tables,  shall  be  allowed,  and  on  tne  receipt  of  such  futare 
subscriptions,  together  with  all  fines  and  other  charges  due  on  the 
share  or  shares  so  paid  up,  the  directors  shall  order  the  trustees^ 
at  the  cost  of  the  owner,  to  indorse  a  receipt  or  acknowledgment 
on  the  mortgage,  according  to  6  &  7  Will.  4,  c  32,  s.  5,  and  there- 
with to  deliver  up  to  the  said  member  all  deeds  and  other  docQ' 
ments  in  theur  custody  relating  to  the  property  so  released  or 
discharged. 

Campbell  Foster  for  the  prisoner. — First,  the  money  embezd^ 
was  not  received  by  virtue  of  the  prisoner's  employment*    Th^ 
offence  occurred  before  the  24  &  25  Vict.  c.  96,  came  into  opei»^ 
tion,  and  was  under  7  Geo.  4,  c  29,  s.  47.     This  was  an^enroU^ 
benefit  building  society  under  the  6  &  7  Will.  4,  c.  32,  &  4 ;  a^ 
by  the  10  Geo.  4,  c.  56,  which  is  incorporated  into  that  Act»  i^? 
society  has  power  to  alter  and  amend  its  rules.      The  amend^ 
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iiles  were  enrolled  and  certified  in  1860.     The  altered  rules  are       ^'^' 
nade  binding  on  the  society:    (10  Geo.  4,  c  56,  s.  8;    18  &  19      hJ^s. 

Vict  c  63,  s.  27.)  The  rules  prescribe  the  duties  of  the  officers  of       

Lhe  society,  and  among  them  the  duties  of  the  secretary.    They        l^^- . 
ire  in  the  nature  of  a  statutonr  enactment.     It  was  no  part  of  the  Emi,^ggiemenr 
secretary's  duty,  as  prescribed  by  the  rules,  to  receive  money ;  —Evidmice  of 
har  was  any  one  to  pay  money  to  him  under  the  rules.     And  in    fmphyment. 
the  present  instance  money  to  be  paid'  on  the  redemption  of  any 
mortgage  security  is,  by  rule  18^  to  be  paid  to  the  directors  whose 
duty  it  was  to  receive  the  money  in  question.    In  Rex  v.  Thorley 
(1  Moo.  C.  C.  343),  a  servant  of  a  carrier  employed  to  look  after 
goods,  but  not  intrusted  with  the  receipt  of  money,  was   held 
not  to  be  within  the  7  &  8  Geo.  4,  c.  29,  s.  47.     In  that  case,  as 
in  the  present,  the  party  paying  handed  the  money  to  the  servant 
believing  that  he  had  authority  to  receive  it.     So  in  Bex  v.  Prince 
Moo.  &  M.  21),  where  the  prisoner  was  in  the  habit  of  discounting 
>ills  for  a  person,  and  was  indicted  under  the  52  Geo.  3,  c.  63,  for 
inlawfully   negotiating  and   applying  to  his  own  use  a  bill  of 
xchange  deposited  with  him  as  agent  for  the  owners,  it  was  held 
bat  he  was  not  an  agent  who,  in  the  exercise  of  his  functions,  had 
sceived  a  security  and  afterwards  embezsled  it  within  the  meaning 
P  that  statute. 

Erle,  C.  J. — To  my  mind,  the  whole  question  turns  on  the 
HFect  of  the  course  of  business  in  which  the  prisoner  was  employed 
y  the  society.  An  employment  may  be  inferred  from  the  course 
E  business  as  well  as  from  an  express  contract  In  this  case  it 
ppears  that  the  mortgages  were  always  made  to  the  trustees,  but 
^hen  redeemed  the  money  was  always  paid  to  the  prisoner  in  the 
Uist  instance.     That  is  the  evidence. 

Faster. — The  money  is  paid  in  discharge  of  the  security  to  the 
•ociety. 

Wilde,  B. — The  employment  does  not  depend  on  what  the  • 
prisoner's  duties  were,  but  it  was  a  question  of  fact,  what  was  he 
employed  upon? 

Foster. — Secondly,  it  is  submitted  that  the  prisoner  did  not 
teceive  the  money  on  account  of  his  masters. 

Blackburn,  J. — You  would  not  dispute  that  the  society  might 
have  employed  a  clerk  to  receive  this  money  for  them.  Then 
the  question  still  is,  was  the  prisoner  employed  to  receive  it  for 
them? 

Foster.— In  Reg.  v.  Harris  (23  L.  J.  110,  M.  C;  6  Cox.  Crim. 
pas.  363),  where  a  person  was  employed  to  grind  corn  at  the  mill 
^U  a  county  gaol,  and  he  embezzled  the  money  paid  for  some  corn 
Bent  into  him  improperly  by  his  superior  officer  to  be  ground,  it 
^ws  held  that  he  did  not  receive  the  money  on  account  of  his 
Klkasters.  So  here,  the  trustees  had  no  right  to  employ  the  prisoner 
fco  receive  the  mortgage  money.  Rex  v.  Batty  (2  Moo.  C.  C.  257), 
^as  idso  cited. 

Erls,  C.  J. — The  case  finds  that  the  course  of  business  was, 
that  the  mortgages  were  always  made  to  the  trustees,  but  when 
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ttKCk        redeemed  the  money  was  always  paid  to  the  prisoner  on  theii 

liAnm      hehalf.    That  was  tne  course  of  Dusmess,  and  it  was  evidence  foi 

' —        the  fHTj  that  he  was  so  employed  by  the  trustees  as  his  master  to 

1863.       receive  money  on  their  behalf. 

i':»»b^meni       Maule  (Hannay  with  him)  for  the  prosecution,  was  not  called 

— Kffidence  of  Upon, 

•^mphymmL       Eble,  C.  J. — We  are  all  of  opinion  that  the  conviction  oaght 
to  be  affirmed. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

January  24  and  31,  1863. 

(Before  Erle,  C.J.,  Blackburn  and  Keating,  JJ.,  Wilde,  B., 
and  Mellob,  J.) 

Reg.  v.  Geobge  Walton  and  Joseph  OGDEN.(a) 

Demanding  property  with  menaces — Proof  of  menace — 24  4"  25  Viei. 

c.  96,  »,  45. 

Under  the  24  ^  25  Vict.  c.  96,  8,  45,  which  relates  to  demanding 
property^  SfC.^  with  menaces  or  by  force^  the  menaces  must  be  qf  9ucA 
a  nature  and  extent  as  to  unsettle  the  mind  of  the  person  on  wham  ii 
operates^  and  take  away  from  his  acts  that  element  of  free  voluntarj^ 
action  which  alone  constitutes  consent.  It  is  a  question  for  the  jur^ 
whether  the  evidence  in  any  particular  case  comes  within  thai 
principle, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chaimuui 
of  the  Sessions  for  the  West  Riding  of  Yorkshire. 
The  prisoners  George  Walton  and  Joseph  Ogden  were  indicted 
before  me  at  the  Intermediate  Sessions  for  the  West  Riding  oj 
Yorkshire,  holden  at  Sheffield  on  the  8th  Dec,  1862. 

The  following  is  a  copy  of  the  indictment : — 
West  Riding  ot  Yorkshire  1  The  jurors  for  our  Lady  the  Queen 
to  wit.  J      upon  their  oath  present  tha.t  Joeepli 

Ogden  and  Geoi^e  Walton^  on  the  2nd  day  of  December  in  tm 
year  of  our  Lord  1862^  with  menaces  did  feloniously  denoand 
of  James  Bradshaw  the  money  of  him  the  said  James  Bradahaii 

(a)  Reported  by  Jomr  Thompson,  Esq.,  Barcutei^auLaw. 
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^^th  intent  the  said  money  from  the  said  James  Bradshaw  felo- 
niously to  steal,  take,  and  carry  away,  against  the  form  of  the 
^^ttttite  in  such  case  made  and  provided^  and  against  the  peace  of 
our  Lady  the  Queen,  Her  Crown,  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  s^d  Joseph  Ogden  and  George  Walton,  on  the  said 
^nd  day  of  December  in  the  year  of  our  Lord  1862,  five  shillings 
21^  sixpence  in  money  of  the  money  of  James  Bradshaw  felo- 
:Kmiou8ly  did  steal,  take,  and  carry  away  against  the  peace  of  our 
IIL«ady  the  Queen,  Her  Crown,  and  dignity,  and  against  the  form  of 
^lie  statute  in  such  case  made  and  provided. 

The  case  for  the  prosecution  was  that  J.  Bradshaw  was  indebted 
fc<3  Thomas  Stainforth  in  the  sum  of  21  7s.  Id.  for  arrears  of  rent, 
B^-wai  that  on  the  2nd  of  December  last  Beujamin  Wilson  Stocks, 
b  he  agent  for  the  said  Thomas  Stainforth,  signed  an  authority  to 
^Samuel  Oldficld,  a  bailiff,  to  make  a  distress  upon  Bradshaw's 
^oods  for  such  sum. 

Between  12  and  1  o'clock  on  the  same  day  John  Parkin,  clerk 

t  €=»  Stocks,  took  the  said  authority  to  the  Spread  Eagle  public 

ouse,  and  there  saw  John  Kilner,  Oldfield's  deputy.   The  prisoner 

'alton,  who  is  also  a  self-appointed  bailiff,  was  there,  and  he 

lunteered  to  go,  and  went  with  Parkin  and  Kilner  to  Brad- 

aw's  house,  and  had  the  opportunity  of  seeing  the  authority. 

No  distress  was  made,  as   W  alton  and  Parkin,  who  tried  the 

^^Dor  of  Bradshaw's  house,  found  it  locked,  Kilner  being  on  the 

^^^posite  side  of  the  road. 

The  written  authority  was  returned  to  Oldfield,  who  gave  no 
^  v^^tructions  or  authority  to  either  of  the  prisoners  to  proceed  in 
^l^e  matter  of  the  said  dbtress. 

About  half-past  three  the  same  afternoon  the  prisoner  Walton 
'^^^ent  with  the  prisoner  Ogden,  who  is  a  self-appointed  bailiff  also, 
"•^^3  Bradshaw's  house,  and  demanded  the  money  owing  to  Mr. 
^^talnforth,  stating  that  if  it  was  not  paid  they  had  a  warrant  from 
^  magistrate,  and  would  break  open  the  door  and  make  the  dis- 
"^^ess ;  but  that  if  Bradshaw  would  pay  them  five  shillings  and  sij- 
'^cnce  for  expenses,  and  sign  an  I.  O.  U.  for  the  debt  payable  to 
-iMr.  Stocks,  at  the  rate  of  one  shilling  per  week,  they  would  be 
^mtisfied.     One  of  the  prisoners  shook  the  door  of  the  house. 

The  prosecutor  hesitated  and  Ogden  then  left  for  a  minute  and 
^ctnrn^  with  a  policeman.  Nothing,  however,  was  said  as  to 
Mrhat  the  policeman  was  to  do.  The  policeman  was  not  told  to 
^peiJc  to  the  prosecutor,  and  the  policeman  did  not  speak  to  the 
prosecutor.  The  policeman  had  only  been  told  that  the  prisonen^ 
"fA  a  distress  to  make,  and  were  afraid  of  a  disturbance. 

After  the  apnearance  of  the  policeman  the  prosecutor  agreed  to 
V^f  the  five  shillings  and  sixpence,  and  followed  the  prisoners  to  a 
^^^bouring  dram  shop,  and  there  paid  them. 

The  prosecutor  believed  the  prisoners  had  power  and  authority 
^distrain. 

It  was  objected  by  the  counsel  for    the  prisoners  that  the 
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evidjence  did  not  show  such  a  menace  as  is  contemplated  by  th 
24  &  25  Vict.,  c  96,  s.  45,  upon  which  the  first  count  of  th 
indictment  was  framed,  and  that  the  menaces  must  be  of  th 
same  nature  as  if  the  money  had  been  delivered  in  consequence  c 
them  would  have  constituted  the  offence  of  robbery,  and  that  th 
evidence  showed  that  the  money  had  been  obtained,  but  did  nc 
prove  a  robbery,  and  the  counsel  for  the  prisoners  further  ooi 
tended  that  the  prisoners  could  not,  on  the  indictment,  be  con 
victed  of  simple  larceny,  for  if  any  offence  was  proved  it  was  tbs 
of  obtaining  money  by  false  pretences,  and  that  therefore  th 
indictment  was  bad. 

I  overruled  the  objections,  and  directed  the  jury  that  the  word 
and  conduct  of  the  prisoners,  if  the  jury  believed  the  facts,  const! 
tuted  a  menace  within  the  meaning  of  the  statute. 

The  jury  said  they  considered  the  statement  made  by  the  pr 
soners  that  they  had  a  warrant  signed  by  a  magistrate  (which  wfl 
untrue),  supported  by  their  procuring  a  policeman  to  give  them 
supposed  authority  to  breaJc  into  the  house,  and  showing  th 
intent  by  violently  shaking  the  door,  was  a  menace  within  th 
meaning  of  the  Act. 

The  jury  found  both  prisoners  Guilty  generally,  and  I  sentence 
the  prisoners  to  six  months'  imprisonment  with  hard  labour,  be 
reserved  the  question  for  the  opinion  of  this  Court  whether  th 
objections  to  the  indictment  and  conviction  were  well  founded. 

Wilson  Ovehend, 

Chairman. 

Jan.  2  L —  Vernon  Blackburn  for  the  prisoner. — This  convictio 
cannot  be  sustained.  The  point  turns  upon  the  meaning  of  the  wor 
**  menaces,"  in  the  24  &  25  Vict.  c.  96,  s.  45.  There  is  no  ca« 
reported  of  a  conviction  in  which  the  menace  was  not  of  violent 
to  the  person.  Here  it  is  directed  to  a  seizure  of  the  prosecutor 
property.  In  Boscoe  upon  Evidence  in  Criminal  Cases  (p.  921 
3rd  edit.),  it  is  said :  **  With  regard  to  the  menaces,  they  must  I: 
of  t\\e  same  nature  as  if  the  money  had  been  delivered  in  conn 
quence  of  them,  would  have  constituted  the  offence  of  robbery.  I 
the  same  manner,  the  force  used  must  be  such  as  would  have  bee 
sufficient  to  render  the  taking  a  robbery.**  Here  the  money  wi 
obtained  by  the  prisoners  saying  that  they  had  a  warrant,  and  tlu 
if  the  money  was  not  paid  they  would  break  open  the  prosecutor 
door  and  distrain,  and  the  prosecutor  believed  that  the  prisonei 
had  authority  to  distrain.  This  was  more  like  obtaining  mone 
by  false  pretences,  than  a  demand  of  money  with  menaces  or  b 
force.  It  was  an  endeavour  to  give  greater  weight  to  the  fall 
pretence  that  they  had  a  warrant  to  distrain:  (Archbold's  Crin 
Law,  p.  361,    edit.  1862.)     Secondly,  as  to  the  count  for  larcen; 

Erle,  C.  J. — Sect.  49,  helps  you  on  your  way  in  arguing  tli 
point :  ''  It  shall  be  immaterial  whether  the  menaces  or  threat 
hereinbefore  mentioned  be  of  violence,  injury,  or  accusation,  to  I 
caused  or  made  by  the  offender  or  by  any  other  person." 
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Sanwof  for  the  prosecution. — Assuming  that  the  menaces 
^ftiottld  be  SQch  as  if  the  money  had  been  delivered  in  consequence 
"te  oonstitate  robbery,  still  there  was  sufficient  evidence  to  support 
^lie  conviction  in  tms  case.  With  respect  to  **  the  putting  in 
^car,"  which  is  an  ingredient  sometimes  in  the  case  of  robbery,  it 
U  treated  in  1  Rus.  on  Crimes,  879 ;  first  with  respect  to  those 
<5a8e8  in  which  the  fear  excited  has  been  of  injury  to  the  person ; 
^Moondly,  of  injury  to  the  property ;  and  thirdly,  of  injury  to  the 
^sharacter.  {Brown's  case,  O.  13.  1780,  Spencer's  case,  and  Simon^s 
^^sue  referred  to  in  1  Bus.  on  Crimes,  881,  were  then  read.) 

Wilde,  B. — AH  those  cases  are  threats  of  the  destruction  of 

tlxLLon,  J. — In  the  present  case  the  presence  of  the  police- 
^ooan  was  likely  to  allay  any  fear  of  personal  violence. 

Hannay. — Secondly,  as  to  the  count  for  larceny.      This  was 

-within  principle  of  obtaining  money  by  a  fraudulent  abuse  of  le^zral 

j>rooess,  which  amounts  to  krceny :  (2  Bus.  on  Crimes,  545.)    The 

mnstances  given  there  are  where  a  man,  intending  to  steal  a  horse, 

-t^es  out  a  replevin,  and  having  thereby  got  the  horse  from  the 

^slieriff,  rides  away.    And  so  also  where,  by  fraudulently  delivering 

^ui  ejectment,  and  obtaining  judgment  against  the  casual  ejector,  a 

person  gets  possession  of  a  house,  and  takes  the  goods,  intending 

^^o  steal  them.    The  foUowing  authorities  were  then  referred  to : — 

i  Hawk.  P.  C.  c  33,  s.  12 ;   2  East's  P.  C.  c.  16,  s.  96 ;  Rex  v. 

-ZVwtinrf,  2  Leech  C.  C.  721 ;  Reg.  v.  iVbrton,  8  Car.  &  P.  671. 

^he  present  case  is  similar  to  the  cases  where  money  has   been 

<>l)tained  by  ring  dropping,   which  amounts  to  larceny:  {Rex  v. 

Poison,  2  lieech,  640. ) 

Blackburn,  J. — That  class  of  cases  turns  on  the  point  that  the 
X^Tcperty  has  not  been  parted  with. 

Vernon  Blackburn^  in  reply. — All  the  cases  quoted  in  support  of 
^  conviction  upon  the  first  count  are  cases  of  threats  of  injury  to 
^^lie  person,  or  of  the  destruction  of  property.  Here  the  threat 
'^vis  only  of  putting  legal  process  in  force,  and  the  prosecutor 
Charted  with  his  property  under  that  false  pretence. 

Cur,  adv.  vult. 

Jan.  31. — ^WiLDE,  R — The  question  in  this  case  turns  upon 

^lie  proper  construction  of  the  24  &  25  Vict,  c  96,  s.  45.     The 

-Section  18  in  these  words:  **  Whosoever  shall,  with  menaces  or  by 

fittcej  demand  an^  property,  chattel,  money,  valuable  security,  or 

^ther  valuable  thing  of  any  person  with  intent  to  steal  the  same 

-^Ul  be  guilty  of  felony,"  &c.     There  are  many  demands  for  money 

<*  property  accompanied  by  menaces  or  threats  which  are  obviously 

lot  criminal,  nor  intended  to  be  made  so.     Thus,  in  a  case  of 

<3iaputed  title  to  personal  property,  a  man  may  threaten  his  oppo- 

^Hat  with  personal  violence,  if  he  does  not  relinquish  the  subject 

^  dispute,  and  he  would  not  be  within  the    intention  of  this 

^^tute.      Other  instances  would  offer  themselves  upon  a  little 

^^usideration.     Where  then  is  the  proper  limit  to  the  operation 
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of  this  section?  It  is  to  be  found  in  the  words  *•  with  intent  t< 
steal."  Nothinff  is  said  about  *^  violence "  in  conjunction  witl 
menaces,  still  less  of  violence'  to  the  person,  as  distinct  fron 
violence  to  property.  There  is  no  express  limit  except  in  th< 
words  "  with  intent  to  steal."  Now,  a  demand  of  money,  wirf 
intent  to  steal,  if  successful,  must  amount  to  stealing.  It  ii 
impossible  to  imagine  a  demand  for  money  with  intent  to  steal 
and  the  money  obtained  upon  that  demand,  and  yet  no  stealing. 
The  question  then  arises,  what  are  the  incidents  attending  the 
procurement  of  money  or  property  by  menace  or  threats  neces- 
sary to  constitute  stealing.  It  is  said  in  2  East,  p.  555,  c  26^ 
s.  3,  "  The  taking  in  all  cases  must  be  against  or  without  the 
consent  of  the  owners  to  constitute  larceny  or  robbery."  On  the 
other  hand  it  is  said,  at  the  same  place,  ^'A  colourable  ffd 
which  in  truth  is  extorted  by  fear,  amounts  to  a  taking  and  tres- 
pass." These  two  passages  of  the  learned  writer,  when  takez 
together,  appear  to  define  the  offence  of  stealing  in  the  case  oj 
menaces.  For  if  a  man  is  induced  to  part  with  property  througl 
fear  or  alarm,  he  is  no  longer  acting  as  a  free  agent,  and  is  nc 
longer  capable  of  the  consent  above  referred  to.  And,  accord- 
ingly, in  the  cases  cited  in  argument,  the  threatened  violence, 
whether  to  person  or  property,  was  of  a  character  to  produce,  in  $ 
reasonable  man,  some  degree  of  alarm  or  bodily  fear.  The  degree 
of  such  alarm  may  vary  in  different  cases.  The  essential  matter  ii 
that  it  be  of  a  nature  and  extent  to  unsettle  the  mind  of  thi 
person  on  whom  it  operates,  and  take  away  from  his  acts  tha' 
element  of  free,  voluntary  action  which  alone  constitutes  consent 
Now  to  apply  this  principle  to  the  present  case.  A  threat  oi 
menace  to  execute  a  distress  warrant  is  not  necessarily  of  i 
character  to  excite  either  fear  or  alarm.  On  the  other  hand,  thi 
menace  may  he  made  with  such  gesture  and  demeanor,  or  witl 
such  unnecessarily  violent  acts,  or  under  such  circumstances  o 
intimidation  as  to  have  that  effect.  And  this  should  be  decidec 
by  the  jury.  Now  in  this  case  there  was  evidence  very  propel 
to  be  left  to  the  jury  to  raise  the  above  question.  But  the  Chair 
man  left  no  such  question  to  them,  and  directed  them,  as  a  mattei 
of  law,  that  the  conduct  of  the  prisoners,  if  believed,  constitute< 
a  menace  within  the  statute. 

Our  judgment  that  this  conviction    cannot  be  sustained  i 
founded  entirely  on  this  ground. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  24  and  31  1863. 

CSefore  Erle,  C.  J.,  Blaokburn  and  KfiAxiNG,  J  J.,  Wilde,  B.» 

and  Mellob,  J.) 

Reg.  v.  R.  J.  Fbankland.  (a) 

Indidmeni — Partners — Joint  Stock  Company — Corporation. 

"^^^kis  priioiMr  was  indicted  for  embezzling  the  money  of  T»  B,  and  others 

.    Atf  matters^  and  the  evidence  was  that   T.  B.  was  a  partner  in  a  com^ 

JMuq^  of  more  t/ian  twenty  persons^  some  being  called  directors  and 

gathers  shareholders,   and  that  they  called  themselves    *'  The  B,  Jf. 

^nd  H,  Coal    Company,   Limited,*^  which  name  was  painted  over 

4the  offieie  door^  and  that  the  shares  were  transferable  without  the 

^sornent  of  the  other  partners,  and  that  a  share  ledger  was  kept, 

'J%ere  fdae  no  formal  proof  of  the   Compang  being  registered  under 

->     ^ik  Joint  Stock  Companies  Act,  or  of  its  being  a  corporation. 

^^^^H  thai  1^  ifUUctment  properly  laid  the  money  as  belonging  to  71  B, 

loiMers. 


J^HE  following  case  was  reserved  by  the  Chairman  of  the  West 
I^^  Biding  IntermecUate  Sessions^  held  at  Sheffield,  on  the  8th 
^^^cember,  1862,  for  the  opinion  of  this  Court : — 
,^  TTbe  prisoner,  Richard  «fohn  Frankland,  was  tried  before  me  at 
'^'^^  Intermediate  Sessions  for  the  West  Ridiog  of  Yorkshire,  held 
1^  Sheffield  on  the  8th  December,  1862,  upon  an  indictment 
J^^^uned  on  the  68th,  71st,  and  72nd  sections  of  the  Larceny  Act 
v^lie  24  &  25  Vict  c  96),  on  a  charge  of  feloniously  embezzling 
^^M6  several  sums  of  102.,  6il.lOtf.,  and  6/.  135.,  within  the  space 
^'P  nx  months,  while  employed  as  a  clerk,  from  Thomas  Bolland 
^^d  others,  his  masters. 

Tllie  first  witness  called  on  behalf  of  the  prosecution,  Philip 

^ooper,  proved,  in  his  examination  in  chief,  that  he  was  the 

^^Hager  of  the  Rotherham,  Mluibro',  and  Holmes  Coal  Company, 

^*  Ximited,''  that  T.  Bolland  was  one  of  the  partners  in  that 

c^oupany,  and  that  there  were  several  other  partners. 

lae  prisoner's  counsel  objected  to  the  last  question,  and  the 
answer'  eUcited,  on  the  ground  that  the  names  of  the  partners, 
I      -and  whether  more  than  two,  would  appear  from  the  partnership 
I      -deed  of  the  company. 


(«)  Beport«d  bj  John  Thompsox,  Esq.,  Barrister-at-Law. 
^OL.  IX.  T 
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Kbo.  X  orerraled  the  objection^  and  the  question  and  answer  wen 


^'         admitted. 


The  prisoner's  duties  were,  as  secretary  and  cashier  of  th< 

1863.       company,  to  receive  all  the  moneys  for  the  coals  sold,  and  ente 

Tudictimnt      them  in  the  cash  book,  and  account  for  them.    In  September  las 

Name-^omt  the  witncss  examined  his  accounts,  and  spoke  to  the  prisoner  abou 

^itockCompai^.  them,  and  told  him  he  had  received  moneys  which  he  had  no 

accounted  for,  and  had  sold  coals  and  not  given  receipts.     He  saic 

he  was  very  seriously  wrong  in  his  coal  accounts,  and  that  he  hai 

received    several  sums  which   he  had  not  accounted  for,  am 

witness  recommended  him  to  give  an  account  of  them.     He  the: 

made  out  an  account  of  sums  which  he  had  received,  amountiz^  t 

20  U  5s.  5d.,  which  he  said  was  correct,  so  far  as  he  could  recolfeo^-: 

but  there  were  still  some  other  sums  which  he  could  not  accouc 

for.     He  said  he  was  very  sorr^  for  what  he  had  done,  and  woul 

be  very  glad  to  give  every  assistance  in  unravelling  the  account 

Ten  days  afterwards  he  handed  in  another  account  of  mone^ 
received  by  him  and  not  accounted  for,  which,  with  the  fir^ 
account,  amounted  to  44SL  I2s.  He  said  he  had  spent  a  goc 
deal  in  postage  stamps  and  travelling  expenses,  and  on  the  sane 
day  he  handed  in  an  account  for  disbursements  amounting  -; 
109t  195.  Id. 

The  prisoner's  cash-book  did  not  contain  a  sum  of  102.  paid  S 
Ann  Askham,  on  the  18th  June;  6^.  10«.,  paid  by  Henry  Brsa 
on  the  30th  June;  and  62.  13«.,  paid  by  Ann  Askham,  ontJ 
15th  July. 

On  his  examination  the  witness  said  there  were  a  number 
shareholders  in  the  company,  and  directors  were  appointe* 
Witness  was  appointed  manager.  The  directors  appointed  tK 
cSlcerQ  of  the  company  by  resolutions,  which  were  recorded  ia 
minute  book  of  the  company.  After  the  rendering  of  his  fin 
account  the  prisoner  was  suspended  by  a  resolution  of  the  direc 
tors.  He  had  access  to  the  books  afterwards  to  enable  him  t 
make  out  his  second  statement  of  accounts.  His  duties  were  t 
have  charge  of  all  accounts,  to  receive  all  moneys,  to  enter  tb 
transfer  ox  shares,  and  fill  in  the  share  certificates.  The  directai 
made  an  annual  report  to  the  shareholders,  aud  the  prisoner  dre^ 
up  the  financial  part  of  it.  He  had  charge  of  the  mines  or^ 
ground,  and  he  sought  for  orders  for  coal  one  day  every  week  ^ 
Sheffield.  He  had  to  pay  the  workmen  their  wa^es,  and  had  't 
calculate  their  allowances,  and  was  the  only  traveUer  the  compaH 
had.  He  was  the  factotum  of  the  company.  His  salary  w^ 
lOOZi  per  year,  and  a  house  and  coals  and  candles.  Sinoe  he  hm 
left  the  service  of  the  company  two  officers  had  been  appointed  % 
his  place,  one  at  a  salary  of  80il,  and  the  other  at  a  Balarjr  ^ 
130£,  and  the  witness  now  acted  as  secretary  and  clerk.  iHm 
prisoner  also  kept  the  share  ledger.  There  was  painted  over  tb 
office  door  of  toe  company,  *'The  Rotherham,  MaslMro'^  a^ 
Holmes  Coal  Company,  'Liimited,'^  the  word ''Limited'' beiitf 
between  inverted  commas. 
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On  this  eyidence,  the  counsel  for  the  prisoner  objected  that  a       ^^^ 
Coort  of  Quarter  Sessions  had  no  jurisdiction  to  try  the  offence^  and  pba^klasp 

that  the  indictment  was  erroneous.     That  the  evidence  in  chief  of       

Hr.  Cooper  established,  that  the  prisoner  was  cashier  and  secre-        i^^- 
tuj  of  the  Botherhaniy  Masbro «  and  Holmes  Coal   Company,  /„<i^IJJ^j,^_ 
^Limited,"  of  which  Mr.  Cooper  was  the  manager,  and  the  cross-  iVam0— Jom< 
examination  had  elicited  that  there  were  eighty  shareholders  or  Stock  c<mp<mif. 
partnersi  and  also  directors  of  this  company,     xhat  the  officers  of 
the  company  were  appointed  and  suspended  by  resolution  of  the 
directors^  entered  m  their  minute  oooks.     That  shares  in  the 
company  were  transferred  by  certificates,  and  that  a  share  ledger 
was  Kept     This  was  not  therefore  a  private  partnership  of  which 
the  prisoner  was  clerk  or  servant,  but  a  corporate  body  or  public 
company,  of  which  the  prisoner  was  secretary  or  public  officer. 

In  support  of  this  view  the  Joint  Stock  Companies  Acts,  18.^6 
and  1857,  were  referred  to.  If  so,  the  offence  committed  by  the 
prisoner  was  a  misdemeanor  under  the  81st  or  82nd  section  of 
the  Larcenv  Act,  and  by  the  87th  section  of  the  same  Act  it  could 
not  be  tried  at  Quarter  Sessions. 

It  was  answered  by  the  counsel  for  the  prosecution,  that  the 
assumption  by  a  coal  company,  of  the  name  or  style  of  The 
Sotherham, .  Masbro',  and  Holmes  Coal  Company,  **  Limited," 
proved  nothing.  That  T.  Holland,  being  one  of  several  partners, 
the  moneys  embezzled  were  properly  laid  as  beine  the  moneys  of 
Urn  and  others.  That  sections  8 1  and  82  of  tne  Larceny  Act 
referred  to  and  applied  to  a  class  of  offences  entirely  different  from 
that  before  the  court,  and  that  there  was  no  evidence,  by  certifi- 
cate of  incorporation  or  otherwise,  to  satisfy  the  court  that  the 
coal  company  had  taken  advantage  of,  and  was  within  the  meaning 
of  the  tloint  Stock  Companies  Acts,  1856  and  1857,  and  had 
become  a  body  corporate  or  public  company  within  the  meaning  of 
those  Acts. 

I  overruled  the  objection  on  the  ground  that  there  was  no  suffi- 
cient evidence  before  me  to  establish  that  this  was  a  body  corporate 
or  public  company. 
tfohn  Famall  Askham  then  proved,  that  on  the  18th  June  the 

Emer  called  at  his  house  for  an  account,  due  to  the  Botherham, 
bro',  and  Holmes  Coal  Company,  and  his  wife  paid  him  10/. : 
lie  also  called  on  the  15th  July  for  a  further  account  of  6/.  13^., 
which  his  wife  paid  him. 

13ie  prisoner  receipted  the  bills,  which  were  handed  in  and 
TCad.  Thej  were  heaided  Mr.  J.  F.  Askham,  Sheffield,  Dr.  to  the 
Xotherfaam,  Masbro',  and  Holmes  Coal  Company,  *<  Limited." 

Hcmry  Bray  proved,  that  on  the  30th  June  he  paid  the  prisoner 

9L  lOi.  for  coals,  and  took  his  receipt,  which  was  handed  in,  and 

was  hcMded  in  the  same  manner  as  tne  last.     He  did  not  know  of 

ny  firm  of  Thomas  BoUand  and  others,  by  that  name,  and  had 

wver  deak  with  them. 

Ilia  was  the  case  for  the  prosecution.     The  prisoner's  counsel 
ejected  that  the  proof  of  the  persons  for  and  on  account  of  whom 
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the  moneys  alleged  to  be  embezzled  had  been  received  by  t 
Fraxklahd.  P^^i^ci^  varied  ttom  the  allegation  in  the  indictment,  and  tl 

'  unless  the  indictment  was  amended^  the  variance  was  fatal  and  1 

1^        indictment  bad.      The    indictment   alleged  the  prisoner  to 

7ntfirtmmf      ^luployed  as  clerk  to  Thomas  BoUand  and  others,  and  that  wh 

Nama^Jouu  SO  employed  he  received  the  sums  proved,  for  and  on  aoeount 

Stock  Compmijf.  the  Said  T.  BoUand  and  others,  his  masters^  and  embezzled  i 

same ;  whereas  the  receipts  put  iu,  signed  by  the  prisoner,  of  1 

sums  said  to  be  embezzlea,  were  sums  received  by  him,  as  appeal 

by  the  evidence  and  the  headine  oFthe  receipts  for  and  on  accoo 

of  the  Rotherham,  Masbro',  and  Holmes  Coal  Company,  '^Limite 

Neither  was  there  any  proof  that  the  prisoner  was  either  cleric 

servant  to  T.  BoUand  and  others. 

I  put  it  to  the  counsel  for  the  prosecution  whether  on  tl 
objection  they  would  amend  the  indictment  by  inserting  the  nat 
of  the  Rotherliam,  Masbro',  and  Holmes  Coal  Company,  ^Limitec 
in  the  place  of  ^'  Thomas  BoUand  and  others,'*  under  the  14  & 
Vict.  c.  100,  s.  1 ;  but  the  counsel  for  the  prosecution  replied  tt 
there  was  nothing  to  amend  by  or  to  show  that  the  prisoner  was  c 
properly  described  as  the  clerk  of  Thomas  BoUand  and  others,  a: 
the  moneys  embezzled  laid  as  their  moneys,  and  therefore  declin 
to  amend. 

I  then  overruled  the  objection,  and  held  the  indictment  to 
sufficiently  supported  by  the  evidence,  subject  to  a  case  for  t 
opinion  of  the  Court  of  Criminal  Appeal. 

The  counsel  for  the  prisoner  then  addressed  the  jury  on  t 
facts,  contending  that  the  evidence  did  not  support  the  indictmei 

I  directed  the  jury  that  the  sufficiency  of  the  indictment  was  i 
me  to  decide,  and  that  if  they  found  on  the  evidence  that  the  p: 
soner  had  received  these  sums  for  and  on  account  of  his  employe 
as  clerk,  and  had  appropriated  them  to  his  own  use,  they  ought 
£nd  him  guilty  on  this  indictment ;  if  they  had  any  doubt,  to  gi' 
him  the  bene6t  of  it* 

The  jury  found  the  prisoner  Guilty,  with  a  recommendation 
mercy. 

The  Court  sentenced  him  to  be  imprisoned  twelve  calend 
months  with  bard  labour,  subject  to  the  opinion  of  the  Court 
Criminal  Appeal  whether  I  was  right  in  overruling  the  objectio: 
raised  on  benalf  of  the  prisoner,  and  whether  on  the  above  fac 
the  conviction  could  be  sustained. 

Wilson  Overend,  Chairman. 

Jan.  24. — Campbell  Foster  for  the  prisoner. — The  convictio 
ought  not  to  be  sustained.  The  sessions  were  wrong  in  receivin 
evidence  that  Thomas  BoUand  was  one  of  several  partners.  Tl 
word  ^'  Limited  "  attached  to  the  name  of  a  joint  stock  company  i 
n  statutable  title.  The  proper  evidence  of  the  name  of  tb 
partnership  was  the  deed  of  settlement,  and  it  would  also  hav 
shown  that  the  company  was  a  corporation.  By  the  Join 
Stock  Companies  Act  (19  &   20   Vict,   c   47,   s.   113^   npoi 
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oompliance .  with  the  requisitions  of  the  Act,  the  Begistrar  of       ^"^ 
Joint  Stock  Companies  is  to  certify  that  the  company  is  incor-  y»AJX.A»f^ 

Erated,  and  that  it  is  limited,  and  thereupon  the  company  ^' shall  '     — - 
incorporated  accordingly •**      By  sect,  4,  all  trading  partner-  *     ^^^ 
'ahips  exceeding  twenty  persons  are  to  be  re^stered  under  the   /^^^Ywwr— 
Actj  aniess  constituted  by  private  Act  of  Paruament  or  charter.  Name  -Jomi 
[Mellor^  J. — What  was  there  to  show  that  the  prosecutors  were  ^ot^Comfo^. 
not  partners,  although  not  invested  with  the  privileges  conferred 
by  the  Joint  Stock  Coinpanies  Acts?]      The  word  "Limited** 
was  painted  over  the  office  door.     [Blackburn,  J. — That  is 
proof  that  they  held  themselves  out  as  a  company  completely 
registered,  but  not  that  they  were  completely  registered.]      Sects. 
5  and  13  require  such  companies  to  insert  the  word  ^'limited  "  at 
the  end  of^the  name    of  the  company.     (Taylor  on  Evidence 
n.  288,  289,  was  then  referred  to.)     Secondly,  the  cross-examina- 
tioD  showed  the  existence  of  an  incorporated  company.  [Wilde,  B. 
—Was  it  not  necessary  to  show  that  it  was  a  corporation  by  the 
certificate  of  registration  ?] 

The  learned  counsel  then  cited  Count  Durouve's  case  (1  East. 
P.  C.  415). 

No  counsel  appeared  for  the  prosecution. 

Cur.  adv.  vuli. 

Jan.  31. — Erle^  C.  J. — In  this  case  the  prisoner  was  convicted 
of  embezzling  the  money  of  Thomas  BoUand  and  others,  and  we 
think  that  the  facts  are  sufficient  to  support  the  conviction^  and 
that  the  objections  made  at  the  argument  were  then  answered, 
with  one  exception,  viz.,  that  there  was  evidence  which  ought  to 
have  been  left  to  the  jury  to  show  that  the  Rotberham  Coal  Com- 
pany, Limited,  was  a  corporation.     It  appears  that  Bolland  and 
others  carried  on  business  under  the  name  of  the  Rotherham,  Mas- 
hio',  and  Holmes  Coal  Company,  Limited.    Some  members  of  the 
company  were  called  directors  and  others  shareholders,  and  the 
Qnmber  of  members  had  far  exceeded  twenty.     The  name  of  the 
company  was  over  the  door.     The  shares  were  transferable,  with- 
out the  consent  of  the  other  shareholders,  and  a  minute  book  for 
resolutions  was  kept.    It  was  contended  that  these  were  com- 
^fiances  with  the  requirements  of  the  Joint  Stock  Comjpanies  Act 
(7  &  8  Vict.  c.  110),  and  so  were  indications  on  which  the  jury 
miffht  find  that  the  company  was  registered  according  to  that  Act, 
and  so  incorporated.    It  was  contended  further,  that  the  number 
of  riiareholders  and  the  transfer  of  shares  were  in  violation  of  that 
Act»  if  it  was  not  registered,  and  that  the  presumption  was  against 
Ql^^lity,  and  that  all  this  was  for  the  junr.     The  answer  is  that  a 
mining  company  on  the  cost  book  principle  is  declared  to  be  law- 
ful by  the  same  statute,  and  that  such  a  company  might  lawfully  do 
all  that  was  supposed  to  be  unlawful  under  that  statute,  and  we 
refer  to  the  authorities  and  arguments  in  Mr.  Wordsworth's  book 
oa  J(nnt  Stock  Companies  (p.  193)  to  show  that  colliery  com- 
fames  in  any  county  in  England  may  lawfully  be  carried  on,  with- 


278  CBIUNAL  LAW  0A8B8. 

^         out  registration,  on  the  cost  book  principle.     A  further  answei 

TtLAMKLAXD.  that  thc  prisouor  alleges  that  registration  exists.     If  so,  it  most 

rr^       in  writing,  and,  as  a  general  rule,  the  party  who  claims  to  put  1 

^       contents  of  a  writing  m  evidence  must  produce  it,  or  account  for 

Tnduimmi—  absence.     This  the  prisoner  does  not  do.     If  he  offered  testimo 

^J^^^^j^  of  a  witness  who  said  either  that  he  had  seen  the  register, 

stock  CompoHj/.  ^^^^  ^^  j^j  heard  the  prosecutors  say  that  it  existed,  the  evidei 

would  be  rejected  on  the  principle  above  mentioned.     If  the  wo: 

are  inadmissible,  equally  (as  far  as  the  application  of  that  prind 

is  concerned)  are  actions  offered  as  aeconaary  evidence  of  the  sai 

writing.    It  should  be  noted  that  if  the  company  is  incorporat 

it  must  be  by  a  writing  under  the  statute,  made  within  a  few  ye 

past,  and  that  a  trading  corporation  under  this  statute  differs  fn 

a  corporation  for  public  purposes,  and  from  a  corportition  by  p 

scription ;  so  that  evidence  admissible  to  prove  the  existence 

such  corporations  as  were  last  mentioned  would  not  be  necessar 

admissible  to  prove  a  modern  charter  or  a  recent  registration* 

this  case  we  see  no  reason  for  taking  it  out  of  the  operation  of  1 

general  principle.    It  should    be    noted    also    that  a  compa 

intending  to  be  registered  may  fail  to  fulfil  some  of  the  conditic 

required  for  a  valid  registration,  and  though  they  would  vioL 

the  Joint  Stock  Companies  Act  by  carrying  on  business  with( 

registration,  the  directors  and  shareholders  would  not  lose  th 

legal  rights  as  owners  of  property,  neither  would  they  be  pla( 

out  of  the  protection  of  the  law  because  the  imperfect  registrati 

failed  to  make  them  a  corporation.    For  these  reasons  I  am 

opinion  that  there  was  no  evidence  which  ought  to  have  been  1 

to  the  jury  that  the  company  was  incorporated. 

Blackburn,  J. — In  this  case  I  yield  to  the  authority  of  i 
four  Brothers,  and  join  in  their  judgment;  but  I  think  it  necessi 
to  say  that  I  do  not  agree  in  their  reasoning,  which  I  think  mig 
in  other  cases,  lead  to  conclusions  which,  as  at  present  advised 
think  not  law.  In  the  present  case  the  question  is  whetl 
Thomas  Bolland  and  others  were  the  employers  of  the  prison 
There  was  sufficient  evidence  to  support  a  verdict  for  the  Cron 
but  I  wish  to  guard  against  it  bem^  supposed  that  whene^ 
individuals  are  shown  to  share  the  profits  of  a  trading  body  car 
ing  on  business  under  a  name,  e.  ^.,  "  Peninsula  and  Orien 
Steam  Packet  Company"  (a  matter  which  might  always  be  pro^ 
as  to  the  shareholders  in  a  corporation),  i  say  I  wish  to  gui 
against  being  supposed  to  agree  that  on  such  evidence  being  gi^ 
In  a  suit  between  third  parties,  the  jury  should  be  directed,  a 
matter  of  law,  that  they  must  find  that  the  individuals  are  partn 
in  a  firm  of  that  name,  unless  a  charter  under  seal,  or  some  otl 
conclusive  proof  to  the  contrary,  is  produced. 

Conviction  affirmed 


CBimHAL  Z.4V  0A8B8.  279 


VICEOHANCELLOB  STUARTS  COURT. 

January  16,  1863. 
Re  SArNDEBB's  Estate. 

SAX7NDEB8  V.  WaBTON. 

FAmy —  Voluntary  seUtement  previous  to  conpidion-^ForJeUure. 

^  &,  4^Ur  commuting  certain  felonious  acts^  hut  before  his  apprehension^ 
.  oiuf  contnetaon^  executed  a  wAuntary  settlement  of  personal  estate  m 
favour  of  his  wife  and  children  : 
BM^  that  the  settlementy  having  been  executed  with  anintention  to  defeat 
the  rights  of  the  Crown^  was  void. 

THE  question  in  this  case  was  as  to  the  validity,  as  against  the 
Grown,  of  a  voluntary  settlement  of  personalty  made  by  a. 
fidon  between  the  commission  of  a  felony  and  his  conviction  for  the 
«sme. 

By  an  indenture  dated  23rd  May,  1861,  made  between  Alfred 
Saunders  of  the  one  part,  and  the  said  John  Browning  and 
William  Jones,  of  the  other  part,  the  said  A.  Saunders  assigned 
to  the  said  Browning  and  Jones  all  his  interest  under  the  wm  of 
Us  father  (who  died  in  1860)  upon  trust,  immediately  upon  the 
Receipt  of  the  same,  to  invest  the  same  in  Government  or  real 
securities  in  Victoria,  and  pay  the  interest,  dividends,  and  annual 
|)roceeds  to  his  wife  for  life,  and  after  her  decease  for  his  children 
absolutely  as  therein  mentioned. 

At  the  date  of  this  deed  Alfred  Saunders  was  residing  at 
Helboume,  in  Australia. 

On  the  8th  June,  1861,  Alfred  Saunders  was  taken  into  custody, 
^xA  on  the  21st  June,  1861,  he  was  convicted  of  embezzlement, 
^  sentenced  to  imprisonment.  By  the  law  of  Victoria,  embez- 
zlement is  felony. 

The  trustees  of  the  settlement  now  presented  a  petition  for  the 
Payment  to  them  of  the  share  now  stanaing  in  court  to  the  credit 
<>f  ^  the  account  of  the  {)laintiiF,  Alfred  Saunders,  or  the  parties 
^titled."  The  suit  in  which  Alfred  Saunders  was  plaintiff  was  a 
^Uit  for  the  administration  of  the  estate  of  the  father. 

It  appeared  that  the  acts  of  embezzlement  in  respect  of  which 
,!^  Saunders  was  convicted  were  committed  in  November  and 
*^^cember,  1860. 
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Sauvdbbs 

V. 

Wabtoit. 
1863. 

Vohmiary 
Settlement^-' 
Forfeiimre. 


The  petition  contained  the  following  statement: — ''I 
his  conyiction  or  apprehension  the  said  Alfred  Saunders 
and  proposed  to  the  cornoration  of  Melbourne,  who  subse 
arrested  and  prosecutea  him,  that  upon  receiving  the 
coming  to  him  in  this  suit,  he  would  pay  and  make  f^ 
moneys  which  had  been  used  or  appropriated  by  him  beloc 
the  corporation.'* 

Greene,  Q.  C,  and  Talfourd  Salter  (of  the  common  I 
appeared  for  the  petitioners. 

WkkenMf  for  the  Crown,  dwned  the  fund,  as  being  fbrf< 
the  conviction.     He  cited  Morewood  v.  Wilkes  (6  Carr.  &  ] 

The  Yice-Chancellob. — The  question  is,  whether  the 
ment  of  the  23rd  May  was  executed  in  order  to  defeat  tl 
of  the  Crown  to  the  personal  property  of  the  felon.  If  t 
mentioned  in  the  indictment  is  correct,  the  act  of  felo 
committed  before  the  execution  of  ijie  deed.  It  has  been 
that  the  date  in  the  indictment  was  immaterial;   and  t 

Jrisoner  might  be  convicted  on  any  act  committed  before  tl 
t  may  be  in  a  sense  immaterial ;  but  only  in  the  sense 
might  have  been  shown  to  be  fedse  by  those  who  allege  tl 
so.  I  think  the  date  mentioned  in  the  indictment  must  b 
facie  evidence  of  the  true  date  of  the  act  The  petition  ni 
states  an  offer  to  pay  the  money,  which  must  have  bee 
before  the  settlement ;  I  assume,  therefore,  that  the  ac 
mitted  were  before  the  date  of  the  settlement;  and  if  tl 
was  executed  in  apjirehension  of  a  conviction,  it  was 
fraudulent.     The  petition  must  be  dismissed  so  far  as 

Gyment  of  the  fund  in  court  to  the  trustees  of  the  settle 
ay,  1861,  and  it  must  be  declared  that  that  settlei 
invalid.  The  costs  of  all  parties  to  come  out  of  the  : 
court,  and  the  balance  to  be  transferred  to  the  Solicito 
Treasury  and  the  Assistant  Paymaster  for  the  time  being. 
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CENTRAL  CRIMINAL  COURT. 

May  15,  1862. 

(Before  Mr.  Justice  Willes.) 

Rso.  V.  Bbowx.  (a) 

Forgery — Solicitor  far  prisoner-^PrivUege. 

A  ioSeHor  for  the  prisoner  is  bound  to  produce  a  document  when  the 
pritontr  is  charged  with  an  ojffenee  in  respect  of  such  document, 

THOMAS  HENRY  JOHNSON  BROWN  was  charged  wHh 
forging  and  uttering  a  receipt  for  6Lf  with  intent  to  de&aud. 
SXeigh  and  Giffard  for  the  prosecution. 

The  prisoner  was  indicted  for  forgery,  and  it  appeared  that  in 
^Uarch  last  he  had  preferred  a  charge  of  forgery  against  a  man  ot* 
tlie  name  of  Brittain.     To  conduct  the  prosecution  in  that  case  a 

Etleman,  now  called  as  a  witness  for  the  present  prosecution^ 
been  retained,  John  Abrahams,  who  said  —  I  have  been 
^CTYed  with  a  subpoena  duces  tecum,  to  produce  certain  documents; 
l>nt  they  came  into  my  possession  as  solicitor  for  the  prosecution 
in  Reg.  v.  Brittainy  in  which  case  I  was  retsdned  by  him  as  solicitor 
ftr  the  prosecution. 

TViLLES,  J. — What  do  you  say  to  that,  Mr.  Sleigh? 

Sleigh. — A  solicitor  cannot  refuse  to  produce  documents  deposited 
with  mm  by  a  person  charged  with  an  offence  in  respect  of  such 
^uments,  otherwise  justice  might  be  defeated.  Take  the  case  of 
^  person  who,  having  forged  an  instrument,  upon  detection  places 
U  m  his  attorney's  hands.  Were  the  privilege  here  sought  to  be 
established  granted,  conviction  might  be  impossible,  by  reason  of 
the  non-production  of  the  forged  documents. 

Willes,  J. — I  think  the  documents  must  be  produced. 

The  prisoner  was  undefended. 

Guilty. 


(a)  Bepcrted  bj  Bobkrt  Obbioob,  Esq.,  Barnster-at-Law. 
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CENTRAL  CBIMINAL  COURT. 

January  7,  1863. 

(Befisre  tbo  Common  Sebgeant.) 

Reg.  v.  GrOYEiu(a) 

Coinage  offence-^24t  ^  25  VtcL  c.  99,  s.  21. 
A  galvanic  battery  %$  a  machine  within  the  meaning  of  the  Act 

LOUIS  GOVER  was  indicted  for  feloniously  having  in  ■ 
possession  two  galvanic  batteries  for  the  making  of  counterfS 
coin. 

John  Clerh  and  Poland  for  the  prosecution. 

Lilley  for  the  prisoner. 

The  24th  section  of  the  24  &  25  Vict  c  99,  enacts  th-a 
Whosoever,  without  lawful  authority  or  excuse  (the  pre 
whereof  shall  lie  on  the  party  accused)  shall  knowingly  make, 
mendy  or  begin  or  proceed  to  make  or  mend,  or  buy  or  sell, 
have  in  his  custody  or  possession,  any  puncheon,  counter  pis. 
cheon,  matrix,  stamp,  die,  pattern,  or  mould,  in  or  upon  which  th^ 
shall  be  made  or  impressed,  or  which  will  make  or  impress,  • 
which  shall  be  adapted  and  intended  to  make  and  impress  tl 
figure,  stamp,  or  apparent  resemblance  of  both  or  either  of  tl 
sides  of  any  of  the  Queen's  current  gold  or  silver  coin,  or  of  as: 
coin  of  any  foreign  prince,  state,  or  country,  or  any  part  or  par" 
of  both  or  either  of  such  sides,  or  shall  make  or  mend,  or  begin  ^ 
proceed  to  make  or  mend,  or  shall  buy  or  sell,  or  have  in  b 
custody  or  possession,  any  edger,  edging  or  other  tool,  coll^ 
instrument,  or  engine  adapted  and  intended  for  the  marking  * 
coin  round  the  edges  with  letters,  grainings,  or  other  marks  ^ 
figures  apparently  resembling  those  on  the  edges  of  any  such  co^ 
as  in  this  section  aforesaid,  knowing  the  same  to  be  so  adapted  ar^ 
intended  as  aforesaid ;  or  shall  make  or  mend,  or  begin  or  process 
to  make  or  mend,  or  shall  buy  or  sell,  or  have  in  his  custody  or  po* 
session  any  press  for  coinage,  or  any  cutting  engine  for  cutting  b 
force  of  a  screw,  or  of  any  other  contrivance,  round  blanks  out  ^ 
gold,  silver,  or  other  metal  or  mixture  of  metals,  or  any  othe 
machine,  knowing  such  press  to  be  a  press  for  coinage,  or  knowins 

(a)  Beported  hj  Robcht  Orbidqb,  Esq.,  BarrUter-«t^Ltw. 
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<ach  engine  or  machine  to  have  been  used  or  to  be  intended  to  be        ^■^^ 
nsedfor  or  in  order  to  the  ialse  making  or  counterfeiting  of  any  such      oovks. 

<X)in  as  in  this  section  aforesaid,  shaU,  in  England  and  Ireland  be        

guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and        ^^- 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of 'the  court,  coinage  ofinee. 
to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
j-ears,  with  or  without  nard  labour,  and  with  or  without  solitary 
confinement. 

The  facts  of  the  case  were  as  follows  :*- 

On  the  6th  of  December,  Brannan,  a  police  constable,  employed 
by  the  Mint,  went  to  the  house  of  the  prisoner,  and  in  a  room 
admitted  to  be  occupied  by  him,  found  laales  with  white  metal  in 
"thm,  files  with  metal  in  their  teeth,  a  basin  with  sand  and  water 
is  it,  a  bag  containing  plaster  of  Paris,  bottles  containing  acid, 
-olamps  for  holding  a  mould  while  the  metal  is  poured  in,  a  piece  of 
antimony,  and  a  get,  that  forms  the  channel  of  the  mould  when  the 
xiaetal  is  poured  in,  and  two  galvanic  batteries. 

He  showed  these  articles  to  the  prisoner,  who  said  '^  they  are 
not  coining  instruments."  No  counterfeit  coin  was  found,  and  at 
tie  trial  a  card,  purporting  to  be  a  business  card  of  the  prisoner, 
'therein  he  described  himself  as  an  **  electro-plater  to  the  trade," 
"Was  produced  by  his  counsel. 

Mr.  Webster,  Inspector  of  Coin  to  the  Mint,  proved  that 
^donnterfeit  coin  is  invariably  electro-plated  before  it  is  put  into 
<iircalation,  that  antimony  is  mixed  with  the  other  metals  to  make 
tlie  coin  sound  better,  files  for  finishing  the  coin,  and  that  sand  and 
^ater  is  used  to  take  away  the  brightness  after  the  coin  is  finished. 
Be  also  stated  that  electro-plating  generally  was  done  by  the  aid 
'^galvanic  batteries. 

LSley,  for  the  prisoner,  contended  that  the  word  machine^  as 
^lued  in  the  Act,  must  be  taken  to  mean  a  machine  used  for  the 
purposes  expressed  by  the  Act,  as  a  press  for  coinage^  cutting 
engine,  or  any  other  contrivance,  for  cutting  blanks  out  of  yoldj  siloer, 
^  other  metal  or  mixture  of  metals.  The  words  *'  or  any  other 
^^ehhuT  followed  immediately  in  that  sentence,  and  could  apply 
'^ndy  to  a  variety  of  machine  used  for  the  purposes  mentioned. 
£leetro-i)lating,  as  applied  to  coinage,  was  not  mentioned  in  any 
'Wayyana  firom  the  care  with  which  all  other  instruments  of  coining 
^ere  specified  in  the  Act,  it  was  an  omission  that  could  not  in 
^lus  case  be  supplied. 

The  Common  Sergeant,  having  consulted  Mr.  Justice 
Keating,  ruled  that,  upon  the  evidence,  the  galvanic  batteries 
Were  machines  within  the  meaning  of  the  Act,  and  refused  to 
deserve  the  point. 


384  CRIMINAL  LAW   CASE& 


CENTRAL  CRIMINAL  COURT. 

October  30,  1862. 

(Before  Mr.  Baron  Martin.) 

Beg.  v.  Bbaun  and  Eobtoske.  (a) 

Bankruptcy^-^IndictmerU — Election. 

Indictment  contained  nuiny  counts  charging  various  misdemec 
amongst  them  counts  for  conspiracy.  There  being  evidence  to  ; 
the  jury  upon  the  conspiracy  only^ 

Prosecution  made  to  elect  upon  which  count  the  case  shall  be  left  i 
Jury, 

DAVID  BRAUN  and  Benjamin  Kortoske  were  cha; 
with  unlawfully,  after  being  adjudged  bankrupts,  wili 
falsifying  their  books  with  intent  to  aefraud.  There  were  o 
counts  for  conspiring  together,  and  with  other  persons,  with  a 
intent. 

Ballantine,  Serjt.,  Sargood^  and  Metcalfe  for  the  prosecut: 
Collier^  Q.C.,  Giffiard,  and  F.  H.  Lewis  for  the  defendants. 
The  indictment  was  as  follows : — 

Central  Criminal  Court)  The  jurors  for  our  Lady  the  Queen  upon  1 
to  wit.  J      oath  present,  that  before  and  at  the  tin 

committing  the  offences  hereinafter  mentioned,  to  wit,  on  the  first 
of  !* January,  in  the  year  of  our  Lord  One  thousand  eight  hundred 
sixty-one,  and  between  that  time  and  the  committing  the  offe 
hereinafter  mentioned,  David  Braun  and  Benjamin  Kortoske  ^ 
traders,  and  that  (to  wit),  on  the  third  day  of  September,  in  the  yei 
our  Lord  One  thousand  eight  hundred  and  sixty-one,  they  committe 
act  of  bankruptcy,  and  that  (to  wit),  on  the  thirteenth  day  of  Jam 
in  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-two 
said  David  Braun  and  Benjamin  Kortoske  were  partners  in  trade, 
were  duly  adjudged  and  declared  bankrupts  by  the  Court  of  Bankru 
in  BasinghaU-street,  in  the  city  of  London,  and  that  the  said  D 
Braun  and  Benjamin  Kortoske  did,  after  the  said  act  of  bankru 
committed,  and  within  the  jurisdiction  of  the  Central  Criminal  C 
wilfully  and  unlawfully,  with  intent  to  defraud  their  creditors,  altei 
falsify  divers  of  their  books  and  writings,  contrary  to  the  form  oi 
of  the  statute  in  such  case  made. 

(a)  Reporttd  by  Bobbrt  Obbxdqe,  Esq.,  BarrisUr-ai-Law. 


V. 

Beaux 
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Second  emmi. — ^And  the  jarora  aforesaid,  upon  their  oath  aforesaid, 
farther  present  that  afterwards  (to  wit),   on  the   fifteenth  day  of      „^^ 
OTiary,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-      "lilST 
"0,  and  within  the  jurisdiction  of  the  Centnd  Criminal  Court,  the  said    Kobtooul 

avid  Braun  and.  Benjamin  Kortoske,  after   such  act  of  bankruptoy        

•mmitted,  wilfully  and  unlawfully,  and  with  intent  to  defraud  their        ^f^ 

^^  «-  -editors,  did  make  divers  false  and  fraudulent  entries  in  divers  books  Bankmpiog 
<^'^^  accounts  against  the  form  of  the  statute  in  such  case  made.  /imAoImmi— 

Third  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  EUaku, 
^^^:^  further  present  that  afterwards  (to  wit),  on  the  said  fifteenth  day  of 
•^^■nuary,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
^»-=arty-two^  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
'^^S:^^  said  David  Braun  and  Benjamin  Kortoske,  in  contemplation  of 
^^^^Jikruptcy,  did  wilfully  and  unlawfully,  and  with  intent  to  defraud 
"^^^^^ir  creditors,  alter  and  falsify  certain  books  and  writings  of  and 
^  ^ifclonging  to  them,  against  the  form  of  the  statute  in  such  case  made. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
^^^^  further  present  that  afterwiurds  (to  wit),  on  the  said  fifteenth  day  of 
•^^^nuary,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
^^  :3«:ty-two,  and  within  the  jurisdiction  t)!  the  Central  Criminal  Court, 
^^^^  said  David  Braun  and  Benjamin  Kortoske,  in  contemplation  of 
't>«fc.iikruptcy,  did  wilfully  and  unlawfully,  with  intent  to  defraud  their 
^■>  >«5ditors,  inake  false  and  fraudulent  entries  in  divers  books  of  account, 
^  MJL  uinst  the  form  of  the  statute  in  such  case  made. 

^fth  count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
^^^  further  present  that  afterwards  (to  wit),  on  the  said  fifteenth  day  of 
-J^  unary,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
^^^aKty-two^  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
^^^«  said  David  Braun  and  Benjamin  Kortoske,  with  intent  to  defeat 
5^^^  law  relating  to  bankrupts,  did  wilfully  and  unlawfully,  and  with 
^^^"^ent  to  defraud  their  creditors,  alter  and  falsify  divers  of  their  books 
^^K^^  writings,  against  the  form  of  the  statute  in  such  case  made. 

Sixth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
*^xther  present  that  afterwards  (to  wit),  on  the  day  and  year  aforesaid, 
^^d  within  the  jurisdiction  of  the  Central  Criminal  Court,  the  said 
*^^^vid  Braun  and  Benjamin  Kortoske,  with  intent  to  defeat  the  law 
^J^Iating  to  bankrupts,  did  wilfully  and  unlawfully,  and  with  intent  to 
^^finud  their  creditors,  make  certain  false  and  fraudulent  entries  in  their 
^HV)ks  of  account,  contrary  to  the  form  of  the  statute  in  such  case  made. 

Setenih  couni.r-And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

^o  further  present  that  afterwards  (to  wit),  on  the  said  fifteenth  day  ot 

^^^Boary,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 

^^rty^wo^  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 

.^^e  aaid  David  Braun  and  Benjamin  Kortoske,  so  being  adjudged 

.  ^^^likrupts  as   aforesaid,   did  wilfully  and  unlawfully,  with  intent  to 

^^&at  the  objects  of  the  law  of  bankruptcy,  and  to  defraud  and  defeat 

^^«  rights  of  their  creditors,  make  divers  false  and  fraudulent  entries  or 

^^^tements  in  the  books  and  writings  relating  to  their  property,  trade, 

^^alings,  and  affairs  against  the  form  of  the  statute  in  such  case  made. 

^^       Eight  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

T^  Tiber  present  that  afterwards(to  wit),  on  the  said  fifteenth  day  of  January, 

*^^  the  year  of  our  Lord  One  thousand  eight  hundred  and  si*ty-two, 

^li^d  within  the  jurisdiction  of  the  Central  Criminal  Court,  the  said 

'^^^vid  Braun  and  Benjamin  Kortoske,  so  being  adjudged  bankrupts  as 
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aforasaid,  did  wilfollj  and  unlawfully,  with  intent  to  defeat  the  olg 

^  of  the  law  of  bankruptcy,  and  to  defraud  and  defeat  the  righta  of  I 

^^^      creditors,  make  divers  fiJse  and  fraudulent  omissions  from  the  booka 

Konotxx.    writings  relating  to  their  property,  trade,  dealings,  and  affiura  agi 

*—        the  form  of  the  statute  in  such  case  made. 

1862.  iWnl/i  cotfit^.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid 

BimknmtM^  further  present  that  within  three  months  next  before  the  date  of 

jmSkuZ—   said  David  Braun  and  Benjamin  Kortoske  being  adjudged  bankrupt 

AdiM.      aforesaid  (to  wit),  on  the  fifteenth  day  of  October,  in  the  year  of 

Lord  One  thousand  eight  hundred  and  sixty-one,  and  within  the  ji 

diction  of  the  Central  Criminal  Court,  the  said   David  Braon 

Benjamin  Kortoske  did  wilfully  and  unlawfully,  with  intent  to  con 

the  state  of  their  affairs,  and  to  defraud  and  defeat  the  rights  of  t 

creditors,  alter  and  falsify  divers  books  and  writings  relating  to  t 

property,  trade,  dealings,  and  affairs,  against  the  form  of  the  statat 

such  case  made. 

Tatih  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid 
further  present  that  within  three  months  next  before  the  date  of 
said  David  Braun  and  Benjamin  Kortoske  being  adjudged  bankn 
as  aforesaid  (to  wit),  on  the  said  fifteenth  day  of  October,  in  the  i 
of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  and  within 
jurisdiction  of  the  Central  Criminal  Court,  the  said  David  Braun 
Benjamin  Kortoske  did  wilfully  and  unlawfully,  with  intent  to  con 
the  state  of  their  affairs,  and  to  defraud  and  defeat  the  rights  of  t 
creditors,  make  divers  false  and  fraudulent  entries  and  statements  in 
books  and  writings  relating  to  their  property,  trade,  dealings,  and  afl 
against  the  form  of  the  statute  in  such  case  made. 

Eleventh  count. — And  the  jurors  aforesaid,  upon  their  oath  aforee 
do  further  present  that  within  three  months  next  before  the  date  of 
said  David  Braun  and  Benjamin  Kortoske  being  adjudged  bankrupt 
aforesaid  (to  wit),  on  the  fifteenth  day  of  October  in  the  year  of  our  I 
One  thousand  eight  hundred  and  sixty-one,  and  within  the  jurisdic 
of  the  Central  Criminal  Court,  the  said  David  Braun  aud  Benja 
Kortoske  did  wilfully  and  unlawfully,  with  intent  to  conceal  the  stat 
their  affairs,  and  to  defraud  and  defeat  the  rights  of  their  creditors,  n 
divers  false  and  fraudulent  omissions  from  the  books  and  writi 
relating  to  their  property,  trade,  dealings,  and  affairs,  against  the  fori 
the  statute  in  such  case  made. 

Twelfth  count. — And  the  jurors  aforesaid,  upon  their  oath  afores 
do  further  present  that  within  three  months  next  before  the  date  of 
said  David  Braun  and  Benjamin  Kortoske,  being  ai^udged  bankn 
as  aforesaid  (to  wit),  on  the  said  fifteenth  day  of  October  in  the  year  of 
Lord  One  thousand  eight  hundred  and  sixty-one,  and  within  the  ja 
diction  of  the  Central  Criminal  Court,  the  said  David  Braun  and  Beiga] 
Kortoske  did  wilfully  and  unlawfully,  with  intent  to  defeat  the  cltj* 
of  the  law  of  bankruptcy,  and  to  defraud  and  defeat  the  rights  oft! 
creditors,  alter  and  falsify  divers  books  and  writings  relating  to  tl 
property,  trade,  dealings,  and  afibirs,  against  the  form  of  the  atatoti 
such  case  made. 

Thirteenth  count. — And  the  jurors  aforesaid,  upon  their  oath  af( 
said,  do  further  present  that  within  three  months  next  before  the  date 
the  said  David  Braun  and  Bei\jamin  Kortoske,  being  adjudged  b« 
rupts  as  aforesaid  (to  wit)  on  the  said  fifteenth  day  of  October,  in 
year  of  oor  Lord  one  thousand  eight  hundred  and  sixty-one^  and  wit 
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tfaeiorisdictimi  of  the  Central  Criminal  Court,  the  said  David  Braun  and 
BeDJimin  Kortoske  did  wilfuUj  and  nnlawfollj,  with  intent  to  defeat  the       ^^^^ 
objects  of  the  law  of  bankruptcy,  and  to  defraud  and  defeat  the  rights  of        j^^^ 
their  creditors,  make  divers  &lse  and  fraudulent  entries  and  statements    Kobioskk. 

in  the  books  and  writings  relating  to  their  property,  trade,  dealings,  and 

affiun^  against  the  form  of  the  statute  in  such  case  made.  }^^ 

FowrUenih  cotm/.^-And  the  jurors  aforesaid,  upon  their  oath  afore-  Bankruptcy— 
Mid,  do  further  present  that  within  three  months  next  before  the  date  of  Indktmmu— 
the  eaid  David  Braun  and  Benjamin  Kortoske,  being  adjudged  bank-      SieeHon. 
npts  as  aforesaid  (to  wit),  on  the  said  fifteenth  day  of  October,  in  the 
jHirof  our  Lord  One  thousand  eight  hundred  and  sixty  one,  and  within 
the  jurisdiction  of  the  Central  Criminal  Court,  the  said  David  Braun  and 
Beojamin  Kortoske  did  wilfully,  wickedly,  and  unlawfully,  with  intent 
to  defeat  the  objects  of  the  law  of  bankruptcy  and  to  defraud  and  defeat 
the  rights  of  their  creditors,  make  divers  false  and  fraudulent  omissions 
from  the  books  and  writings  relating  to  their  property,  trade,  dealings, 
lod  afiaira,  against  the  form  of  the  statute  in  such  case  made. 

Fifteenth  count, — ^And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  farther  present  that  within  sixty  days  next  before  the  date  of  the 
Mid  David  Braun  and  Benjamin  Kortoske,  being  adjudged  bankrupts 
as  aforesaid  (to  wit)  on  the  said  fifteenth  day  of  October,  One  thousand 
eight  hundr^  and  sixty-one,  and  within  the  jurisdiction  of  the  Central 
(%minal  Court,  the  said  David  Braun  and  Benjamin  Kortoske  unlaw- 
follj  did  remove,  conceal,  and  embezzle  a  certain  part  of  their  property, 
to  the  value  of  ten  pounds  and  upwards,  that  is  to  say,  five  thousand 
precious  stones,  of  the  value  of  nine  hundred  and  fifty  pounds  ;  fifty 
hales  of  silk,  of  the  value  of  five  hundred  pounds  ;  two  thousand  yards  of 
wodlen  clotii,  of  the  value  of  four  hundred  pounds  ;  twelve  pieces  of 
ealieo,  of  the  value  of  one  hundred  pounds  ;  four  hundred  pieces  of  print, 
of  the  value  of  four  hundred  pounds ;  and  one  thousand  yards  of  carpet, 
tfthe  value  of  one  hundred  and  fifty  pounds,  with  intent  to  defraud  and 
to  defeat  the  rights  of  the  creditors  of  them  the  said  David  Braun  and 
Benjamin  Kortoske,  and  against  the  form  of  the  statute  in  such  case 
mde. 

Sixteenth  count — ^And  the  jurors  aforesaid,  upon  their  oaths  afore- 
Mid,  do  further  present  that  before  and  at  the  time  of  committing  the 
oftaoe  hereinafter  mentioned  (to  wit)  on  the  thirteenth  day  of  January » 
^  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-two,  the 
<eil  David  Braun  and  Benjamin  Kortoske  were  adjudged  bankrupts  as 
*fare8aid,and  afterwards,  and  within  the  time  limited  by  law  in  that  behalf 
^wit)  on  the  day  and  year  aforesaid,  the  said  David  Braun  and  Benjamin 
Kortoske  surrendered  themselves  respectively  to  the  Court  of  Bankruptcy 
in  Basinghall-street,  in  the  city  of  London,  and  there  duly  made  the 
dedaration  required  by  the  statute  respectively,  and  then  submitted 
fteuiselves  respectively  to  be  examined  before  the  said  Court,  and  that 
^said  David  Braun  and  Benjamin  Kortoske  then,  upon  their  said 
^Kiniiiuitions  respectively,  wilfully  and  unlawfully,  with  intent  to  defraud 
^  defiMt  the  rights  of  their  creditors,  did  not  fully  and  truly  discover 
^  the  best  of  their  knowledge  and  belief,  all  their  personal  property,  but 
^  the  contrary,  made  false  statement  as  to  several  credits  for  debts  due 
^  owing  to  their  estate,  that  is  to  say,  a  debt  of  thirteen  pounds 
i^voDteen  shillings   and  two-pence,  owing   by   one   Henry  Calisher; 
*^ht  of  seven  hundred  and  eighty-five  pounds,  owing  by  one  Keoy- 
^   WilUems;    a    debt   of    one   hundred  and   sixty-four   pounds 
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Rao*        owing    by    one    Harris    Talleman;    a   debt    of    one    hundred 
^*  thirteen  pounds  one  shilling  and  five-pence,  owing  hy  one  H 

^^       Morris  ;   and  a  debt  of  fourteen  pounds  nine    shillings,  owing 
KoRTosKB.    two  brothers  of  the  name  of  Jones,   and  certain  krge  quaDtitit^ 

— ^        merchandize  and  precious  stones,  that  is  to  say,  twelve  pieces  of  calii 

]^^        fourteen  bales  of  silk,  one  thousand  yards  of  carpet,  four  hunclred  pii 
Jinnirmpiev-^  of  print,  two  thousand  yards  of  woollen  doth,  and  seven  thousand  gi 
indictment-'    stones,  and  divers  other  goods  and  chattels  to  the  value  of  forty  thoi: 
Election,      pcunds,  and  did  not  fully  and  truly  discover  how  and  to  whom^  and  ti 
what  consideration,  and  when  they  disposed  of,  assigned,  or  tratisff 
the  same,  the  same  not  having  been  really  and  bonajide  before  then 
or  disposed  of  in  the  way  of  their  trade  or  business,  or  kid  oat  in  tl 
ordinary  expenses  of  their  families  respectively,  against  the  form  of  tl 
statute  in  that  case  made. 

Seventeenth  count, — And  the  jurors  aforesaid,  upon  their  oath  afart?daid^. 
do  funher  present  that  the  said  David  Braun  and  BeDJamin  Kortoske  iw 
the  seventeenth  day  of  August,  in  the  year  of  our  Lord  One  tUou9ia4 
eight  hundred  and  sixty-one,  unlawfully,  knowingly,  and  designedly  diC 
fahely  pretend  to  one  John  Hart,  then  being  the  agent  and  sale^maa  ^t 
one  George  Wilcock,  that  the  said  David  Braun  ai)d  Bei^anu 
Kortoske  had  contracted  with  a  merchant,  then  carrying  on  buslBett 
as  an  exporter  of  goods  to  the  East  Indies,  to  sell  to  him,  and  tfaat  I14 
wanted  to  buy  for  that  purpose,  large  quantities  of  goods  (to  wit),  two 
thousand  yards  of  woollen  cloth,  and  also  did  then  and  there  fubely 
pretend  to  the  said  John  Hart,  so  being  such  agent  and  salesman  at 
aforesaid,  that  they  the  said  David  Braun  and  BenjamiQ  Kortoske  !ia4 
sold  two  thousand  yards  of  woollen  cloth  to  a  merchant  then  enrr}4nff 
on  business  as  an  exporter  of  goods  to  the  East  Indies,  and  also  dja 
then  and  there  falsely  pretend  to  the  said  John  Hart^  m  being  sudi 
agent  and  salesman  as  aforesaid,  that  they  the  said  David  Braun  and 
Benjamin  Kortoske  required  two  thousand  yards  of  woolkn  cluth  to  ba 
delivered  to  them  in  London,  within  the  four  days  nei^t  ensuing,  f^ 
immediate  shipment  to  the  East  Indies,  and  also  did  then  ami  then 
falsely  pretend  to  the  said  John  Hart,  then  being;  such  agent  and  saled^ 
man  as  aforesaid,  that  they  the  said  David  Braun  and  Benjamin  Ki»w 
toske  required  two  thousand  yards  of  woollen  cloth  to  be  shipped  1^ 
board  a  vessel,  which  was  appointed  to  sail  for  the  East  Indies  on  thft 
following  Monday  or  Tuesday,  and  also  did  then  and  there  falsely  p&* 
tend  to  the  said  John  Hart,  then  being  such  agent  and  salesman  ii 
iifuresaid,  that  they  the  said  David  Braun  and  Benjamiu  Kortoske  had 
arranged  to  have  two  thousand  yards  of  woollen  cloth,  titletted  or 
packed  in  extra  coverings  for  immediate  shipment  to  the  East  lndto& 
hj  means  of  which  said  fabe  pretences  the  said  Duvid  Braun  and 
Benjamin  Kortoske  did  then  unlawfully  obtain  from  the  said  Ge^if^i^ 
Willcock  large  quantities  of  goods  (to  wit),  two  thou&and  yards  tf 
woollen  cloth,  of  the  value  of  four  hundred  and  three  pot^nds  of  tb^ 
goods  of  the  said  Greorge  Willcock,  with  intent  to  defraud  ;  whe: 
in  truth  and  in  fact,  the  said  David  Braun  and  Benjamin  Korto&ke 
not,  nor  had  either  of  them,  contracted  with  a  merclmnt,  thim  carryii 
on  business  as  an  exporter  of  goods  to  the  East  Indiea,  to  sell  to  ' ' 
and  did  not  want  to  buy  for  that  purpose,  large  quantities  of  goods  (l 
wit),  two  thousand  yards  of  woollen  cloth  ;  and  whereas,  in  truth  and 
in  fact,  the  said  David  Braun  and  Benjamin  Kortoske  liad  nat^  nor 
either  of  them,  sold  two  thousand  yards  of  woollen  cloth  to  a  mefeham 
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then  carrying  on  "business  as  an  exporter  of  goods  to  the  East  Indies  ;        R«o- 
and  whereas,  in  truth  and  in  fact,  the  said  David  Braun  and  Benjamin       ^  ^' 
Kortoske  did  not,  nor  did  either  of  them,  require  two  thousand  yards         j^^^ 
of  woollen  cloth  to  be  delivered  to  them  in  London  within  four  days     Korto«eb. 

then  next  ensuing,  for  immediate  shipment  to  the  East  Indies  or  else-        

•where :  and  whereas,  in  truth  and  in  fact,  the  said  David  Braun  and        ^^^' 
Benjamin  Kortoske  did  not,  nor  did  either  of  them,  require  two  thousand  sanhnptew— 
yards  of  woollen  doth  to  be  shipped   on   board  a  vessel  which  was    indtetmrnd-^ 
appointed  to   sail  for  the  East  Indies  on   the  following   Monday  or      Ekctkm. 
Tuesday,  or  at  all ;  and  whereas,  in  truth  and  in  fact,  the  said  David 
Braun  and  Benjamin  Kortoske  had  not,  nor  had  either  of  them,  arranged 
to  have  two  thousand  yards  of  woollen  cloth  tilletted  or  packed  in  extra 
coverings  for  immediate  shipment  to  the  East  Indies  or  elsewhere,  to 
the   great  damage  and  deception  of  the  said  George  Willcock,  against 
tbe  form  of  the  statute  in  such  case  made. 

J^i^hteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
^id»    <io  further  present  thtit  the  said  David  Braun  and  Benjamin  Kor- 
toske, on  the  seventeenth  day  of  August,  in  the  year  of  our  Lord  One 
Ihouaand  eight  hundred    and    sixty-one,    unlawfully,   knowingly,  and 
^esi^nedly  did  falsely  pretend  to  one  George  Willcock  that  the  said 
Bav  id  Braun  and  Benjamin  Kortoske  had  contracted  with  a  merchant, 
lher^   carrying  on  business  as  an  exporter  of  goods  to  the  East  Indies,  to 
^^  "to  him,  and  that  he  wanted  to  buy  for  that  purpose  large  quantities 
0^  goods  (to  wit)  two  thousand  yards  of  woollen  clotli,  and  also  did  then 
^nd  there  falsely  pretend  to  the  said  Gtiorge  Willcock  that  they  the  said 
I^&vid  Braun  and  Benjamin  Kortoske  had  sold  two  thousand  yards  of 
woollen  cloth  to  a  merchant,  then  carrying  on  business  as  an  exporter 
'^^  goods  to  the  East  Indies,  and  also  did  then  and  there  falsely  pretend 
Jo  the  said  George  Willcock  that  they  the  said  David  Braun  and  Ben- 
jamin Kortoske  required  two  thousand  yards  of  woollen  cloth  to  be 
jlelivered  to  them  in  London  within  the  four  days  next  ensuing,  for 
ituniediate  shipment  to   the  East  Indies,  and  also  did  then  and  there 
falsely  pretend  to  the  said  George  Willcock  as  aforesaid  that  they  the 
'^id  David  Braun  and  Benjamin  Kortoske  required  two  thousand  yards 
^^  woollen  cloth  to  be  shipped  on  board  a  vessel,  which  was  appointed 
*^^  soil  for  the  East  Indies  on  the  following  Monday  or  Tuesday,  and  also 
^id  then  and  there  falsely  pretend  to  the  said  George  Willcock  as  afore- 
^^id  that  they  the  said    David  Braun  and  Benjamin    Kortoske    had 
^i^nged  to  have  two  thousand   yards   of  woollen   cloth   tilletted    or 
P<^cked  in  extra  coverings  for  immediate  shipment  to  the  East  Indies, 
py  means  of  which  said  false  pretences  the  said  David  Braun  and  Ben- 
J^Bain  Kortoske  did  then  unlawfully  obtain  from  the  said  George  Will- 
^^^Hik  large  quantities  of  goods  (to  wit),  two  thousand  yards  of  woollen 
^^th,  of  the  value  of  four  hundred  and  three  pounds,  of  the  goods  of  the 
?^id  George  Willcock,  with  intent  to  defraud  ;  whereas,  in  truth  and  in 
?^N  the  said  David  Braun  and  Benjamin  Kortoske  had  not,  nor  had 
^'ther  of  them,  contracted  with  a  merchant,  then  carrying  on  business 
^^  *ti  exporter  of  goods  to  the  East  Indies,  to  sell  to  him,  and  did  not 
^,  ^*it  to  buy  for  that  purpose,  large  quantities  of  goods  (to  wit),  two 
.^^5^Usand  yards  of  woollen  cloth ;  a-nd  whereas,  in  truth  and  in  fact,  the 
^?^d  David  Braun  and  Benjamin  Kortoske  had  not,  nor  had  either  of 


^*ii,  sold  two  thousand  yards  of  woollen  cloth  to  a  merchant,  then 
^^*i^ng  on  business  as  an  exporter  of  goods  to  the  East  Indies  ;  and 


^xieasy  in  truth  and  in  fact,  the  Eaid  David  Braun  and   Benjamin 
^^L.  IX.  U 
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Bso»         Kortoske  did  not,  nor  did  either  of  them,  require  two  thousand  jar 

^'  of  woollen  cloth  to  be  delivered  to  them  in  London,  within  four  da 

^^       then  next  ensuing,  for  immediate  shipment  to  the  East  Indies  or  cla 

K0STO8KB.    where  ;  and  whereas,  in  truth  and   in  fact,  the  said  David  Braun  ai 

Benjamin  Kortoske  did  not,  nor  did  either  of  them,  require  two  tho 

^^^        eand  yards  of  woollen  cloth  to  be  shipped  on  board  a  vessel  which  w 

Ihnhitptcv  -  appointed  to  sail  for  the  East  Indies  on  the  following  Monday  or  Tuesda 

yiK/jctawMi—   or  at  all ;  and  whereas,  in  truth  and  in  fact,  the  said  David  Braun  ai 

£kc^on,      Benjamin  Kortoske  had  not,  nor  had  either  of  them,  arranged  to  ha^ 

two  thousand  yai'ds  of  woollen  cloth  tilletted  or  packed  in  extra  cove 

ings,  for  immediate  shipment  to  the  East  Indies  or  elsewhere,  to  tl 

great  damage  and  deception  of  the  said  George  W'illcock,  against  tl 

form  of  the  statute  in  such  case  made. 

Nineteenth  count — ^And  the  jurors  aforesaid,  upon  their  oath  afor 
said,  do  further  present  that  the  said  David  Braun  and  Benjam 
Kortoske,  on  the  eighth  day  of  August,  in  the  year  of  our  Lord  Oi 
thousand  eight  hundred  and  sixty-one,  unlawfully,  knowingly,  ai 
designedly  did  falsely  pretend  to  one  Ben  Davis,  then  being  tiie  age) 
and  salesman  of  one  James  CoUinge,  that  the  said  David  Braun  tx 
Benjamin  Kortoske  had  contracted  with  an  East  India  merchant  w) 
was  then  in  London  to  purchase  large  quantities  of  goods  for  the  Ea 
India  market,  and  also  did  then  and  there  falsely  pretend  to  the  sa 
Ben  Davis,  so  being  such  agent  and  salesman  as  aforesaid,  that  they,  tl 
said  David  Braun  and  Benjamin  Kortoske  had  sold  two  hundred  ai 
fifty  pieces  of  calico,  and  four  liundred  pieces  of  prints  to  an  East  Ind 
merchant  who  was  then  residing  in  the  city  of  London,  for  shipment  t 
the  East  Indies,  by  means  of  which  said  false  pretences  the  said  Davi 
Braun  and  Benjamin  Kortoske  did  then,  on  the  thirteenth  day  of  Angus 
in  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-on 
unlawfully  obtain  from  the  said  James  Collinge  large  quantities  of  goo< 
(to  wit),  two  hundred  and  fifty  pieces  of  calico  and  four  hundred  piec< 
of  prints,  of  the  value  of  four  hundred  and  forty-four  pounds  eigl 
shillings  and  ten  pence,  of  the  goods  of  the  said  James  Collinp:e,  wil 
intent  to  defraud ;  whereas  in  truth  and  in  fact  the  said  David  Brau 
and  Benjamin  Kortoske  had  not,  nor  had  either  of  them,  received  orde: 
from  an  East  India  merchant  who  was  then  in  London  to  purcha: 
large  quantities  of  goods  for  the  East  India  market  ;  and  whereas,  i 
truth  and  in  fact,  the  said  David  Braun  and  Benjamin  Kortoske  had  no 
nor  had  either  of  them,  sold  two  hundred  and  Miy  pieces  of  calico  ar 
four  hundred  pieces  of  prints,  or  any  of  it,  to  an  East  India  merchai 
who  was  then  residing  in  the  city  of  London,  for  shipment  to  ar 
disposal  in  the  East  Indies  to  the  great  damage  and  deception 
the  said  James  CoUinge,  against  the  form  of  the  statute  in  such  ca 
made. 

Twentieth  count, — And  the  jurors  aforesaid,  upon  tlieir  oath  afor 
said,  further  present  that  the  said  David  Braun  and  Benjamin  Kortosk 
on  the  eighth  day  of  August,  in  t)ie  year  of  our  Lord  One  tliousai 
eight  hundred  and  sixty-one,  unlawfully,  knowingly,  and  designedly  d 
falsely  pretend  to  the  said  James  CoUinge  that  the  said  David  Brai 
and  Benjamin  Kortoske  had  contracted  with  an  East  India  mercha 
who  was  then  in  London  to  purchase  large  quantities  of  goods  for  tl 
East  India  market,  and  also  did  then  and  there  falsely  pretend  to  tl 
said  James  CoUinge  that  they,  the  said  David  Braun  and  Benjam: 
Kortoske  had  sold  two  hundred  and  fifty  pieces  of  caUco  and  foi 
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hundred  pieces  of  prints  to  an  East  India  merchant,  who  was  then        Bbo. 
residing  in  tlie  city  of  London,  for  shipment  to  the  East  Indies,  by       ^  •* 
means  of  which  said  false  pretences  the  said  David  Braun  and  Benjamin         ^^,^ 
Kortoske  did  then,  on  the  thirteenth  day  of  August,  in  the  year  of  our    Kovrosai. 
Lord  One  thousand  eight  hundred  and  sixty-one,  unlawfully  obtain  from         -— — 
the  said  James  Colli  nge  large  quantities  of  goods  (to  wit),  two  hundred        ^^^ 
and  fifty  pieces  of  calico  and  four  hundred  pieces  of  prints,  of  the  value  Banhnmtev'^ 
of  four  hundred  and  forty-four  pounds  eight  shillings  and  ten  pence,  of  indieimeiU'^ 
the  goods  of  the  said  James  Collinge,  with  intent  to  defraud  ;  whereas, 
in  truth  and  in  fact,  the  said  David  Braun  and  Benjamin  Kortoske  had 
not,  nor  had   either   of  them,   received   orders  from   an   East   India 
merchant  who  was  then  in  London  to  purchase  large  quantities  of  goods 
for  the  East  India  market ;  and  whereas,  in  truth  and  in  fact,  the  said 
£>avid  Braun  and  Benjamin  Kortoske  had  not,  nor  had  either  of  them, 
sold  two  hundred  and  fifty  pieces  of  calico  and  four  hundred  pieces 
of  prints,  or  any  of  it,  to  an  East  India  merchant  who  was  then  residing 
in  the  city  of  London,  for  shipment  to,  and' disposal  in,  the  East  Indies, 
to  the  great  damage  and  deception  of  the  said  James  Collinge,  against 
the  form  of  the  statute  in  such  case  made. 

Twenty-JirU  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  said  seventeenth  day  of  August,  in 
the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  the 
said  David   Braun    and   Benjamin    Kortoske   did    unlawful,  amongst 
themselves   and    with  divers    other  persons,   to  the  jurors   unknown, 
conspire,  combine,  confederate,  and  agree  together  falttely  and  fraudu- 
lently to  cheat  and  defraud  the  said  John  Hart  and  George  Willcock, 
And  each  of  them,  of  large  quantities  of  goods  of  the  goods  of  the  said 
George  Willcock,  by  means  of  certain  false,  fraudulent,  and  deceitful 
statements,  representations,  pretences,   and    appearances,  and  that,  in 
pursuance  of,  and  according  to,  the  said  conspiracy,  combination,  con- 
federacy, and  agreement  they,   the  said  David  Braun   and  Benjamin 
Kortoske,  and  the  said  otlier  persons  conspiring  with  them  as  aforesaid 
^d,  on  the  said  seventeenth  day  of  August,  in  the  year  of  our  Lord  One 
thousand  eight  hundred  and  sixty-one,  and  on  the  said  nineteenth  day 
<>f  August,  in  the  year  of  our  lird  One  thousand  eight  hundred  and 
**xty  one,  and  on  divers  other  days  and  times,  represent  and  pretend  to 
^Ue  said  John  Hart,  George  Willcock,  and  divers  other  persons  that  they, 
^lie  said  David  Braun  and  Benjamin  Kortoske  had  received  orders  to 
Purchase  large  quantities  of  goods  for  and  on  account  of  a  merchant  then 
^^^iding  in  the  city  of  London,  and  carrying  on  business  as  an  exporter 
^  goods  to  the  East  Indies,  also  that  they,  the  said  David  Brauc  and 
^njamin  Kortoske,  had  contracted  to  sell,  and  that  they  had  sold,  large 
Quantities  of  goods  to  a  merchant  tlien  residing  in  the  city  of  London, 
*^d  carrying  on  business  as  an  exporter  of  goods  to  the  East  Indies,  and 
^*^«i.t  they  wanted  tlie  said  goods  to  deliver  to  him  ;  also,  that  they,  the 
^^i^  David  Braun  and  Benjamin  Kortoske  wanted  two  thousand  yards 
?^    woollen  cloth  to  be  shipped,  within  four  days  then  next  ensuing,  on 
Y^^rd  a  vessel  which  was  then  appointed  to  sail  for  the  East  Indies  ; 
**^M>,  that  they,  the  said  David  l^raun  and  Benjamin  Kortoske,  had 
*^*^^nged  to  have  the  said  wooll'^n  cloth  tilletted  or  packed  in  extra 
^^^'^rerings,  for  immediate  shipment  to  the  East  Indies  ;    also,  that  the 
^^^iivery  of  the  said  woollen  cloth  on  any  day  later  than  the  following 
^  ^^wsday  (to  wit),  the  twentieth  day  of  August,  in  the  year  of  our  Lord 
'^^e  thousand   eight  hundred    and   sixty-one,  would  be  too  late  for 

U  2 
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shipment  of  the  said  woollen  cloth  to  the  East  Indies  ;    also,  that  the 

Bkjlvs      ^'*®  ®*'^  David  Brnun  and  Benjamin  Kortoske,  had  sold  the  said  wooll 

j^jy         cloth  to  an  East  India  merchant  at  a  profit  of  nineteen  pounds  8terlin{ 

.KoBTosKB.    and  also,  that  they,  the  said  David  Braim  and  Benjamin  Kortoske,  we 

■ then  solvent,  and  able  to  pay  all  their  creditors  in  full,  all  which  serei 

}z^        representations  and  pretences  were  false,  fraudulent,  and  deceitful,  i 

.£anknqfic$f^  ^^i^7>  ^^^  ^^^  David  Braun  and  Benjamin  Kortoske,  and  the  said  oth 

JtuUctmm^^   persons  conspiring  with  them  as   aforesaid,   then   well  knew,   to   tl 

Meetm,      great  damage  of  the  said  John  Hart  and  George  Willcock,  and  each 

them,  and  against  the  peace  of  our  Lady  the  Queen,  Her  Crown  ax 

dignity. 

Twenty  "Second  count. — And  the  jurors  aforesaid,  upon  their  oai 
aforesaid,  do  further  present  that  on  the  said  eighth  day  of  August, : 
the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one^  tl 
said  David  Braun  and  Benjamin  Kortoske  did,  amongst  themselves  ar 
with  Bernard  Kortoske  and  divers  other  persons  to  the  jurors  unknow 
conspire,  combine,  confederate,  and  agree  together,  falsely  and  fraudi 
lently  to  cheat  and  defraud  the  said  Ben  Davis  and  James  CoUinge,  ai 
each  of  them,  of  large  quantities  of  goods  of  the  said  James  Colling 
by  means  of  certain  false,  fraudulent,  and  deceitful  statements,  repn 
sentations,  pretences,  and  appearances,  and  that  in  pursuance  of,  an 
according  to  the  said  conspiracy,  combination,  confederacy,  and  agre< 
ment  they,  the  said  David  Braun  and  Benjamin  Kortoske,  together  wit 
the  said  Bernard  Kortoske,  and  the  said  other  persons  conspiring  wil 
-them  as  aforesaid,  did,  on  the  said  eighth  day  of  August,  in  the  year  i 
our  Lord  One  thousand  eight  hundred  and  sixty-one,  and  on  the  sai 
thirteenth  day  of  August,  in  the  year  of  our  Lord  One  thousand  eigl 
liundred  and  sixty-one,  and  on  divers  other  days  and  times,  represei 
and  pretend  to  the  said  Ben  Davis,  James  Collinge,  and  divers  othi 
persons,  that  the  said  David  Braun  and  Benjamin  Kortoske  had  receive 
orders  from  an  East  India  merchant,  who  was  then  in  London,  i 
purchase  large  quantities  of  goods  for  the  East  India  market ;  also  tlu 
the  said  David  Braun  and  Benjamin  Kortoske  had  contracted  to  se 
large  quantities  of  goods  (to  wit),  two  hundred  and  fifty  pieces  of  cali< 
and  fuur  hundred  pieces  of  prints,  to  an  East  India  merchant,  who  wi 
then  residing  in  the  city  of  London,  and  wanted  goods  to  deliver  to  him 
also  that  the  said  goods  were  to  be  shipped  inimediatl'ly  for  the  Eai 
Indies;  also,  that  the  said  goods  must  be  packed  in  a  particular  mod( 
to  protect  them  from  damage  on  the  voyage  to,  and  upon  landing  in,  tli 
East  Indies ;  and  also  that  the  said  David  Braun  and  Benjami 
Kortoske  were  solvent  and  able  to  pay  all  their  creditors  in  full,  a 
which  several  representations  and  pretences  were  false,  fraudulent,  an 
deceitful,  as  they,  the  said  David  Braun,  Benjamin  Kortoske^  Bernar 
Kortoske,  and  the  said  other  persons  conspiring  with  them  as  aforesaii 
then  well  knew,  to  the  great  damage  of  the  said  Ben  Davis  and  Jam< 
Collinge,  and  each  of  them,  and  against  the  peace  of  our  Lady  X\ 
Queen,  Her  Crown  and  dignity. 

Twenty 'third  comw^.— And  the  jurors  aforesaid,  upon  their  oath  afon 
said,  do  further  present  that  on  the  said  eighth  day  of  August,  in  tl 
year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  the  sai 
David  Braun  and  Benjamin  Kortoske,  together  with  one  Bemai 
Kortoske  and  divers  other  persons,  unlawfully  did  conspire,  combin 
confederate,  and  agree  together,  by  divers  false  pretences  and  sabt 
means  and  devices  to  obtain  and  acquire  to  themselves  of  and  from  tl 
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said  Greorge  Willcock,  James  Collinge,  John  Hart,  and  Ben  Davis  divers        K***- 
large  qaantities  of  goods  of  the  goods  of  tlie  said  George  Willcock  and  .     gj^'^j^ 
James   Collinge,  and  to  cheat  and  defraud  them  thereof,  to  the  great         j^,> 
damnge  of  the  said  George  Willcock,  James  Collinge,  John  Hart,  and    Kortoskk.- 

Benjamin  Davis,  and  each  of  them,  and  against  the  peace  of  our  Lady        • 

the  Queen,  Her  Crown  and  dignity.  ^^J^ 

Twenty-fourth  count, — And  the  jurors  aforesaid,   upon  their   oaths  Bankruftqf--' 
aforesaid,  do  further  present  that  on  the  fifteenth  day  of  January,  in  the   Jndietmmii'^ 
year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  and  on      Eketkn. 
divers  other  days  and  times,  the  said  David  Braun  and  Benjamin  Kor- 
toske,  together  with  Bernard  Kortoske,  Raphael  Kortoske,  Meyer  Kor- 
toske,  and  divers  other  evil  disposed  persons,  unlawfully,  fraudulently, 
and  deceitfully  did  combine,  conspire,  confederate,  and  agree  together  to 
obtain  from  Frederick  Thomas  Kirkby,  William  Johnson,  Alfred  James 
Martin,  Abraham  Talbot,  Walter  Mitchell,  Henry  BoUand,  Joseph  Mac- 
laren,  William  Henry  Craven,  Thomas  Iredale,  Charles  John  Lockwood, 
Albert  De  Vaux,  Henry  Sheard,  James  Webster,  Joseph  William  Shaw, 
Richard  Webb,  Augustus  Powell,  Walter  Anderson,   William  Quinn, 
Janoes  Marshall,  Jean  Montigny,  George  Willcock,  James  Collinge,  and 
divers  other  persons,  being  tradesmen,  warehousemen,  merchants,  and 
manufacturers   of  goods,   divers   large    quantities  of  their  goods   and 
chattels,  without  paying,  or  intending  to  pay  for  the  same,  with  intent 
to    obtain  to  themselves  money  and   other  profit,   and  to   cheat    and 
defraud  the  said  owners  thereof.     And  the  jurors  aforesaid,  upon  their 
piith  aforesaid,  do  further  present  that  the  said  David  Braun  and  Ben- 
jamin Kortoske,  did,  in  pursuance  of,  and  according  to,  the  said  con- 
spiracy, combination,  confederacy,  and  agreement,  falsely  pretend  that 
they  had  received  orders  from,  and  had  sold  goods  to,  solvent  merchants 
carrying  on  business  in   Canada  and  in  the  East    Indies,   and   were 
taking  consignments  to  the  said  merchants  in  the  ordinary  course  of  trade. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  David  Braun  and  Benjamin  Kortoske  did,  in  pursuance  of 
M»d  according  to   the  said  conspiracy,  combination,  confederacy,  and 
^reement,  consign  divers  large  quantities  of  the  said  goods  and  chattels 
*o  fraudulently  obtained  to  the  said  Bernard  Kortoske,  Raphael  Kor- 
toske, and  Meyer  Kortoske,  in  Canada,  they  the  said  Bernard  Kortoske, 
Raphael  Kortoske,  and  Meyer  Kortoske,  being  then  and  there  insolvent, 
^  the  said  David  Braun  and  Benjamin  Kortoske  then  well  knew,  and 
that  they  the  said  David  Braun  and  Benjamin  Kortoske  sent  the  said 
goods  to  the  said  Bernard  Kortoske,  Raphael  Kortoske,   and   Meyer 
Kortoske,  in  Canada,  in  order  that  they  the  said   Bernard  Kortoske, 
Raphael  Kortoske,  and  Meyer  Kortoske,  might,  in  Canada,  pledge,  sell, 
^'id  dispose  of,  otherwise  than  in  the  ordinary  course  of  trade,  the  same 
^ods,  and  that  the  said  David  Braun,  Benjamin  Kortoske,  Bernard 
^onoske,  Raphael  Kortoske,  and  Meyer  Kortoske  might  share  the  pro- 
^•^ds  thereof,  without  paying  for  the  same,  and  that  the  said  David 
*^^un  and  Benjamin  Kortoske  did,  in  pursuance  of  and  according  to  the 
*^^cl  conspiracy,  combination,  confederacy,  and  agreement,  deposit  and 
/^*^dge  divers  large  quantities  of  the  said  goods  and  chattels  so  fraudu- 
^^^tly  obtained  as  security  for  certain  advances  of  money  made  thereon 
^T^th  one   Krozniski  Wilhelms,  and  did  make  certain  false  entries  in 
j^^^ir  books  of  account,  by  means  of  which  it  was  made  to  appear  that 
^^^^  said  Krozniski  Willielms  had  advanced  seven  hundred  and  forty-two 
^^^^nds  more  than  the  true  amount  of  such  advances,  and  the  jurors 
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Rbo.         aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  saic 
^  ••  David  Braun  and  Benjamin  Kortoske  did,  in  pursuance  of  and  accord- 

AHD         ^S  ^^  ^^^  ^^^^  conspiracy,  combination,  confederacy,  and  agreement 
KoRiosKB.    make  divers  false  entries  in  their  books,  whereby  several  persons  (to  wit] 

■ Henry  Calisher  and  Jones  Brothers  and  others  were  made  to  appear  ai 

^®^'        creditors  of  the  said  David  Braun  and  Benjamin  Kortoske,  when,  in  tratli 

■Doiiiirupfqf      *°^  ^^  ^*^^»  ^^^^  vrere  debtors  to  the  said  David  Braun  and  Benjamin  Kor- 

Indictment^  toske  ;  and  whereby  several  other  persons  (to  wit)  Harris  ToUermai 

EkoHon,      and  Henry  Morris  were  made  to  appear  to  have  paid  their  accounts^ 

when,  in  truth  and  in  fact,  they  were  indebted  to  the  said  David  Braun 

and  Benjamin  Kortoske  in  divers  large  sums  of  money.     And  the  jurors 

aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 

David  Braun  and  Benjamin  Kortoske  did,  in  pursuance  of  and  according 

to  the  said  conspiracy,  combination,  confederacy,  and  agreement,  on  the 

nineteenth  day  of  September,  in  the  year  of  our  Lord  One  thousand 

eight  hundred  and  sixty-one,  present  a  petition  for  private  arrangement 

with  their  creditors  in  the  Court  of  Bankruptcy  in  London,  and  did  then 

and  there  wilfully,  deceitfully,  and  designedly  conceal  the  manner  in 

which  they  had  dealt  with  the  goods  so  fraudulently  obtained,  against 

the  peace  of  our  Lady  the  Queen,  Her  Crown  and  dignity. 

Twenty-Jiflh  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  said  first  day  of  September,  in  the 
year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  the  said 
David  Braun  and  Benjamin  Kortoske,  together  with  Bernard  Kortoske. 
Raphael  Kortoske,  Meyer  Kortoske,  and  divers  other  evil  disposed  per- 
sons unlawfully,  fraudulently,  and  deceitfully  did  conspire,  combine 
confederate,  and  agree  together,  by  divers  fraudulent  devices,  to  cheai 
and  defraud  the  said  Frederick  Thomas  Kirkby,  William  Johnson 
Alfred  James  Martin,  Abraham  Talbot,  Walter  Mitchell.  Henry  Bolland 
Joseph  Maclaren,  William  Henry  Craven,  Thomas  Iredule,  Charles 
John  Lockwood,  Albert  De  Vaux,  Henry  Sheard,  James  Webster 
Joseph  William  Shaw,  Richard  Webb,  Augustus  Powell,  Waltej 
Anderson,  William  Quinn,  James  Marshall,  Jean  Montigny,  George 
Willcock,  James  CoUinge,  and  each  of  them,  of  their  moneys,  goods,  anc 
chattels,  to  the  great  damage  of  the  said  Frederick  Thomas  Kirkby 
William  Johnson,  Alfred  James  Martin,  Abraham  Talbot,  Waltei 
Mitchell,  Henry  Bolland,  Joseph  Maclaren,  William  Henry  Craven 
Thomas  Iredale,  Charles  John  Lockwood,  Albert  De  Vaux,  Henr 
Sheard,  James  Webster,  Joseph  William  Shaw,  Richard  Webb 
Augustus  Powell,  Walter  Anderson,  William  Quinn,  James  Marshall 
Jean  Montigny,  George  Willcock,  James  CoUinge,  and  against  th* 
peace  of  our  Lady  the  Queen,  Her  Crown  and  dignity. 

Twenty-sixth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore 
said,  do  further  present  that  on  the  nineteenth  day  of  September,  ii 
the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  th- 
said  David  Braun  and  Benjamin  Kortoske,  together  with  Bernart 
Kortoske,  Raphael  Kortoske,  Meyer  Kortoske,  and  divers  other  evi 
disposed  persons,  unlawfully,  fraudulently,  and  deceitfully  did  conspire 
combine,  confederate,  and  agree  together,  by  divers  false  and  fraudulen 
means  and  devices,  to  cheat  and  defraud  Samuel  Lowry  and  others,  the 
being  the  assignees  of  the  estate  and  effects  of  the  said  David  Brau 
and  Benjamin  Kortoske,  of  their  moneys,  goods,  and  chattels,  to  th 
great  damage  of  the  said  Samuel  Lowry  and  others,  and  against  th 
peace  of  our  Lady  the  Queen,  Her  Crown  and  dignity. 
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Tufenty-seventh  count, — And  the  jurors  aforesaid,   upon  their  oath 
aforesaid,  do  further  present  that  on  the  third  day  of  September,  in  the 
year  of  our  Lord  One    thousand   eight   hundred   and  sixty-one,  and 
n^thin  the  jurisdiction  of  the  Central  Criminal  Court,  the  said  David 
Hraun  and  Benjamin  Kortoske  owed  divers  debts  and  large  sums  of 
money  to  Samuel  Lowry  and  others,  who  had  before  then  respectively 
aold  them  goods  on  credit,  and  were  then  creditors  respectively  for  the 
value  therec^:;  and  that  the  said  David  Braun  and  Benjamin  Kortoske 
had  before  then  committed  an  act  of  bankruptcy,  and  were  in  contem- 
plation of  bankri^tcy,  and  were  afterwards  (to  wit),  on  the  thirteenth 
claj  of  January,  in  the  year  of  our  Lord  One  thousand  eight  hundred 
and  sixty-two,  adjudged  bankrupts ;    and  that  the  said  David  Braun 
and  Benjamin  Kortoske  then,  and  on  divers  other  days,  between  that 
dajr  and  the  day  of  taking  this  inquisition,  by  themselves  and  with 
divers  other  persons  to  the  jurors  aforesaid  unknown,  conspire,  com- 
bine, confederate,    and   agree  together  to  cheat  and  defraud  the  said 
creditors  of  the  moneys  so  due  to  them,  and  of  payment,  and  by  subtle, 
fe-lse,  and  fraudulent  means  and  devices  to  prevent  them  from  obtain- 
ing any  dividend  or  a  fair  share  of  their  estate  and  effects,  and  did,  in 
pursuance  of  the  eaid  conspiracy,  falsely,  unlawfully,  and  fraudulently 
alt«r  and  falsify  their  books  of  account,  conceal  some  of  their  estate 
^«id  effects,  give  false  accounts  upon  their  examinations  of  their  estate 
*^^d  effects  and  of  the  way  in  which  they  had  disposed  thereof,  pawn 
^i^d  pledge  divers  parts  thereof,  against  the  peace  of  our  Lady  the 
^aeen.  Her  Crown  and  dignity. 

Twenty^eighth  count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
*^d,  do  further  present  that  on  the  day  and  year  last  aforesaid,  and 
^ithin  the  jurisdiction  of  the  Central  Criminal  Court,  the  said  David 
^raun  and  Benjamin  Kortoske,  so  having  committed  an  act  of  bank- 
*^ptcy,  and  being  indebted  as  aforesaid,  and  so  being  in  contemplation 
^f  bankruptcy,  and  so  being  adjudicated  bankrupt,   did  then  and  on 
^vers  other  days  between  that  day  and  the  day  of  taking  this  inquisi- 
tion, amongst  themselves,  and  with  divers  other  persons  to  the  jurors 
unknown,  conspive,  combine,  confederate,  and  agi*ee  together  to  pervert 
and  obstruct  the  course  of  justice  in  the  said  Court  of  Bankruptcy,  and 
to  defeat  the  otgects  of  the  law  of  bankruptcy  ;  and  that,  in  pursuance 
of  the  said  conspiracy,  the  said  David  Braun  and  Benjamin  Kortoske 
did  unlawfully  and  fraudulently  alter  and  falsify  their  books  of  account, 
•conceal  some  of  their  estate  and  eifects,  give  false  accounts  upon  their 
examinations  of  their  estate  and  effects,  and  of  the  way  in  which  they 
had  disposed  thereof,  and  did   not  fully   or  truly  discover  the  same, 
against  the  peaoe  of  our  Lady  the  Queen,  Her  Crown  and  dignity. 
At  the  close  of  the  case  for  the  prosecution, 
Cb/fer,  Q.C.,  went  through  the  evidence  on  the  whole  twenty- 
•eiffht  counts  of  the  indictment,   and  contended  there   was  no 
evidence  to  support  any  one  of  the  offences  charged. 

Martin,  B. — I  think  there  is  evidence  or  the  defendants' 
conspiring  together  to  cheat  and  defraud  certain  creditors,  and 
the  cajje  must  go  to  the  jury.  The  prosecution  must,  however, 
eleot  upon  >vhioh  count  they  will  proceed,  for  there  is  evidence 
of  but  one  offence. 

BaUantine,  Serjt.,  elected  to  go  to  the  jury  on  the  twenty-fifth 
count.  Verdict^  Guilty. 


r. 
BiiAuir 

AMD 
Kc»BT08UE» 

isesL 

Banhntpttjf—- 

IndictnuaU — 

Elecliom. 
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CENTRAL  CRIMINAL  COURT. 

November  27,  1862, 

(Before  Mr.  Justice  Byles») 

Reg.  r.  Welton.  {a) 

Illness  of  witness — Reading  deposition — 1 1  (J-  1 2  Vict,  c,  42,  s.  T. 
In  the  absence  of  medical  evidence^  deposition  not  allowed  to  be  read^ 

ELIZABETH  WELTON  was  charged  with  feloniously  cast- 
ing and  throwing  Annie  WcUon  into  certain  water,  with 
intent  to  kill  and  murder  her. 

Ribton  and  Oppenheim  for  the  prosecution. 

Sleighy  for  the  prisoner. 

In  the  course  of  proving  the  case  for  the  prosecution  it  appeared 
that  the  prisoner  had  made  certain  statcmenta  to  a  policeman. 
King,  and  that,  in  his  examination  before  the  magistrates.  King 
had  repeated  the  statements  in  his  evidence,  which  was  returned 
on  the  depositions.  It  was  now  said  that  King  was  too  ill  to 
attend,  and  Ribton  proposed  reading  his  deposition,  and  called — 

Thomas  Harris,  P.  C.,  7,  ^vho  said : — I  know  police«con stable 
Samuel  King,  and  saw  him  this  morning  in  his  bed.  He  has 
fever.  I  have  a  certificate  here.  He  has  been  confined  to  his 
bed  about  a  fortnight,  and  the  divisional  surgeon,  Mr.  Tenby,  is 
attending  him ;  he  is  not  able  to  get  up  yet. 

Byles,  J. — Do  you  know  of  your  own  knowledge  that  he  has 
been  confined  to  his  bed  a  fortnight? 

Answer. — No ;  only  from  what  somebody  ha&  told  me.  I  saw 
him  this  morning,  and  yesterday  morning ;.  he  was  in  bed.  I  had 
not  seen  him  till  yesterday  since  he  has  been  ill. 

Sleigh  objected,  that  upon  this  evidence  the  deposition  could 
not  be  read,  and  that  the  certificate  was  inadmissible. 

Byles,  J. — The  words  of  the  stsitute  relied  upon  for  the 
prosecution,  and  by  which,  they  seek  to  make  the  deposition 
admissible  in  evidence  are>.  "  If  upon  the  trial  of  the  person  so 
accused  as  first  aforesaid^-  it  shall  be  proved  by  the  oath  or 
affirmation  of  any  credible  witness,  that  any  person  whose  depo- 

(a)  Beperted  bj  Rodkrt  Obridgk,  Esq.,  Barrister-at-Law. 
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tition  shall  have  been  taken  as  aforesaid  is  dead^  or  so  ill  as 

not  to  be  able  to  travel ;  and  if  it  also  be  proved  that  such  deposi- 

tioQ  was  taken  in  the  presence  of  the  person  so  accused^  and  that 

lie,  or  his  counsel  or  attorney,  had  a  full  opportunity  of  cross* 

examining  the  witnesses,  then  if  such  deposition  purport  to  be 

^gned  by  the  justice  by  or  before  whom  the  same  purports  to 

Isjive  been  taken^  it  shall  be  lawful  to  read  such  deposition  as 

^^dence  in  such  prosecution*"     I  am  of  opinion^  that  to  make 

-^tus  deposition  admissible,   there  should  be  the  evidence  of  a 

xzaedical  man  upon  oath,  or  other  evidence  upon  oath,  which  the 

^^art  might  think  of  equal  value  to  sworn  medical  testimony. 

TI7he  constable,  Harris,  says  he  has  been  told  King  is  suffering 

fzx)m  fever ;  how  can  he  know  the  illness  is  of  such  a  nature  as  to 

xender  the  witness  **  so  ill  as  not  to  be  able  to  travel  ?"      A 

medical  man  is  the  proper  witness  of  that  fact,  and  no  medical 

inaa  is  called.     The  deposition  cannot  be  read. 


V. 

WsLTOir. 

lS62i 

lOnenof 

lUadmg 
depotUUm, 


Keg.  v.  Welton.  (a) 

^o»»i€  m  indictment  not  proved — Amendment^-AA  4r  15  Vict.  c.  100,  8.  L 

1^  indictment  diarged  the  prisoner  vnth  the  intent  to  kill  and  murder 
-Annie  Welton.     The  prosecutioti  failed  to  prove  the  child  had  ever 

^^orne  such  a  name. 

'^^  thtit  the  indictment  might  be  amended  under  the  14  ^  15  Vict* 
1. 100,  s.  1. 

^^LIZABETH  WELTON  was  charged  with  feloniously  cast- 
^^^  mg  and  throwing  Annie  Welton  into  certain  water,  with 
^^tent  to  .kill  and  murder  her. 

Ribton  and  Oppenheim  for  the  prosecution. 
Sleiffh  for  the  prisoner. 
^      The  chief  witness  for  the  prosecution  said  she  had  never  seen 
J^e  child  before  the  prisoner  attempted  to  kill  it,  and  had  never 
^^^ard  any  one  call  it  by  any  name.     The  prisoner  was  a  stranger 
'^^^^  the  neighbourhood.     Upon  this 

>^^    Sleiffh  objected  that  there  was  no  case  to  go  to  the  jury,  there 
^^f&bg  no  proof  of  the  name  of  the  child  alleged  to  have  been 
^^i^saulted.    The  indictment  stated  it  was  one  Annie  Welton.    The 
^'^^cts  were  that  the  name  of  the  child  was  unknown. 

BibUm. — Then,  under  Lord  Campbell's  Act,  Ipropose  to  amend 
^Reindictment  by  striking  out  the  words  Annie  Welton  and  insert, 
^^^  a  certain  female  child  whose  name  is  to  the  jurors  unknown." 


(a)  Btpwrttd  \rf  Bobsst  Obbidob,  Esq.,  B«rrisUr-at-Law. 
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Sleigh. — The  14  &  15  Vict,  c  100,  s.  1,  only  empowers  an 
amendment  as  to  the  Christian  name  or  surname  of  the  person 
alleged  to  have  been  injured.  The  grand  jurors  have  presented, 
the  name  and  the  proposed  alteration  would  not  be  amending  what 
was  simply  a  variance  proved.  The  form  of  the  indictment  woulcE 
be  changed. 

Byles,  J. — The  act  which  gives  power  of  amendment  states  icr 
the  preamble  that  ^'  offenders  frequently  escape  conviction  on  theB 
trials  by  reason  of  the  technical  strictness  of  criminal  proceeding 
in  matters  not  material  to  the  merits  of  the  case."  Here  tba 
amendment  cannot  prejudice  the  prisoner  in  her  defence,  and 
consider  the  variance  not  **  material  to  the  merits  of  the  case."  — - 
statute  of  this  kind  should  have  a  wide  construction,  and  I  shos 
not  interpret  it  in  favour  of  technical  strictness.  Let  the  indict 
ment  be  amended  as  proposed. 

The  amendment  having  been  made  the  jury  said 

Not  Guilty. 
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NORTHERN  CIRCUIT. 

Liverpool,  March  21,  1863. 

(Before  Mr.  Baron  Martik.) 

Reg.  v.  Mabks  Lyons,  (a) 

Bankruptcy — Evidence — Obtaining  goods  on  credit. 

Section  233  of  the  "  Bankruptci/  Act,  1849,"  applies  to  civil  matters  onfy^ 
»^*rf  in  criminal  prosecutions  against  a  bankrupt  formal  proof  of  the 
^sr^^ng  and  other  requisites  mttst  be  given.  Where  a  person  obtaintd 
9ocds  on  approval  and  pawned  ihem^  and  afterwards  obtained  credit 
f^r  tfiem  : 

^eld;  that  the  <*  Bankruptcy  Act,  1861,"  ^.221,  did  not  apply. 

XHE  prisoner  was  indicted  under  the  provisions  of  the  Bank-^ 
tu  ^"P^y  ^^*>  1861,  sect  221,  the  1 1th  clause  of  which  provides 
^^t,  "  If,  being  a  trader,  he  shall,  with  intent  to  defraud  his 
"^^editors,  within  three  months  next  before  the  filing  of  the  petiti(m 
^^^r  adjudication,  pawn,  pledge,  or  dispose  of,  otherwise  than  b^ 
^"^^^^fide  transactions,  in  the  ordinary  way  of  his  trade,  any  of  his 
^^s  or  chattels  which  have  been  obtained  on  credit  and  remain 
'Unpaid  for." 

^^  The  first  count  was  for  illegally  pledging  certain  watches,  which 
^^e  had  obtained  on  credit  within  three  months  before  his  bank- 
"^^ptcy  from  L.  Cohen  and  another,  and  which  still  remained 
^^^paid  for  with  intent  to  defraud  his  creditors. 

The  second  count  was  in  the  same  form,  except  that  it  charged 
*^le  defendant  with  ^*  pawning  "  the  same  goods. 

The  third  count  charged  the  defendant  with  *'  disposing  "  of  the 
"^^sune  goods  with  the  like  intent. 

The  prisoner  had,  it  appeared,  written  to  Messrs.  Cohen  and 
^^uested  them  to  send  some  watches  on  approval.  They  sent 
^im  300/.  worth,  and  the  defendant  wrote  acknowledging  the 
"Receipt  of  the  goods,  and  saying  that  he  would  keep  the  whole  of 
^^e  goods  and  pay  for  tnem  by  bills.  This  Messrs.  Cohen 
Peremptorily  refused,  and  the  defendant  thereupon  sent  back 
J^pot  worth,  retaining  the  remainder,  and  offering  bills  for  them, 
'^'his  offer  was  refused  by  Messrs.  Cohen,  and  they  sent  a  member 

(a)  Reported  by  R.  D.  M.  Littlbb,  Egq.,   BarrisUi^ftt-lAW. 
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of  their  firm  from  Birmingham  to  Liverpool  to  inquire  after  1 
Mabk/ltons.  d^jfcndant     The  day  before  this  gentleman  arrived  in  Liverp 

the  defendant  pledged  the  whole  of  the  watches  with  a  pav 

^^-        broker  for  120/<,     On  seeing  Mr.  Cohen  the  defendant  agreed 
Bmkn^c^^  f^J  ^^^  ^^^  watches  70/.  in  cash,  100/.  in  bills,  and  the  remain< 
Evkknet,      iTi  cash  as  soon  as  he  could. 

Deighton  and  R.  G.  Williams  for  the  prosecution. 

Littler  J  for  the  prisoner. 

Deighton  called  an  officer  from  the  Bankruptcy  Court,  and  \ 
in  a  file  of  the  proceedings  and  a  copy  of  the  Gazette  contain] 
the  advertisement  of  the  prisoner's  bankruptcy,  under  the  12  & 
Vict.  c.  106,  s.  233.  (a) 

Littler  objected  that  this  section  did  not  apply  to  criminal  cas 
and  that  the  prosecution  must  prove  the  trading,  the  petition] 
creditor's  debt,  the  act  of  bankruptcy,  the  petition,  and  1 
adjudication. 

Martin,  B. — That  is  clearly  so.  That  section  was  ne' 
intended  to  apply  to  criminal  cases. 

Formal  proof  was  then  given  as  to  all  the  requisite  points. 

Mr.  Cohen,  when  called  as  a  witness,  swore  distinctly  that  i 
goods  were  on  approval  only  until  the  17th  of  October,  and  t 
the  before  mentioned  agreement  was  made  on  that  day. 

The  pawnbroker's    assistant,   who   was    called   to  prove 
pledging  by  the  prisoner,  proved  that  the  property  was  pledi 
on  the  sixteenth  of  October. 

M  ABTIN,  B. — Then  there  is  an  end  of  the  case.  The  bankn 
has  been  a  day  too  quick  for  you.  The  goods  had  not  at  t 
time  been  obtained  on  credit,  (b) 

(a)  That  if  the  bankrnpt  shall  not  0^  he  were  within  the  United  Kingdom  at  the  date  o 
adjodication),  within  twenty-one  days  after  the  advertitsement  of  the  bankroptcj  in 
Lontlon  Gazette^  or  (if  he  were  in  any  other  part  of  Europe  at  the  date  of  the  adjadical 
within  three  months  after  such  adrertii^nieiit,  or  (if  he  were  elsewhere  at  the  date  oi 
adjudication)  within  twelre  months  after  snch  advertisement,  have  commenced  an  acti<Hi, 
or  other  proceeding  to  dispute  or  annnl  the  iiat,  or  the  petition  for  adjudication,  and  ahall 
have  proeecuted  the  same  with  due  diligence  and  with  effect,  the  Gazette  containing 
advertisement  shall  be  conclusive  evidence  in  all  cases  as  against  such  bankrupt,  ai 
all  actions  at  law  or  suits  in  equity  broufsht  by  the  assignees  for  any  debt  or  demao 
"which  huch  bankrupt  might  have  sustained  any  action  or  suit  had  he  not  been  adjudged  b 
rupt,  that  such  person  so  adjudged  bankrupt  became  a  bankrupt  before  the  date  and  t 
forth  of  such  fiat,  or  before  the  date  and  filing  of  the  petition  for  adjudication,  and  that 
fiat  was  sued  forth,  or  such  petition  filed,  on  the  day  on  which  the  same  is  stated  in 
Gazette  to  bear  date. 

(b)  It  seems  that  the  ofience  (if  any)  committed  by  the  bankrupt  was  under  the  tenth  c1 
and  was  an  obtaining  on  credit  **  under  the  false  colour  and  pretence  of  carrying  on  bu:s 

and  dealing  in  the  ordinary  course  of  trade  with  intent  to  defraud." — [Reportkk.] 
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WESTERN  CIRCUIT. 

Somerset  Spring  Assizes. 

Taunton^  March  1863. 

Reg.  v.  Cox. 

Perjury — False  declaration — 5  Sf  6  WilL  4,  c.  62,  «.  18. 

An  indictment  for  perjury  in  making  a  false  declaration  under  5  ^r  6 
Will.  4,  c.  62,  s,  18,  cannot  be  sustained  when  the  deed  or  written 
instrument  of  which  the  declaration  is  confirmatory  is  not  duly  proved, 

THE  prisoner  was  indicted  for  perjury  in  making  a  false 
declaration  under  5  &  6  Will.  4,  c.  62,  s.  18,  to  the  effect  that 
he  had  done  no  act  to  incumber  certain  lands,  his  property,  and 
that  he  was  in  possession  of  the  said  lands,  and  in  receipt  of  the 
'^ents  and  profits  thereof.  The  declaration  was  duly  sworn  and 
^oade  in  support  of  an  application  to  a  building  society,  in  1861» 
^V)r  an  advance  of  150/.  The  mortgage  deed  of  1861  to  the 
building  society  was  produced,  but  the  attesting  witness  was  not 
^Ued  to  prove  it  The  original  conveyance  of  the  property  to 
the  prisoner  was  put  in. 

Folkard  for  the  prisoner,  contended  that  inasmuch  as  the  deed» 
T)f  which  the  declaration  was  confirmatory,  was  not  proved  (and  it 
Xras  therefore  not  shown  that  the  matter  sworn  to  in  the  declara- 
tion was  material)  the  indictment  could  not  be  sustained. 

H.  T.  Cole  for  the  prosecution,  contended  that  the  declaration 
"was  made  to  confirm  the  original  conveyance,  and  not  the  mort- 
gage which  was  executed  after  the  declaration^  and  therefore  that 
the  indictment  could  be  sustained  under  the  statute. 

Byles,  J. — I  am  of  opinion  that  the  objection  hy  the  learned 
counsel  for  the  prisoner  is  fatal  to  the  indictment.  The  preamble 
<rf  the  statute,  5  &  6  Will.  4,  c.  62,  **  whereas  It  may  be  necessary 
and  proper  in  many  cases  not  herein  specified  to  require  confirma- 
tion of  written  instruments,  or  allegations,  or  proof  of  debts,  or  of 
the  execution  of  deeds  or  other  matters,"  must  be  read  with  the 
enacting  part;  and  as  the  deed  which  rendered  the  declaration 
Necessary  is  not  proved  this  indictment  cannot  be  sustained. 

Not  Guilty. 
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COUKT  OF  CKIMINAL  APPEAL. 

April  25,  1863. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Martin,  B.  and  Keating,  J.) 

Eeg.  v.  William  Burgess,  (a) 

Larceni^ — Ownership — Co-operative   society — Felonious  taking  htf^ 

member. 

Upon  the  trial  of  an  indictment  for  stealing  the  money  of  B,<,  it  sie 
proved  t/iat  B.  received  the  money  as  the  servant  of  a  co-opera^ 
society  of  which  the  prisoner  was  a  member^  for  the  sale  to  meml^  « 
of  goods  provided  by  the  common  funds^  and  that  B,  was  accounUr- 
to  the  treasurer  for  the  money  so  received.  The  money  was  mar^ 
nnd  put  into  a  till  under  B.^s  charge,  from  which  the  prison 
clandestinely  tooh  it: 

Held,  that  B.  was  sufficiently  possessed  of  the  money  to  sustain  a  conw:^ 
tion  for  larceny  of  the  money,  although  the  prisoner  was  a  mem  d. 
of  the  society. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mellor,  J. 
The  prisoner  was  convicted  before  me  at  the  lust  Assizes  * 
Chester,  of  stealing  5^.,  alleged  in  the  first  count  to  be  the  moac 
of  David  Bancroft,  and  in  the  second  count  to  be  the  money    < 
the  Stockport  Industrial  and  Equitable  Co-operative  Society. 

There  was  evidence  that  the  Stockport  IndustriaLand  Equit 
able  Co-operative  Society  was  duly  enrolled,  but  there  was  n< 
evidence  that  trustees  had  been  appointed  pursuant  to  the  18  &  1* 
Vict,  c  63,  s.  17. 

The  proceeds  of  the  society  consisted  of  the  payments  of  tb 
members  in  respect  of  shares  held  by  them  therein  ;  and  the  affatJ 
were  managed  by  a  committee  of  shareholders,  of  which  the  pr 
8oner  was  a  member;  and  under  their  superintendence  the  actti* 
duties  of  management  were  performed  by  a  general  manager  and 
treasurer. 

The  society  occupied  several  sites  of  premises  as  stores  f 
goods,  which  were  provided  from  the  funds  contributed  by  t  J 
members,  and  the  goods  were  sold  to  the  members  of  the  socieC^ 

(a)  Reported  by  John  Tho^ifson,  Esq.,  Barrister-at-Lair. 
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the  New  Burke  Lane  Store  was  under  the  care  of  David  Ban- 
croft, a  boy  aged  thirteen,  and  It  was  his  duty  to  sell  the  goods  at 
the  store ;  and  each  day  before  shutting  up  the  treasurer  called  at 
the  store,  stated  an  account  with  Bancroft  of  all  money  received 
by  the  latter,  giving  to  Bancroft  a  duplicate  of  such  account  for 
his  protection,  and  keeping  the  accounts  in  a  book  belonging  to 
the  society. 

On  Christmas-eve  the  account  had  been  settled  as  usual ;  but  as 
the  store  was  kept  open  after  such  settlement,  1/.  145.  6rf.  was 
received  by  Bancroft,  and  not  jwiid  over,  but  remained  in  the  till. 
The  prisoner  had  occasionally  called  at  the  store  to  assist  Ban- 
croft, as  he  said ;  and  in  consequence  of  suspicions  entertained  by 
other  members  of  the  committee,  one  of  them  on  Christmas-day 
proceeded  with  Bancroft  to  the  store,  and  having  taken  the  money 
and  marked  a  portion  of  it,  they  then  restored  the  money  so 
marked  to  the  till. 

On  the  opening  of  the  store  on  the  26th  Dec.  the  prisoner  called 
there,  and  whilst,  as  he  supposed,  the  attention  of  the  boy  Ban- 
croft was  occupied  In  the  business,  the  prisoner  was  seen  by  a 
person  secreted  for  the  purpose  of  observing,  to  take  two  half- 
crowns  of  the  marked  money  from  the  till,  and  put  them  into  his 
pccket  and  go  away. 

Mr.  Giffardf  counsel  for  the  prisoner,  objected  that,  as  the 
pTisoner  was  a  member  of  the  society,  and  a  shareholder  in  the 
Ainds,  he  could  not  be  convicted  oh  either  count ;  that  the  posses- 
sion of  Bancroft  was  the  possession  of  the  society,  and  that  the 
Possession  of  the  society  was  the  prisoner's  possession  in  common 
"^th  the  other  members. 

I  overruled  the  objection,  and  the  case  went  to  the  jury  on  the 
^ts,  and  the  prisoner  was  convicted ;  but  1  postponed  the  judg- 
Uient  and  discharged  the  prisoner  on  his  own  recognizance  to 
Appear  and  receive  sentence  when  called  upon. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  whether 
the  prisoner  was  rightly  convicted. 

John  Melloe. 
No  counsel  appeared  on  either  side. 

Pollock,  C-B. — We  are  all  of  opinion  that  David  Bancroft, 
'^ho  was  employed  at  a  store  kept  by  the  Co-operative  Society,  to 
«ell  the  goods  there,  and  who  had  charge  of  a  till  there  from  which 
&  was  stolen  by  the  prisoner,  and  who  was  accountable  for  the 
inoney,  was  sufficiently  possessed  of  the  money  stolen  to  sustain 
the  conviction  .of  the  prisoner — the  indictment  sJleging  the  money 
to  be  the  money  of  I)avid  Bancroft — although  the  prisoner  was 
^^  of  the  subscribers  to  the  Co-operative  Society. 
The  rest  of  the  Court  concurring. 

Conviction  affirmed. 


Beo. 

V. 
BUROBSS. 

1S6S. 
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COURT  OF  CRIMINAL  APPEAL. 

May  30,  1863. 

XBefore  Cockbuen,  C.J.,  Pollock,  C.B.,  Williams,  anc^ 
^Crompton,  JJ.,  and  Bramwell,  B.) 

Reg.  r.  Lewis  Lee.  (a) 

False  pretences — Existing  fact. 

The  prosecutor  lent  1 0/.  to  the  prisoner  on  the  false  pretence  that  he  t^s^ 
going  to  pay  his  rent,  and  if  the  prisoner  had  not  told  him  that  he  t^^ 
going  to  pay  his  rent,  the  prosecutor  would  not  have  lent  the  money. 

Held  that  this  was  not  affiUe  pretence  of  any  existing  fact  to  warroMt^^ 
conviction, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  ChairnM^in 
of  the  Devonshire  Quarter  Sessions. 

Devon,  1  At  the  General  Sessions  of  the  Peace  of  our  Lady  the 

to  wit  /  Queen,  held  at  the  Castle  of  Exeter,  in  and  for  tlie 
county  of  Devon,  on  Tuesday,  the  12th  day  of  May,  in  the 
twenty-sixth  year  of  the  reign  of  our  Sovereiorn  Lady  Victorin, 
by  the  grace  of  God  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Defender  of  the  Faith,  and  in  the  year  of 
our  Lord  1863,  before  Baldwin  Fulford,  John  Northmore, 
Esquires,  and  others  their  companions.  Justices  of  our  said  Lady 
the  Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the 
Queen  in  and  for  the  county  aforesaid,  and  also  to  hear  and 
determine  divers  felonies,  trespasses  and  other  misdemeanors  in  th® 
flaid  county  committed, 

Lewis  Lee  was  indicted  and  tried  for  obtaining  money  by  fab^ 
pretences. 

The  following  is  an  extract  of  so  much  of  the  indictment  ^* 
sets  out  the  charge : —  ^  , 

That,  "  contriving  and  intending  to  cheat  and  defraud,  he  d^* 
unlawfully,  knowingly,  and  designedly  falsely  pretend  to  ot^ 
James  Oliver  Hill  that  he  the  said  Lewis  Lee  had  to  pay  b^ 
rent  to  the  Squire,  meaning  thereby  Richard  Sommers  Gard,  cr  ^ 
the  1st  of  March  then  next,  but,  as  that  day  was  Sunday,  he  hs^ 

(a)  Reported  bj  John  Thompbok,  Esq.,  Barrister-at-Law. 
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to  pay  the  said  rent  on  the  Monday  then  following,  and  that  he,        ''•  *• 
the  said  Lewis  Lee,  wanted   10/.  to  make  up  his  said  rent;  by        j  j*'; 

means  of  which  said  false  pretence  the  said  Lewis  Lee  did  then        

and  there,  to  wit,  on  the  27th  day  of  February,  in  the  year  afore-        '*^* 
isaid,   at   Monkton   aforesaid,    unlawfully   obtain   from    the   said  /v,/.,,.  y^'.^/Xo* 
-«7aines  Oliver  Hill  10/.,  the  money  of  the  said  James  Oliver  Hill,     — />;//;«;^ 
with  intent  then  and  there  to  cheat  and  defraud.     Wherefis,  iu 
t^ruth  and  in  fact,  the  said  Lewis  Lee  had  not  to  pay  his  said  rent 
on  the  1st  of*  March  then  next,  or  on  the  Monday  then  followin*r- 
^nd  whereas,  in  trutii  and  fact,  the  said  Richard  Sommers  Gard 
liad  not  fixed  with  tiie  said  Lewis  Lee  to  pay  his  said  rent  on  th(i 
«aid  1st  day  of  Match,  or  tlie  following:  day.     And   whereas,  in 
truth  and  in  fact,  the  said  Lewis  Lee  did  not  want  the  said  10/. 
to  make  up  his  said  rent.     And  whereas,  in  truth  and  in  fact,  tlx*. 
said  Lewis  Lee  did  not,  on  the  said  1st  day  of  March  then  next, 
^)r  on  the  Monday  then  following^,  or  at  any  other  time  after- 
wards, pay  his  said  rent,  or  the  said  sum  of  10/.  for  his  said  rent. 
And  the  said  Lewis  Lee,  at  the  time  he  so  falsely  pretended  as 
aforesaid,  well  knew  the  said  pretence  to  be  false. 
Thfc  following  facts  were  proved  in  evidence : — 
That  prisoner   was    a  tenant  to  the  said    Richard   Sommers 
Cturd,  ana  owed   him  180/.  for  rent,  and  that  he  had   promised 
Mr.  Gard's  bailiff  to  pay  it  in  February  :    that  he  did  pay  part  of 
it  in  February,  and  promised  to  pay  the  remainder  the  first  week 
*n  March.      That  James  Oliver  Hill,  the  prosecutor,  was  aisl* 
tenant  to  Mr.  Gard,  and  lived  on  the  adjoining  farm;    and,  on 
lyednesday,  the  2oth  of  February,  he  was  on  the  prisoner's  farm, 
^d  saw  there  stock  worth  200/.  or  more.     Tliat  the  prisoner  had 
been,  for  some  weeks,  in  treaty  with  prosecutor's  father-in-law  to 
let  him  a  field  to  grow  fiax,  for  whicii  prisoner  asked  him  5/.  an 
^icre.     Prosecutors  father-in-law  had   offered  him  4/.   10«.,  and 
they  were  to  meet  on   Monday  or  Tuesday,  the  2nd  or  3rd  of 
^arch,  to  make  final  settlement.     It  had  been  agreed  that  the 
Tent  of  a  field  should  be  paid  thus:  10/.  oit^king  possession,  10/. 
in  May,  1863,  and  the  remainder  when  the  mtXsWas  cleared. 

The  prosecutor  owed  prisoner  1<»/.  lOs.  for  a  heifer  and  somc^. 
hay,  and  on  Frida}*,  the  27th  of  February,  prisoner  called  on  him 
in  the  evening  to  settle  the  debt.  Prosecutor  pvit  down  two  10/. 
iiotes,  but  the  prisoner  said  he  could  not  give  change,  upon  which 
it  was  arranged  that  the  prisoner  should  take  one  of  tlie  10/.  notes 
and  that  the  balance  should  be  paid  at  the  Honiton  market  the 
Uext  day,  which  was  done.     Prisoner  then  said  :    **  I  am  going  to 

Sy,"  or  •*!  have  got  to  pay  my  rent  to  the  Squire  on  the  1st  of 
arch,  but  as  that  is  Sunday  I  am  going  to  pay  it  the  next  day. 
^ill  you  advance  10/.  for  your  father-in-law  on  the  rent  of  the 
^flax  field  ?**  Prosecutor  replied,  "  I  do  not  wish  to  be  mixed  up 
'^th  my  tather-in-law's  affairs,  but  you  will  see  him  on  Monday 
"^Jr  Tuesday,  when  you  can  make  a  settlement  of  everything." 
Prisoner  then  said,  **  Will  you  lend  me  10/.  till  Tuesday  or  Wed- 
*^e«day,  and  I  will  give  you  a  note  of  hand  for  it,  to  make  it  all 
YOL.  IX.  X 
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i^«»*       business-like.*'      Prosecutor    then  lent  him   10/.,,  and  he   gj 
j^         prosecutor  a  formal  promissory  note  for  that  amount.     Prisoi 

aid  not  say  he  required  the  sum  of  10/.  to  make  up  his  rent ;  1 

18^       the  prosecutor  stated  that  he  believed  that  was-  what  he  wantec 
FtifartTrfflTifff  ^^^'     ^*^®  prosecutor  in  his  evidence  stated  that,  if  he  had  : 
^EtcUtmg    told  him  he  was  going  to  pay  his  rent,  he  should  not  have  let  1 
/«*•        have  the  money. 

It  was  also  proved  that  for  about  ten  days  previous  to  the  2 
day  of  February  prisoner  had  made  arrangements  to  emigrate 
New  Zealand,  and  had  taken  a  passage  for  himself  and  his-  fam 
and  had  obtained  a  grant  of  lana  there.  That  on  Saturday  ev 
ing  the  28th  day  of  February  he  and  his  family  privately  1 
Monkton  for  London  to  go  to  New  Zealand,  having  previou 
cleared  off  all  his  effects,  cattle,  corn,  implements,  and  the  best 
his  household  furniture.  He  did  not  go  to  pay  his  rent,,  whicl 
still  unpaid;  but  at  the  time  he  obtained  the  10/.  ftiom  Hill  hev 
knew  tnat  he  was,  as  appeared  from  his  letters  (whiah  were 
evidence),  about  to  leave  the  next  day  for  New  Zealand,,  and 
did  so  leave.  He  was,  however,  apprehended  at  Deal,  where 
was  waiting  for  the  ship  on  board  of  which  his  family  had  embarl 
at  Gravesend,  he  having  left  Gravesend  for  fear  of  the  police, 
appeared  by  his  letters. 

The  Jury  found  the  prisoner  guilty,  and  stated  their  opin 
that  the  prisoner's  statement  that  he  was  going  to  pay  his  rent 
the  Monday  was  a  false  pretence,  and  that  tne  money  i 
advanced  on  the  credit  of  that  false  pretence. 

The  prisoner  was  thereupon  sentenced  to  twelve  calen 
months'  imprisonment  with  hard  labour ;  the  hard  labour  not 
commence  until  the  decision  of  the  Criminal  Court  of  Appeal 
this  case,  and  he  remains  in  custody  under  this  sentence,  as  \^ 
as  under  civil  process  for  debt. 

The  Court  Jigreed  to  submit  the  following  questions  for 
opinion  of  the  Court  of  Criminal  Appeal : — 

1.  Whether  the  indictment,  upon  the  face  of  it,  shows  a  fj 
pretence?  and, 

2.  Whether  the  statement  of  the  prisoner,  as  shown  in  evider 
is  a  false  pretence  witliin  the  meaning  of  the  88th  section  of 
24  &  25  Vict.  c.  96  ? 

Baldwin  Fulford,  Chairman 

No  counsel  appeared  on  either  side. 

Cock  BURN,  C.J. — The  facts  stated  to  have  been  proved  in  1 
case  do  not  warrant  the  conviction.  The  money  was  advanced 
the  credit  of  the  false  pretence  that  the  prisoner  was  going  to  j 
his  rent;  but  that  is  not  a  false  pretence  of  any  existing  n 
although  it  is  found  that  the  prisoner  had  not  the  intentioi 
paying  his  rent.     The  conviction  must  therefore  be  quashed. 


The  rest  of  the  Court  concurring, 


Conviction  quashed 
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COURT  OF  CRIMINAL  APPEAL. 

May  SO,  1863. 

(Before  Cockburn,  C.J.,  Pollock,  C.B.,  Williams  and 
Crompton,  JJ.y  and  Bramwell,  B.) 

Reo.  v.  Jarrald  and  Ost.  {a) 

Larceny  Act — 24  4*  ^^   V^^-  c.  96,  #.  58 — Being  armed  at  night  with 
intent  to  break  and  enter — Indictment — Proof. 

Under  the  24  ^  25  Vict.  c.  95,  8.  58,  which  enacts  that  *«  Whosoever 
Ma//  he  found  by  night  armed  with  any  dangerous  or  offensive  toeapon 
or  instrument,  with  intent  to  break  or  enter  into  any  dwelling-house  ot 
other  buHding/*  it  is  necessary  to  state  in  the  indictment  and  prove  in 
evidence  the  ownership  of  the  building  in  order  that  the  jury  may 
know  the  charge  they  have  to  try^  and  the  prisoner  the  charge  he  has 
to  meet. 

THE  following  case  was  reserved  for  the  opinion  of  this  Court 
by  the  Chairman  of  the  Suffolk  Quarter  Sessions,  held  at 
Bury  St.  Edmunds  :— 

At  an  Adjourned  Sessions,  held  for  the  county  of  Suffolk  at 
fiury  St.  Edmunds,  on  the  16th  of  March,  1863,  William  Jarrald  ' 
^d  Thomas  Ost  were  tried  upon  the  following  indictment : — 

Suffolk,  1  The  Jurcrs  of  our  Lady  the  Queen,  upon  their  oath 
to  wit.  J  present,  that  William  Jarrald  and  Thomas  Ost,  on 
the  2l8t  of  February,  1863,  were  found  by  night,  to  wit,  at  the 
hour  of  half-past  three  in  the  morning  of  the  same  day,  armed 
^ith  a  certain  dangerous  and  offensive  weapon  and  instrument,  to 
^it,  a  loaded  gun,  with  intent  then  to  break  and  enter  a  building,^ 
to  Wit,  a  malting,  and  to  commit  a  felony  therein,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

It  having  been  proved  that  the  prisoners  were  found  in  afield 
adjoining  to  three  separate  and  distinct  makings,  and  that  they 
^ere  going  in  a  direction  which  would  lead  them  to  any  one  of 
^lie  three,  the  makings  being  the  property  and  in  the  occupation 
<^f  three  different  owners,  viz.,  Coe,  Ardley,  and  Branwhaite,  the 
^UQsel  for  the  prisoners,  at  the  conclusion  of  the  case  for  tit  & 

(a)  Reported  by  JoHH  Thompson,  Esq.,  Banister-«t-Lair. 
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^^'  prosecution,  objected  that  the  indictment  ought  to  have  stated  tht 

Jarrald  ownership  of  the  building  mentioned,  and  the  place  where  it  waj 

AND  situate.     No  amendment  was  made :  and  the  prisoners  were  botl 

OsT.  found  guilty,  and  each  was  sentenced  to  three  years'  penal  servi- 

1863  tude. 

'  The  question  submitted  for  the  consideration  of  the  Court  o 

Indictment—  Crhuinal   Appeal   is,   whether   under   the    circumstances    abovi 
^''*"^^^^*3^  stated  the  prisoners  were  rightly  convicted. 

Peteu  Hdddleston,  Chairman  of  the  said 
Court  of  Quarter  Sessions, 

Balwer,  for  the  prisonenc. — It  is  submitted  that  this  conviction 
cannot  be  sustained.     The  indictment  is  bad  because  the  ownea 
ship  and  situation  of  the  malting  are  not  stated  therein.      Tfc 
indictment  is  founded  on  the  24  &  25  Vict,  c  96,  s.  58,  whic: 
enacts  that  **  whosoever  shall  be  found  by  night  armed  with  ami 
dangerous  or  offensive  weapon  or  instrument  whatsoever,   wit 
intent  to  break  or  enter  into  any  dwelling-house  or  other  buildi  vi 
whatsoever,  and  to  commit  any  felony  therein,  or  shall  be  fonzi 
by  night  having  in  his  possession  without  lawful  excuse  (the  proc 
of  which  excuse  shall  lie  on  such  person)  any  picklock,  key,  cra^ 
jack,  bit,  or  other  implement  of  housebreaking,  or  shall  be  fouTi4 
by  night  having  his  tiice  blackened  or  otlierwise  disguised,. witl 
intent  to  commit  any  felony  therein,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicts  I  thereof,  &c"    Although  the  venue 
in  the  margin  renders  it  unnecessary  to  state  the  county  in  the 
body  of  the  indictment,  still  it  would  not  be  sufficient  to  allege 
that  the  prisoners  were  found  by  ni;:ht  in  the  county  merely,  or 
that  the  malting  was  situate  in  the  county  merely.     The  section 
is  placed  in  the  series  headed  *'  as  to  sacrilege,  burglary,  and 
housebreaking,"  in  all  which  offences  it  is  necessary  to  allege  in 
the  indictment  the  ownership  and  situation  of  the  property.    The 
evidence  shows  that  there  were  three  makings  belongmg  to  three 
different  persons,  and  the  indictment  should  have  stated  the  name 
of  the  owner  and  the  situation  of  the  one  the  prisoners  intended 
to  break  and  enter.     [Pollock,  C.  B. — Supposing  the  prisoncw 
had  been  overheard  to  say  that  they  intended  to  break  into  which- 
ever of  the  three  they  found  most  convenient,  would   they  be 
tiispunishable  because  it  could  not  be  specified  that  they  intended 
to  break  into  any  particular  one  ?"|     The  indictment  might  have 
contained  as  many  counts  as  there  were  different  buildings  and 
owners.     [Cockbuun,  C.  J. — But  then  it  might  be  said  that  the 
jury  would  have  the  same  difficulty  in  specifying  the  particular 
one  into  which  the  prisoners  intended  to  break  and  enter.]     The 
criminal  law  does  not  punish  a  man  for  having  a  general  criminal 
intention  ;    a  narticutar    intent  must  be  alleged    and    proved. 
Unless  it  can  oe  said  that  a  man  is  going  to  break  into   some 
one  house  in  particular  he  cannot  be  convicted  under  this  Act  of 
Parliament.     Stating  the  charge  so  generally  in  the  indictment 
gives  the  prisoners  no  information  as  to  the  offence  of  which  they 
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we  accused,  and  which  the  prosecutor  is  going  to  prove  against        ^bo. 
tlkem.     The  prosecutor,  upon  this  indictment,  might  go  before  the     j^rr^ld 
grand  jury  and  give  evi<lcnce  as  to  the  premises  of  A.  B.,  and        ani» 
tiiereupon  procure  a  true  bill  to  be  returned,  while  at  the  trial  the         Q^- 
indictment  would  be  satisfied  by  giving  evidence  of  an  intention        ^3^3 

to  break  into  premises  of  a  different  i>erson  in  a  different  ])art  of        

the  county.  Again,  consistently  with  what  is  alleged  in  the  /^*^"^''^T 
indictment,  the  intent  might  be  to  break  into  the  prisoner's  own  *^%,^ 
malting.  If  the  charge  had  been  with  intent  to  break  and  enter 
a  dwelling-house,  it  would  have  been  clearly  insufficient  to  allege 
the  charge  so  generally  in  the  indictment.  The  precedent  in 
Archbold's  Crim.  Plead,  states  the  ownership  and  situation  of  the 
premises.  In  1  Uuss.  on  Crimes,  824,  it  is  said;  ^'It  is  necessary 
to  ascertain  with  exactness  the  felony  really  intended,  as  it  must 
be  laid  in  the  indictment  and  proved  agreeably  to  the  fact.  And 
^  felony  intended  to  be  committed  will  not  support  an  indictment 
charging  a  felony  actually  committed."     In  Bex  v.  Ridley  (Kuss. 

6  Rv.  615;,  where  the  first  count  of  the  indictment  alleged  that 

^hc  defendant,  at  the  parish  of  W.,  in  the  county  of  N.,  having 

pntered  into   a   certain    close   there   situate,   with  intent   there 

illegally  to  kill  game,  was  there  found  at  night  armed   with  a 

Certain  gun ;  and  the  second  count  charged  him,  in  like  manner, 

with  having  entered  into  a  certain  inclosed  ground,  but  neither 

the  close    nor  the   inclosed   ground    were   described   by   name, 

ownership,  occupation,  or  abuttals,   the  majority  of  the  Judges 

thought  the  description  insufficient,  because  it  was  substantially  a 

local  offence,  and  the  defendant  was  entitled  to  know  to  what 

specific  place  the  evidence  was  to  be  directed,  and  judgment  was 

arrested.     The  same  rule  is  laid  down  in  Starkie  on  Criminal 

Pleading,   that   it  is   necessary   to   specify   the   ownership    and 

situation  of  the  premises  in  order  to  identify  the  offence  charged. 

Orridgey  for  the  prosecution. — This  is  not  a  local  offence,  and  it 
is  not  necessary  to  allege  the  ownership  and  situation  of  the 
premises  in  the  indictment.  [Cockburn,  C.  J. — Must  you  not 
identify  the  ch^rsre  so  as  to  enable  the  prisoner  to  know  what  he 
has  to  meet?]  The  recent  cases  on  the  game  laws  are  analogous, 
where  it  was  held  that  it  was  not  necessary  to  show  that  the 
prisoner  had  come  from  some  land,  and  that  the  presumption  of 
that  fact  might  be  drawn  from  the  surrounding  circumstances : 
(Evans  v.  Botterill,  8  L.  T.  Kep.,  N.S.,  272;    Broivn  v.    Turner, 

7  L.  T.  Rep.,  N.S.,  683.)  [Cockburn,  C.  J.— The  Poaching 
Act,  25  &  26  Vict.  c.  114,  was  passed  to  meet  a  particular  case, 
where  there  is  good  reason  to  suspect  that  men  have  been  out 
poaching,  and  it  is  impossible  to  trace  them  to  any  particular 
place.]     The  14  &  15  Vict.  c.  100,  s.  24,  was  then  referred  to. 

Cockburn,  C.  J. — I  am  of  opinion  that  this  conviction  cannot 
be  sustained.  The  first  question  is.  What  is  the  offence  created 
by  tlie  Legislature  ?  According  to  Mr.  Orridge's  contention,  any 
man  found  by  night  with  a  dangerous  or  offensive  weapon,  or 
some  instrument  from  which  it  is  impossible  to  doubt  that  he  is 


310  CRIMINAL  LAW  CASES. 

fin^  going  to  break  into  some  house  or  building,  is  guilty  of  mw 
Jauald  ^J^eanor.  I  do  not  think  that  is  so,  and  I  am  of  opinion  that  th< 
ijiD  must  be  a  definite  intention  to  break  into  some  particular  hou 
OsT*  As  to  whether  there  must  be  an  intention  to  commit  a  particu 
^^^       felony  upon  that  point  I  say  nothing.     It  is  not  enough  to  e 

'       that  a  man  intended  to  break  into  a  house  generally.     The  ru 

^"^^^HHfTL  ^^  criminal  pleading  must  not  be  lost  sight  of,  and  it  must  not 
•^^TJ™  "8^  forgotten  that  there  is  no  opportunity  of  getting  a  new  trial 
criminal  cases  on  the  ground  of  surprise,  or  that,  if  the  defendc 
had  had  a  better  knowledge  of  what  the  nature  of  the  offei 
charged  was,  he  might  have  been  able  to  meet  it.  The  jury  a 
the  prisoner  ought  to  know  the  precise  oiFence  charged  agaii 
the  prisoner,  and  as  this  does  not  appear  on  the  indictment  I  tbi 
the  conviction  cannot  be  sustained. 

Pollock,  C.  B. — I  am  of  the  same  opinion.  I  will  mere 
add,  that  Cockbum,  C.  J.,  has  placed  the  doubt  I  felt  in  sucli 

Joint  of  light  that  I  feel  his  construction  of  the  Act  must  be  e 
f  a  man  is  found  at  night  with  a  pair  of  pistols  and  burglarioi 
instruments  upon  him,  under  circumstances  that  there  can  be  i 
doubt  that  he  is  out  for  a  criminal  purpose,  the  statute  nev< 
intended  that  such  a  case  as  that  should  be  the  subject  of  pen 
servitude.  Unless  the  statute  goes  that  length  this  indictment 
bad. 

Williams,  J. — T  am  of  the  same  opinion.  If  sect  58  inten(l( 
that  it  should  be  a  crime  if  a  person  was  found  at  night  arm( 
with  an  offensive  weapon  or  instrument  with  intent  to  break  ( 
enter  into  any  dwelling-house,  and  commit  a  felony  therei 
although  it  could  not  be  ascertained  what  dwelling-house,  ai 
althought  it  could  not  be  ascertained  what  felony  he  intend( 
to  commit,  then  this  indictment  is  good.  But  I  think  the  statu 
did  not  mean  that,  and  that  it  is  necessary  to  specify  the  owne 
ship  and  situation  of  the  premises  the  defendant  intended  to  bre«' 
into. 

Crompton,  J. — I  am  of  the  same  opinion.     I  think  that  tl 
indictment  is  good  only  in  case  it  shows  an  intention  to  break  ai 
enter  some  definite  dwelling-house  or  building,  and  to  comn 
some  definite  felony  therein.  Under  a  particular  statute  it  was  n 
necessary  to  specify  the  mode  in  which  a  murder  was  alleged 
have  been  committed.    But  you  must  specify  a  definite  criio 
In  this  case  I  think  no  crime  was  proved,  for  it  was  open  to  tl 
jury  to  infer  that  the  prisoners  intended  to  break  and  enter  in 
any  one  of  the  three  malting  houses ;  that  is  just  the  same 
principle  as  any  one  of  300.     The  words,  to  commit  "  any"  feloi 
therein,  are  the  same  as  to  break  and  enter  into  /*  any"  dwellin 
house,  as  to  which  all  the  precedents  show  that  it  is  necessary 
allege  the  ownership  and  situation  of  the  premises. 
Beamwell,  B. — I  concur. 

Conviction  quashed. 
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COURT  OF  QUEEN'S  BENCH. 

April  25j  1863. 

{Before  Cockbubx,   C.J.,  Crompton,  Blackburn,   and 
Mellor,  JJ.) 

Eerkin  and  others  v.  Jenkins. 

Unlawful  purpose'— Felonious  intention — Vagrant  Act — 5   Geo,  4, 

c.  83,  s.  4. 

An  information  under  the  5  Geo,  4,  c,  83,  s.  4  {the  Vagrant  Act\ 
charged  the  appellants  with  being  found  in  the  respondents  house  at 
night  **for  an  unlawjul  purpose,  to  wit,  for  the  purpose  of  feloniously 
stealing  the  respondents  property  J*  The  evidence  showed  that  they 
were  in  the  respondent's  house,  partahing  with  his  servants  of  his 
provisions  without  his  knowledge  or  consent.  The  justices  found  thai 
the  appellants  were  in  the  house  for  the  unlawful  purpose  of  joining  in 
the  tahing  and  consuming  the  respondents  property  without  his  consent 
or  knowledge^  and  convicted  them : 

Odd,  that,  as  the  information  laid  a  felonious  purpose,  it  was  essetitial 
to  support  it,  that  a  felonious  intention  should  he  shown  ;  that  as  the 
justices  had  merely  found  that  the  appellants  were  in  the  house  for  the 
purpose  of  unlawfully  taking  and  consuming  the  respondent's  property, 
without  stating  that  they  were  there  to  commit  a  felony,  the  conviction 
was  had. 

THIS  was  a  case  stated  under  20  &  21  Vict  c.  43,  for  the 
opinion  of  the  Court. 
At  a  petty  sessions,  holden  for  the  St.  Austell  division  of  East 
Powder,  Cornwall,  on  the  3rd  of  June  last,  an  information  pre- 
ferred by  David  Jenkins  (the  respondent)  against  Samuel  EerKin^ 
James  Huxtable,  Und  George  Colcnso  (the  appellants),  under 
"5  Geo.  4,  c.  83,  s.  4,  commonly  called  the  Vagrant  Act,  charging 
that  they  on  the  7th  of  May,  at  Church  Town,  in  the  parisn  of 
Gorran,  in  the  said  county,  at  eleven  o'clock  at  night,  were  found 
in  the  dwelling-house  of  the  respondent  for  a  certain  unlawful 
purpose,  to  wit,  fcir  the  purpose  of  feloniously  stealing  and  con- 
verting to  their  own  use  certain  provisions  the  property  of  the 
respondent,  contrary  to  the  form  of  the  statute,  was  heard,  and 
the  aaid  appellants  duly  convicted. 


M<u:i. 


*.   ». 
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»Ci  KKis  ii;  ^vas  proved  that  on  the  day  in  question  the  household  o 

•>rMt:U  ivspondent  (who  is  vicar  of  the  parish)  consisted  of  himeel 
ihuighter,  and  three  female  servants.      At  ten   p.m.  the  £ 

Iksmv^  retired  to  their  respective  rooms;  but  the  respondent  an- 
ilaughter,  suspecting  that  all  was  not  right,  went  down  sta 
ki;ep  watch.     The  appellants  and  the  respondent's  servant 

r»h„rnd  ],i5  schoolmistress  were  in  the  servants'  bedroom,  the  do< 
/.v!'rr  ..-•.  ^^hich  was  fastened.  The  respondent  demanded  admi 
v»'hich  was  refused.  Two  of  the  appellants  then  escaped  b 
wind<)w,  and  the  third  was  afterwards  turned  out  of  the  \ 
On  entering  the  room  the  respondent  f(mnd  on  the  table  the 
inents  of  an  entertainment  consisting  of  provisions,  a  porti 
which  was  [)roved  to  be  his  property;  and  it  was  also  provec 
the  appellants  were  in  the  respondent's  house  without  his  J 
ledge  or  consent.  It  was  also  proved  that  (»ne  of  the  appe 
had  been  paying  his  addresses  to  one  of  the  servants  of  the  re 
dent,  but  it  was  not  shown  that  he  had  ever  been  there  at  ni: 
We  convicted  the  appellants  on  the  ground  that  they 
under  the  circumstances  proved  to  us,  in  the  house  of  the  re 
d»nt  for  an  unlawful  purpose  within  tlie  moaning  of  the  Act 
The  question  of  law  arising  on  the  above  statement  i\ 
<»pinion  of  the  (.'ourt  is,  was  the  purpose  for  which  we  four 
appellants  to  have  been  in  the  respondent's  house,  name! 
]»urpose  of  joining  in  the  taking  and  consuming  of  the  prov 
which  were  respondent's  ju'operty,  without  his  knowledge  oi 
s'cnt,  an  unlawful  purpose  within  the  meaning  of  the  Act  ? 

Karslake,  Q.C.  for  the  respondent. — The  appellants  were  p 
to  have  been  in  the  respondent's  house  for  a  felonious  pu: 
[( -ROMPTON,  J. — The  purpose  is  very  material  here.  Did  th< 
^o  to  the  house  for  another  purpose  than  that  laid  in  the  inf 
tion  ?]  They  went  for  the  purpose  of  consuming  the  respond 
property.  The  case  may  be  assimilated  to  that  of  Rep.  v. 
(1)  C.  &  P.  344),  where  it  was  held,  that  if  a  servant  tak 
master's  property  and  hand  it  over  as  a  gift,  it  amounts  toaf( 
Had  the  parties  been  indicted,  the  judge  must  have  left  it  1 
jury  to  say  whether  the  facts  constituted  a  felony,  and  the  < 
will  not  disturb  the  lindinjT  of  the  mamstrates  before  whom  a 
iacts  were. 

Field  for  the  appellants. — The  conduct  of  the  parties  amo 
io  gross  impropriety,  but  did  not  constitute  a  felony.  But  assi 
that  on  an  indictment  a  felony  might  have  been  found,  the  o 
lias  not  been  found  in  this  case.  The  information  charge 
parties  with  felony,  but  the  justices  have  merely  found  thai 
were  there  for  an  imlawful  purpose.  Tiie  conviction,  thei 
i*annot  be  sustained. 

CociOJUliN,  C.J. — I  think  that  the  justices  have  stopped 
of  finding  the  charge  on  which  the  information  is  based, 
information  alleges  that  the  api)ellants  were  in  the  house  • 
respondent  "  for  an  unlawful  ])urpose,  to  wit,  for  the  purp 
feloniously  stealing."    But  the  justices  have  hesitated  to  hoi 
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t\ie  purpose  was  felonious,  and  have  merely  said  that  they  were  there  Kerkw 
for  the  unlawful  purpose  of  consuming  the  respondent's  provisions.  oxinsBs. 
Sow  this  may  be,  and  is,  an  unlawful  purpose  ;  but  it  is  iK>t  such  9. 

au  unlawful  purpose  as  is  laid  in  the  information.    Had  the  matter      Jenkins. 
formed  the  subject  of  an  indictment  a  judge  probably  would  not        isqs. 

have  withdrawn  the  evidence  from  the  consideration  of  the  jury,        ' 

although  he  might  have  been  tolerably  certain  that  the  result      Unlawjnl 
would  be  an  acquittal.     But  we  are  not  sitting  here  to  decide  a  5  ^f^^^g* 
iact,  but  to  interpret  the  law,  and  as  the  magistrates  have  shrunk     '  i.  4. 
from  actually  finding  that  the  offence  is  a  felony,  and  have  asked 
us  to  define  whether  the  act  does  amount  to  a  felony,  we  must 
hold  that  their  finding  does  not  sustain  the  information,  and  that 
the  conviction  must  therefore  be  quashed. 

Crompton,  J. — I  do  not  consider  that,  to  insure  a  conviction 
under  the  Act,  it  is  always  essential  that  a  felony  should  be 
proved ;  but,  as  the  respondent  has  chosen  to  lay  the  unlawful 
purpose  as  a  felonious  one,  he  is  confined  to  it,  and  it  is  our  duty 
to  see  whether  the  charge  has  been  found.     Now  there  was  some 
evidence  which  might  have  been  left  to  a  jury  of  a  felonious  inten- 
tion, and  the  magistrates  might  probably  have  come  to  a  conclu- 
sion that  a  felonious  act  was  contemplated.    But  they  have  shrunk 
from  doing  so,  and  merely  found  that  the  appellants  were  in  the 
House  for  the  unlawful  purpose  of  consuming  the  respondent's 
property.     This  is  not  the  offence  laid  in  the  information,  and  I 
therefore  think  that  the  parties  were  not  properly  convicted  of  the 
inatters  with  which  they  were  charged. 

Blackburn,  J.: — The  conviction  can  only  be  supported  by 
finding  that  the  parties  were  in  the  house  for  the  purpose  of  com- 
mitting felony,  ibr  the  information  is  so  laid.  Has  tlie  offence, 
then,  been  so  found,  and  is  the  evidence  sufficient  to  sustain  the 
finding  ?  Now  the  magistrates  have  simply  found  that  the  appel- 
lants were  in  the  respondent's  house  for  the  unlawful  purpose  of 
joining  in  the  taking  and  consuming  the  respondent's  property  with- 
out his  knowledge  or  consent.  This  is  insufficient,  as  I  think  that 
they  should  have  shown  that  they  were  there  with  a  felonious 
intent.  It  is  difficult  to  define  precisely  what  would  amount  to  a 
felony,  and  the  evidence  might  probably  have  warranted  the 
justices  in  finding  a  felonious  act,  but  as  they  have-not  done  so,  I 
think  that  the  conviction  must  be  quaslied. 
Mellor.  J.,  concurred. 

Conviction  gnashed. 
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COURT  OF  QUEEN'S  BENCH. 

May  30,  1863. 

(Before  Blackburn  and  Mellor,  JJ.)  (a) 

Taylor  (Appellant)  t;.  Newman  (Respondent). 

Unlawful  killing— Pigeons— 2\  ^  25  Vict.  c.  96,  s.  23. 

By  sect.  23  of  the.  24  ij-  25  Vict  c.  96  (Larceny  Act),  it  is  enacted  thai 
whosoever  sluill  unlawfully  and  wilfully  kill,  wound,  or  take  any  house* 
dove  or  pigeon,  under  such  circumstances  as  shall  not  amount  to  larcef^ 
at  common  law,  shall,  on  conviction,  Sfc. : 

Held,  that  this  provision  does  not  apply  to  a  case  where  a  party,  under  ^ 
claim  of  right,  kills  a  pigeon  which  is  doing  mischief  upon  his  land* 

A.,  the  occupier  of  land,  gave  notice  to  B,,  who  kept  pigeons,  that  suck 
pigeons  did  damage  to  his  land^  and  that  he  would  destroy  them  iftkey 
were  not  restrained.  After  this  notice,  finding  the  pigeons  on  his  land, 
he  fired  his  gun,  whereupon  they  rose  ;  he  then  fired  again  and  kUkd 
one  of  them,  and  being  convicted  upon  an  information  laid  under  the 
above  section. 

Held,  that  such  conviction  was  bad» 

THIS  was  a  case  stated  by  justices  at  petty  sessions  upon  ft 
conviction  under  sect.  23  of  the  24  &  25  Vict  c.  96  (the 
•Larceny  Consolidation  Act),  for  unlawfully  killing  a  pigeon. 

By  the  above  section  it  is  enacted :  •*  Whosoever  shall  unlaw- 
fully and  wilfully  kill,  wound,  or  take  any  house-dove  or 
pigeon,  under  «uch  circumstances  as  shall  not  amount  to  larceny 
at  common  law,  shall,  on  conviction  before  a  justice  of  the  peace, 
forfeit  and  pay  over  and  above  the  value  of  the  bird,  any  sum  not 

•  exceeding  2V* 

The  fadts  of  the  case  were  these.  A  number  of  house  pigeons 
belonging  to  a  Mr.  Xiloyd,  were  kept  for  him  at  or  near  the  honee 
of  one  Thomas  Newman,  his  gamekeeper,  the  respondent. 

The  appellant  is  a  farmer,  whose  land  is  very  near  the  house  of 

•  (a)  Cockbnrn,  C.J.,'was  nnaToidablj  absent,  and  Wightmau,  J.  waa  sitting  in  tb«  Divota 
•Court. 
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the  respondent^  and  the  pigeons  in  question  were  in  the  habit  ia      Tatu»r 
the  day  time  of  flying  over  and  upon  and  feeding  on  appellants    jj,,^^ 

lands.     Appellant  complained  to  the  respondent  of  the  mjury  he        

supposed  to  be  done  him  by  the  pigeons,  and  on  the  1st  of       IB63. 
January,  1863,  he  caused  the  notice  hereinafter  set  forth  to  be     u^^^ 
served  on  Mr.  Lloyd.     On  the  5th  of  February  last  appellant,      kHlmg-^ 
I       with  a  loaded  gun  in  his  hand,  went  into  one  of  his  fields,  where   2*^25  Vki, 
I       the  said  pigeons  were  feeding  on  the  ground.     Appellant  fired  at    «•  *^  ••  *** 
'       tlie  pigeons,  and  thereby  caused  them  to  rise.     Appellant  then 
fix-ed  at  them  a  second  time,  and  killed  one  of  the  pigeons,  which 
h^  left  dead  on  the  ground.     The  value  of  the  pigeon  killed  was 
said  to  be  2s.  6d. 

The  following  is  a  copy  of  the  notice  served  on  Mr.  Lloyd 
a-l>ove  mentioned : — 

^^  Hastings,  1st  January,  1863. 

'*  SiK, — Mr.  Stephen  Taylor,  of  Merriments  Farm,  Solehurst, 

t^^s  complained  to  us  of  the  serious  injury  and  annoyance  he  has 

s^^ctained,  and  still  continues  to  suffer,  by  reason  of  your  pigeons 

^eing  allowed  to  feed  on  his  land,  and  he  states  he  has  in  vain 

I     <^omplained  to  you  through  your  keeper  about  the  matter,  and  he 

i     Hs^s  now  instructed  us  to  inform  you  that  he  shall  hold  you 

I     responsible  for  all  damages  he  may  sustain  in  consequence ;  and 

4     We  have  to  request  that  you  will  immediately  cause  them  either 

^     to  be  destroyed,  or  prevent  them  doing  further  injury  to  Mn 

Taylor's  crops ;  if  not,  although  Mr.  Taylor  will  very  much  regret 

to  do  any  act  which  may  be  considered  at  all  unneighbourly,  he 

^ill  be  compelled  in  self  defence  to  shoot  or  otherwise  destroy 

such  pigeons,  besides  claiming  damages  against  you  as  above 

stated ;  and  you  will  be  pleased  to  take  this  as  notice  of  such 

ius  intention.     We  are,  &c., 

"  J.  G.  Langhah  and  Son." 


II 


51 


On  these  facts  it  was  contended  b^  the  appellant's  attorney  that 
the  killing  of  the  pigeon  under  the  circumstances  above  stated  was 
not  an  **  unlawful  killing,"  and  therefore  did  not  render  appellant 
liable  to  the  penalty  imposed  by  thjs  23rd  section  of  24  &  25  Vict, 
c  96,  because  after  giving  the  above-mentioned  notice,  and  the 
pigeons  being  still  permitted  to  come  upon  his  land,  the  appellant 
Was  justified  by  law  in  killing  the  said  pigeons. 

FranciSy  in  sup{)ort  of  the  conviction,  argued  that,  reclaimed 

pigeons    being    private   property,    the  appdlant    was  ^ilty  of 

an  unlawful  act  in  killing  the  pigeon  in  question,  within  the 

meaning  of  the  section.      The  present  law  is  a  re-enactment 

of  section  33  of  the  7  &  8  Geo,  4,  c  29,  and  was  meant  to 

^pplj  to  cases  of  an  uplawful  killing  where  the  act  does  not 

•amount  to  a  larceny  at  common  law.     That,  even  if  he  had  a 

right  to  kill  the  pigeon  whilst  actually  on  the  ground  eating  his 

^com,  he  had  no  right  to  do  so  when  it  was  flying  away.    [Blaok- 

iBUSK,  J. — I  cannot  believe  that  the  statute  was  ever  intended  to 
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apply  to  u  case  where  the  pigeon  was  feeding  upon  a  man'a  lao 
but  only  to  cases  where  he  does  the  act  wantonly  or  without  ai 
colour  of  right.  It  seems  strange  to  treat  this  as  a  criminal  acl 
If  any  damage  were  done  the  appellant  could  have  maintained  1 
action ;  here,  moreover,  he  killed  the  pigeon  whilst  flying.  [Blac 
BURN,  J. — If  he  was  justified  in  shooting  it  whilst  on  the  grouK 
he  might  kill  it  in  the  air.  He  would  have  no  right  to  follow 
off  his  ground.]  It  is  upon  the  same  footing  as  shooting  a  do 
(Vere  v.  Lord  Cawdor,  11  East,  568.)  [Mellou,  J. — That  c^ 
turned  upon  the  validity  of  a  plea ;  here  we  have  to  do  with  t 
words  in  an  Act  of  Parliament,  and  the  question  is  what  is  t 
meaning  of  the  word  *'  unlawfully?"]  He  referred  also  to  Dem 
V.  Sanders:  (Cro.  Jac. 492.) 

Hanneriy  for  the  appellant,  contended  that  this  was  not  a 
"unlawful  killing"  within  the  meaning  of  the  statute :  (J?ex 
Brookcy  4  C.  &  P.  131;  ^ex  V.  Cheaf or,  21  L.  J.  43,  M.  C 
That  the  statute  does  not  mean  to  refer  to  any  killing  of  pigeor 
which  uuiy  not  be  justifiable,  but  such  an  improper  killing  a: 
though  it  would  not  amount  to  larceny  at  common  law,  woul 
nevertheless  be  in  itsalf  a  criminal  act.  That  as  this  was  done  i 
the  assertion  of  a  right,  it  was  not  a  criminal  act :  (Be^.  v.  Cridlam 
7  El.  &  Bl.  879 ;  Hannafn  v.  Mockett,  2  B.  &  C.  934,  Bayley,  J. 
judgment.) 

Mellor,  J. — I  cannot  but  think  that  the  section  means  t 
refer  to  those  cases  which  do  not  amount  to  larceny,  but  are  sti 
unjustifiable  killing,  not  to  cases  where  the  killing  is  under 
claim  of  right. 

Francis,  in  reply. 

Blackburn,  J. — I  confess  that  I  have  entertained  some  littl 
doubt  upon  the  subject,  but  I  think  that  upon  a  proper  construe 
tion  of  the  statute  the  appellant  ought  not  to  be  convicted.  Th 
section  in  question  is  found  in  a  statute  *'to  consolidate  an 
amend  the  statute  law  of  England  and  Ireland  relating  to  larcen 
and  other  similar  offences ;"  and  as  far  as  this  provision  goes  it  i 
a  re-enactment  of  a  section  in  the  previous  Act  of  the  7  &  8  Ge( 
4,  c.  29,  and  the  preamble  recites  that  "  it  is  expedient  to  cor 
solidate  and  amend  the  statute  law  of  England  and  Irelan 
relating  to  larceny  and  other  similar  offences ;"  and  this  leads  t 
the  inference  that  the  offences  contemplated  by  the  statute  ar 
those  (jnsdem  geneiis  with  larceny.  Now  the  section  as  to  pigeor 
follows  innnediately  after  that  applicable  to  dogs  and  some  othc 
animals,  and  it  imposes  a  penalty  for  unlawfully  and  wilful! 
killing,  wounding,  or  taking  any  house-dove  or  pigeon  under  sue 
circumstances  as  shall  not  amount  to  larceny  at  common  k^^ 
Now,  what  is  the  kind  of  unlawful  killing  here  referred  to 
There  has  been  at  times  considerable  difficulty  in  knowifl 
whether  the  taking  of  pigeons  under  certain  circumstances,  J 
where  they  are  not  taken  from  the  pigeon-house,  amounts  i 
larceny ;  and  it  was  to  meet  such  cases  that  the  section  v 
framed.     I  think  in  this  case  that  the  fiirmer,  who  was  pxx)tectii 
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'his  crops.,  and  who  really  thought  he  .was  doing  a  lawful  act,  Taylor 

cannot  be  said  to  have  unlawfully  killed  the  bird.     The  section  ^jrmtAx^ 

must  be  taken  in  connection  with  the  rest  of  the  statute  which       * 

applies  to  larceny;  and,  therefore,  although  I  have  entertained  is^x* 

some  doubts  upon  the  subject,  I  think  that  the  justices  were  ci^^a 

wrong.  kiUiny^ 

Mellor,  J. — There  is  no  doubt  that  the  words  of  the  section   24rf  25  Vieu 
are  very  wide,  but  the  construction  contended  for  on  the  part  of    «-^6»*-*^ 
the  respondent  would  lead  to  very  serious  results,  and  I  think 
cannot  be  applied  to  a  case  where  a  person  kills  a  pigeon,  as  in 
this  case,  under  a  colour  of  right.     There  may,  no  doubt,  be  cases 
Dot  amounting  to  larceny  where,  under  circumstances  showing  a 
wilful  and  wanton  intention,  a  party  may  be  punishable   under 
this  section,  and  for  these  the  section  provides;    but  I  do  not 
think  that  the  present  case  comes  within  it,  and  I  think,  there- 
fore, that  the  conviction  was  erroneous. 

Conviction  quashed. 
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COURT  OF  EXCHEQUER. 

April  22  and  23,  1863. 

(Before  Pollock,  C.B.,  Martin,  Bramwell  and  Wilde,  BB.) 

MoULTON  (Appellant)  v.  Wilby  (Respondent). 

Salmon  Fishery  Act  J861,  24  ^  25  Vict.  c.  \{yQ— Sects.  11  4'  12 — 
Appeal  against  conviction  under  sect,  12 — Salmon  cage — Fixed  etigiwu 
— Fishing  weir  or  fishing  mill  dam — Fish  pass — Ownership  of  fishery 
and  mill  dam  in  different  persons — Construction  of  Act, 

Appellant  was  owner  of  a  fishery  and  a  salmon  cagCy  which  cage 
was  built  upon  a  spur  of  mason  work  attached  to  the  masonry  of  a 
weir  or  dam  in  the  river  DeCy  belonging  to  another  person^  and  over 
which  dam  appellant  had  no  control.  The  cage  was  within  fifiy 
yards  below  the  dam^  which  had  no  free  gap  or  fish  pass  in  it  as 
reqtiired  by  sect,  12  of  the  Salmon  Fishery  Act  1 8f)  1 .  The  position  of 
the  cage  was  such  that  no  fish  could  ascend  or  descend  the  river 
without  getthig  into  the  cage  from  which  subsequerU  escape  was  very 
difficulL  The  appellants  practice  was  to  get  the  salmon  out  of  the 
cage  by  means  of  a  net,  and  it  was  admitted  that  this  was  a  mode  of 
fishing  lawfully  exercised  by  virtue  of  an  ancient  right  at  the  time  of 
the  passing  of  the  act  of  1861.  An  i? format  ion  was  laid  against 
appellant  for  taking  six  salmon  out  of  the  cage  by  means  of  a  net  o» 
tJie  occasioff  in  questioiiy  and  the  justices  convicted  him  of  an  offence 
against  the  1 2th  section  of  the  Act,  in  having  caught  salmon  otherwise 
t/ian  '*  by  rod  and  line  within  fifiy  yards  below  a  dam  not  having  a 
fish  pass  attached  thereto**  in  accordance  with  the  Act.  On  appeal  to 
the  Exchequer^  the  Court 

Heldy  that  the  conviction  was  right. 

First  the  salmon  cage  is  not  a  ^^ fixed  engine**  within  sect.  11,  and  if  H 
were,  and  aWiOugh  it  was  a  mode  of  fishing  lavfally  exercised  hjf 
virtue  of  an  ancient  right  at  the  time  of  the  passing  of  the  Act,  yet  tkt 
proviso  at  the  end  of  sect  1 1,  that  it  should  not  apply  to  ^^  fishing  weirs'* 
or  ^^  fishing  mill  dams"  takes  it  out  of  the  operation  of  sect,  11 
altogethery  and  that  section  consequently  has  nothing  to  do  with  tht 
present  question. 
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Secondly  the  second  heading  or  division  of  seek  12  is  an  absolute  prohM^  Moultah. 

<iofi  of  the  catching  of  salmon  by  any  one  in  any  manner^  ^*  except  by  •• 

»tid  and  Une*^  in  the  head  race  or  tail  race  of  any  mill  or  within  °^^' 

**  fifty  yards  below  any  dam,  unless  such  mill  or  dam  has  attached  is^S. 

thereto  a  fish  pass"*  in  the  form  prescribed  by  sect.   12.     Nor  can  — 
the  provisions  of  the  Act  be  ev€ided  by  the  fact  that  the  weir  and  the  ^o^MH^Aeryj 

salmon  cage  behng  to  different  owners.     The  conviction  therejore  was  ^ 
right  under  the  second  £msion  of  sect.  12  of  the  Act. 

THIS  was  an  appeal  against  a  conviction  by  justices  of  the 
peace  for  the  city  of  Chester,  under  the  ^mon  Fishery 
Act,  1861. 

The  following  case  was  stated  by  the  justices  under  20  &  21 
Vict.  c.  43,  8.  2,  for  the  opinion  of  the  Court  of  Exchequer : — 

Ralph  Moulton,  upon  complaint  of  Joshua  Wilby,  was  duly 
summoned  to  appear,  on  the  25th  of  July  last,  before  us,  the 
undersigned,  two  of  Her  Majesty's  justices,  &c.,  for  that  the  said 
B.  Moulton  '^  did,  on  the  26th  of  May  last,  catch  in  the  salmon 
cage,  on  the  river  Dee,  in  the  city  of  Chester,  and  within  fifty 
yards  below  a  dam  there  existing,  six  salmon  otherwise  than  by 
rod  and  line,  contrary  to  the  provisions  of  the  12th  section  of 
24  &  25  Vict,  c-  109."    Upon  hearing  the  complaint  on  the  said 
2oth  of  July  last,  the  before-mentioned  parties  appeared  before  us^ 
accompanied  by  Mr.  Bridgman,  solicitor  for  the  said  J.  Wilby, 
and  Mr.  Hostage,  solicitor  for  the  said  R.  Moulton. 
j4        It  was  prov^  by  the  complainant  Wilby  (the  respondent),  who 
^a8  a  watcher  for  the  conservators  of  the  river,  that  on  the  26th 
^     of  lirlay  last  the  defendant  took,  by  means  of  a  landing  net,  six 
^1     salmon  out  of  the  salmon  cage  in  which  the  fish  were  then  im- 
i'^     pounded;  that  the  salmon  cage  was  within  fifty  yards  below  a 
#      fishing  mill  dam,  such  as  is  mentioned  in  sect.  4  ot  the  said  Act, 
if*'      OQ  the  river  Dee ;  that  the  fishing  mill  dam  had  not  a  fish  pass 
^\     attached  thereto,   in  accordance  with  the   12th   section  of  the 
^  &  25  Viet,  c  109 ;  that  the  mode  in  which  the  salmon  were 
taken  was  similar  to  that  in  use  before  the  passing  of  the  last- 
mentioned  Act ;  that  since  the  passing  of  the  said  Act  bars  had 
l>een  placed  in  the  salmon  cage,  wliich  bars,  when  up,  constituted 
«  dear  opening  for  salmon  to  pass  through  the  cage,  both  up  and 
^  .     down,  according  to  the  provisions  of  the  22nd  section  of  the  said 
^      -Act ;  that  the  bars  were  up  on  the  26th  of  May. 

For  the  defence,  it  appeared  to  our  satisfaction,  and  it  was 
^mitted  on  the  part  of  the  complainant,  that  there  was  an  ancient 
5^ht  of  fishing  in  the  aforesaid  salmon  cage,  by  charter,  grant,  or 
^^emorial  usage,  which  right  had  been  purchased  many  yeara 
'^go  by  one  Mr.  Topham,  from  whom  it  descended  to  the  present 
^wner,  Mr.  Robert  Topham,  whose  tenant  the  defendant  Moulton 
^as  before  and  on  the  said  26th  of  May ;  and  under  which  charter, 
Sruit,  or  immemorial  usage  the  said  defendant  and  previous 
teaants  of  Mr.  Topham  had  lawfully  fished,  and  been  used  to  fish, 
liefore  and  until  and  at  the  time  of  the  aforesaid  Act.  It  was  not 
disputed  that  defendant  Moulton  was  Mr.  Topham's  tenant,  and 
as  such  tenant  was  licensed  by  Mr.  Topham  (if  Mr.  Tophotn  had 
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MouLTOH     the  power  to  give  such  licence  by  law)  to  do  the  act  oomplun^^ 

WiLBT.  ^^' 

Upon  the  above  facts  we  were  of  opinion  that  the  matter  of  tl^ 

^^^3'        said  complaint  had  been  proved  against  the  defendant  Moulton,  at^ 

Salmon  FUkery^'^  convictcd  the  said  R.  Moulton  of  an  offence  against  the  12    ^ 

Act^  1861.     section  of  the  said  Act  of  1861,  and  adjudged  him  to  pay  a  penal,J 

of  5s.  for  his  said  offence,  and  also  adjudged  hhn  to  pay  Is.  ^| 

each  salmon  so  as  aforesaid  taken. 

The  question  for  the  Court  is,  whether  upon  the  facts  stated  tir^J 
justices  were  justified  in  convicting  the  appellant  as  aforesaid. 

By  the  plan,  annexed  to  and  forming  part  of  the  case,  it  appe  ^m 
that  a  weir  or  mill  dam  stretches  diagonally  across  the  river  E^e^ 
commencing  at  the  left  bank  of  the  river  some  distance  above  't,he 
Old  Dee  Bridge  and  reaching  to  the  right  bank  of  the  river  close 
to  the  same  bridge.      At  the  lower  end  of  such  weir,  next   the 
bridge  on  the  right  bank,  are  the  Dee  Flour  Mills,  which,  together 
with  the  weir,  belong  to  a  Col.  Wrench.     At  the  higher  end  d 
the  weir,  on  the  left  bank  of  the  river,  there  are  other  mills  now 
belonging  to  Mr.  Topham,  who  purchased  them,  together  with  the 
fishery  and  salmon  cage,  some    years   ago  of    Col.  Wrench,  to 
whom  before  such  purchase  all  the  mills  and  the  weir,  together 
with  the  fishery  and  the  salmon  cage,  belonged  as  sole  proprietor 
of  the  whole.      The  weir  or  dam  causes  the  water  to  fall  many 
feet,  and  when  the  water  is  lower  than  the  top  of  the  weir,  its  only 
escape  is  the  aperture  at  the  higher  end  of  the  wcir  (between  it 
and  the  mills  on  the  left  bank),  where  there  is  a  large  water-wheel 
for  working  the  mills,  and  a  floodgate  to  regulate  the  supply  and 
passage  of  the  water  to  the  mills.      Connected  with  and  running 
out  from  the  higher  end  of  the  weir,  at  right  angles  to  it,  in  a 
direction  down  the  riv6r  towards  the  bridge,  is  a  block  of  masonry 
called  a  ^^  spur,"  several  yards  long.     The  salmon  cage,  which  is 
some  yards  below  the  said  water-wheel  and  floodgate,  is  built  on 
this  spur  on  the  one  side  and  on  the  other  on  a  sunken  wall  of 
masonry  connected  with  the  left  bank.     Over  the  water-wheel  or 
through  the  floodgate,  in  which  the  wheel  is  placed,  the  water 
flows  between  solid  masonry  until   it  reaches  the  salmon  cngo^ 
through  or  under  which  it  flows  on  to  the  stream  below,  and  all 
fish  ascending  the  river  to  spawn,  or  passing  back  again  down  the 
river,  have  to  pass  through  the  above-mentioned  aperture:  io 
making  for  which  upwards,  or  passing  from  which  downward^ 
they  must  necessarily  pass  through  the  salmon  cage,  the  receding 
bars  of  which  are  placed  in  such  manner   that,  having  passed 
through  them  into  the  cage,  they  find  themselves  in  a  trap,  from 
which  escape  into  the  river  is  very  diflScult 

The  following  sections  of  the  Salmon  Fishery  Act,  1861 
(24  &  25  Vict.  c.  109),  were  referred  to^in  the  argument  and 
judgment. 

By  sect.  4  (interpretation  clause)  the  term  "  dam"  shall  mean 
all  weirs  and  other  fixed  obstructions  used  for  the  pur|)08e  of  dam- 
ming up  water.     **  Fishing  weir"  shall  mean  a  dam  used  for  the 
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[asiye  purpose  of  catching  or  facilitating  the  catching  of  fish, 
ishing  mill  dam'*  shall  mean  a  dam  used,  or  intended  to  be  used, 
;ly  for  the  purpose  of  catching  or  facilitating  the  catching  of 
.  and  partly  for  the  purpose  of  supplying  water  for  milling  or 
T  purposes.  **  Fixed  engine"  shall  include  stake-nets,  bag-nets,  ,^^„ 
»,  putchers,  and  all  fixed  implements  or  engines  for  catching,  FUheries'Acty 
aciHtating  the  catching  of  fish.  I86i. 

ect.  11.  No  fixed  engine  of  any  description  shall  be  placed  or 
1  for  catching  salmon  in  any  inland  or  tidal  waters  ;  and  any 
Ine  placed  or  used  in  contravention  of  this  section  may  be  taken 
iession  of  or  destroyed ;  and  any  engine  so  placed  or  used,  and 
salmon  taken  by  such  engine,  shall  be  forfeited,  and  in  addition 
•eto,  the  owner  of  any  engine  placed  or  used  in  contravention  of 
section  shall,  for  each  day  of  so  placing  or  using  the  same, 
ir  a  penalty  not  exceeding  10/. ;  ana  for  the  purposes  of  this 
ion,  a  net  that  is  secured  by  anchors,  or  otherwise  temporarily 
d  to  the  soil,  shall  be  deemed  to  be  a  fixed  engine ;  but  this 
ion  shall  not  affect  any  ancient  right  or  mode  of  fishing  as  law- 
j  exercised  at  the  time  of  the  passing  of  this  Act,  by  any 
ion  by  virtue  of  any  grant  or  charter  or  immemorial  usage ; 
ided  alwaySy  that  nothing    in   this    section    contained  shall   be 


led  to  apply  to  fishing  toeirs  or  fishing  mill  dams, 
12.  The  following   regulations 


shall    be  observed   with 


ect. 

•ect  to  dams: 

(1.)  No  dam  except  such  fishing  weirs  and  fishing  mill  dams 
as  are  lawfully  in  use  at  the  time  of  the  passing  of  this 
Act  by  virtue  of  a  grant  or  charter  or  immemorial  usage, 
shall  be  used  for  the  purpose  of  catching,  or  facilitating  tiie 
catching  of  salmon : 

1.  Any  person  catching  or  attempting  to  catch  salmon  in 
contravention  of  this  Act,  shall  incur  a  penalty  not  ex- 
ceeding 51  for  each  offence,  and  a  further  penalty  not 
exceeding    1/.  for  each  salmon  which  he  catches: 

2.  All  traps,  nets  and  contrivances  used  in  or  in  connection 
with  the  dam  for  the  purpose  of  catching  salmon  shall  be 
forfeited : 

1  no  fishing  weir,  although  lawfully  in  use  as  aforesaid,  shall  be 

1  for  the  purposes  of  catching  salmon,  unless  it  have  therein  such 

gap  as  is  hereinafter  mentioned.     And  no  fishing  mill  dam, 

ough  lawfully  in  use  as  aforesaid,  shall  be  used  for  the  purposes 

atcning  salmon,  unless  it  have  attached  thereto  a  fish  pass  of 

1  form  and  dimensions  as  shall  be  approved  of  by  the  Home- 

e,  nor  unless  such  fish  pass  has  constantly  running  through 

ich  a  flow  of  water  as  will  enable  salmon  to  pass  up  and  down 

i  pass,  but  so  nevertheless  that  such  pass  shall  not  be  larger 

deeper  than  requisite  for  the  above  purposes: 

(2.)  No  person  shall  catch  or  attempt   to  catch,  except  by  rod 

and  line  J  any  salmon  in  the  head  race  or  tail  race  of  any 

mill,  or  within  fifty  yards  below  any  dam,  unless  such  mill 

or  dam  has  attached  thereto  a  fish  pass  of  such  form  and 
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MovLTON  dimensions  as  may  be  approved  by  tlie  Home^ffice,  and  Ba*.^ 

y^^Y  fi^^  P^^®  ^^  constantly  running  through  it  such  a  flow 

water  as  will  enable  salmon  to  pass  up  and  down  it ;  anc^^ 

^^^^'  any  person  acts  in  contravention  of  the  foregoing  proviai^^ 

Sahnon  ^•'  ^^  ^^^^  incur  a  penalty  not  exceeding  2L  for  e^^ 

Fisheries  Act^  offence,  and  a  further   penalty  not  exceeding   12.     :^^ 

^®^^*  every  salmon  so  caught : 

2.  He  shall  forfeit  all  salmon  caught  in  contravention      ot 
this  section,   and   all  nets   or  other  instruments  used     or 
placed  for  catching  the  same. 
By  sect.  21,  no  person  is  to  fish  during  weekly  close  tine 
otherwise  than  with  a  '^  rod  and  line/'  and  any  one  acting  in  con- 
travention thereof  is  to  forfeit  all  fish  taken,  and  '^  any  net  or 
moveable  instrument  used  by  him  in  taking  the  same,"  in  addition 
to  a  pecuniary  penalty. 

Mclntyre,  for  the  respondent,  in  support  of  the  conviction.— 
The  clear  intention  of  the  Act  was  to  prevent  any  one  from 
fishing  or  taking  fish  in  any  other  way  than  with  rod  and  line  in 
the  head  or  tail  race  of  any  mill,  or  within  fifty  yards  below  any 
dam  not  having  attached  to  it  a  fish  pass  as  described  in  sect  12. 
There  was  here  a  taking  of  salmon  in  direct  contravention  of  the 
second  clause  of  the  12th  section  of  the  Act.  The  appellant  will 
contend  that  the  taking  was  complete  when  the  fish  were  in  the 
cage,  and  that  the  cage  is  a  '^  fixed  engine'*  within  sect.  1 1,  and 
being  part  of  a  ^*  fishing  weir"  or  "  fishing  mill  dam"  is  protected 
by  the  proviso  in  that  section.  But  that  argument  will  not 
avail,  for  sect  1 1  has  no  bearing  on  the  case.  By  that  proviso 
^*  fishing  weirs"  and  *^  fishing  mill  dams"  are  not  to  be  taken  as 
**  fixed  engines."  The  plan,  which  is  part  of  the  case,  shows  that 
the  salmon  cage  formed  part  of  the  dam,  but  the  taking  was  not 
complete  until  the  fish  were  taken  out  of  the  cage  by  the  net 
The  cage  was  a  ^^facilitating  of  the  cjitching,"  and  although  an 
ancient  and  lawful  mode  before  the  Act,  yet  it  came  within  the 
second  part  of  the  first  division  of  the  12th  section,  which  enacts, 
that  no  fishing  weir  or  fishing  mill  dam,  although  lawfully  in  use 
as  aforesaid,  shall  be  used  for  the  purpose  of  catching  salmon, 
unless  it  have  therein  such  free  gap  or  fish  pass  as  the  Act  re- 
quires. Again,  the  conviction  is  supported  by  the  express  words 
of  the  2nd  clause  of  sect  12,  that  no  fish  are  to  be  taken  ^^  except 
by  rod  and  line  in  the  head  race  or  tail  race  of  any  mill,  or  witmn 
fifty  yards  below  any  dam,  unless  such  mill  or  dam  has  attached 
thereto  a  fish  pass,"  such  as  the  Act  directs.  [Pollock,  C.  B.— 
Suppose,  instead  of  a  net,  he  had  used  a  ''  rod  and  line*'  to  get 
the  fish  out  of  the  cage  ?]  He  would  still  have  been  liable,  for 
the  impounding  them  in  the  cage  would  have  been  an  unlawful 
facilitating  within  the  Act.  [Martin,  B.— Is  this  a  ^*  fishing 
weir"  or  a  '^fishing  mill  dam"  within  the  Act?]  It  is  submitter 
that  it  clearly  is  a  '^  fishing  mill  dam"  under  sect  4.  The  cage  is 
bounded  on  each  side  by  tne  dam,  the  sole  operation  of  which  is, 
;  that  except  into  this  narrow  trap  there  is  no  passage  for  the  fish. 
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^ie  case  finds  it  to  be  a  '*  fishing  mill  dam"  without  a  fish  pass,     ^<>^^^ 
ad  that  fish  were  caught  within  fifty  yards  of  it  otherwise  than      Wilby. 

y  "  rod  and  line/'     How  then  can  it  be  said  not  to  be  within 

set  12  of  the  Act?  ]^' 

E.  Beavan  for  the  appellant  contra. — The  effect  of  sustaining  Salmon 
le  conviction  will  be  to  take  away  valuable  property  from  the  ^  "*«•<«  ^ce* 
>pellant  without  any  compensation,  and  the  Court  will  not  do  ^^^'" 
lat  unless  they  see  that  the  language  of  the  Act  is  very  clear, 
he  question  is,  whether  the  salmon  cage  is  a  lawful  mode  of 
etting  the  fish.  The  case  finds  it  to  be  an  ancient  mode  similar 
I  that  in  use  before  the  Act,  and  that  there  was  an  ancient  right 
T'fishing  in  the  said  cage  by  charter,  grant,  or  immemorial  usage. 
t  was  therefore  lawful  within  and  expressly  secured  by  the  11th 
action.  As  to  the  proviso  that  sect.  11  is  not  to  apply  to  fish- 
ig  weirs  or  fishing  mill  dams,  it  is  submitted  that  this  is  not 
Lther  a  "fishing  weir"  or  "fishing  mill  dam."  but  a  "fixed 
Dgine."  The  case  does  not  find  it  to  be  part  of  the  mill  dam> 
ut,  on  the  contrary,  it  is  found  to  be  several  yards  below. 
Bbamwell,  B. — It  is  manifest  that  if  the  dam  were  not  there 
be  fish  would  not  enter  the  cage,  but  swim  past  it.  Does  it  not 
ben  come  within  sect.  12  ?]  It  is  a  "  fixed  engine"  under  sect. 
1,  but  being  in  lawful  use  by  ancient  right  it  is  expressly  ex* 
tmpted  from  the  operation  of  the  Act ;  the  taking  was  complete 
vhen  in  the  cage,  and  it  cannot  be  an  offence  under  sect.  12.  But 
iven  if  not  protected  as  a  "fixed  engine"  under  sect.  11,  appel- 
ant cannot  be  convicted  under  sect.  12.  That  section  consists  of 
'WO  parts ;  the  first  relating  to  dams  and  fixed  engines,  and  fishing 
)y  nets,  &c.,  within  a  dam,  which  this  is  not.  The  second  part, 
inder  which  this  information  is  framed,  is  confined  to  fishing  by 
lets  and  other  instruments  ejusdem  generis^  namely,  "  movc- 
ible  instruments,"  as  contradistinguished  from  "  fixed  engines" 
inch  as  this  salmon  cage.  [Wjlde,  B. — The  11th  section  does 
lot,  and  the  12th  section  expressly  does,  apply  to  dams.  The 
irst  part  of  the  12th  section  cannot,  I  think,  apply  to  the  person 
0  whom  the  dam  does  not  belong.  The  second  part  of  that 
ection,  however,  is  more  general,  and  my  difficulty  is  to  see  how 
my  one  catching  salmon  in  any  way  but  by  "rod  and  line" 
?ithin  the  prohibited  distance  of  any  dam  not  having  the  requi- 
ite  fish  pass,  can  escape  the  operation  of  the  second  part  of  this 
ection.]  It  is  contended  that  that  does  not  apply  to  "  fixed 
Engines."  By  sect.  11,  which  deals  with  fixed  engines  and  per- 
Qanent  structures  such  as  this  salmon  cage,  such  engines  are  to  be 
aken  possession  of  and  destroyed ;  and  sect.  20  directs  the  re- 
Boval  of  fixed  engines  in  the  close  season.  But  by  sect  12  *^all 
ets  and  other  instruments"  are  to  be  forfeited.  AVhere  they  are 
loveable  they  are  to  be  forfeited  and  carried  off";  where  fixed, 
)  be  destroyed.  How  could  this  cage,  which  is  fixed  to  the  free- 
old,  be  forfeited  and  carried  away?  Sect.  21  supports  this  view. 
(7ii<l>£9  B. — A  net  which  is  staked  down  is  affixed  to  the  free- 
)ld.1    Sect.  21  makes  special  provision  for  the  taking  of  forfeited 

Y  2 
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BiouLTON     nets.     [Wilde,  B. — Sect.  21  makes  rather  against  your  presto  ^ 
*•  argument.     It  says,  "  nets  or  moveable  instruments ;"  but  sect. 

j^'       says,  *'  nets  or  other  instruments  used  or  placed,"  &c.]    Again, " 
1863.        appellant  was  not  the  owner  of  the  dam,  and  had  no  poweir^ 
-- —        affix  a  fish  pass  to  it.     It  would  be  a  great  hardship  and  injus^j 
FidJrilu^Act   ^  *'^^  ancient  right,  for  which  appellant  has  paid  a  large  8um>   b 
1861.     '  taken  from  him  without  any  compensation,  because  the  dam  ^hat 
not  the  pass  which  appellant  has  no  power  to  compel  the  owner  to 
affix  to  it.      [Bramw^ell  and  Wilde,  BB.— It  clearly  is  tie 
intention  of  the  Legislature  to  get  rid  of  these  obstacles  as  publu; 
nuisances,  and  to   §ive  the  fish  free  room  to  go  up  the  river.] 
That  may  be ;  but  it  was  also  their  object  to  protect  vested  ana 
immemorial  rights,  [Bramwell,  B. — And  salmon  also.]  Sect  11 
expressly  eaves  all  ancient  rights  of  fishing.     [AVilde,  B.— Yes; 
but  not  fishing  by  means  of  these  dams.     They  are  expresdy 
excepted  from  the  operations  of  sect.  11,  and  brought  within  that 
of  sect.  12.] 

Mclntyre  in  reply. — The  preamble  shows  the  Act  must  be  con- 
strued  with  reference  to  its  object,  viz.,  the  preservation  of  salmon* 
and  the  provisoes  relative  to  certain  instruments  are  to  be  con- 
strued strictly  and  not  widened.  The  plan  shows  the  cage  to  be 
on  the  spur,  the  only  object  of  which  is  to  guide  the  fish  into  the 
cage.  By  sect.  20,  the  spur  is  to  be  of  a  certain  length,  and  to  be 
legal  must  have  a  fish  pass.  Sect.  1 1  is  a  general  section,  destroy* 
ing  all  '*  fixed  engines,"  wherever  placed ;  but  then  comes  the 
proviso,  and  says  that  the  section  which  would  destroy  all  fixed 
engines  shall  not  affect  this  one,  as  it  is  part  of  a  fishing  mill  dam. 
[Martin,  B. — In  my  opinion,  the  11th  section  has  nothing  to  do 
^  with  this  case.     But  there  is  the   12th  section.     The  first  branch 

of  that  section  applies,  in  my  opinion,  to  the  case  where  the 
owner  of  the  fishery  has  also  control  over  the  *'  fishing  weir;** 
and  it  seems  to  me  that  unless  the  *'  fishing  mill  dam"  belongs  to 
the  owner  of  the  fishery,  he  does  not  use  it  in  the  way  contem- 
plated by  the  section.  Here  the  owner  of  the  cage  has  no  con- 
trol whatever  over  the  "  fishing  mill  dam."]  The  second  clause 
of  the  12th  section  is  an  absolute  enactment  that,  unless  there  is 
a  fish  pass,  no  one  can  fish  there  in  any  manner  whatever.  There 
is  no  difference  between  a  fixed  and  a  moveable  engine,  and  if  the 
owner  of  the  fishery  cannot  get  the  owner  of  the  dam  to  make 
a  fish  pass,  and  the  Home-office  will  not  help  him,  then  his 
fishery  is  gone.  If  not,  it  would  be^easy  to  avoid  the  operation 
of  the  Act  by  a  severance  of  the  dam  from  the  fishery.  If  sect. 
11  does  not  apply,  the  latter  part  of  sect.  12  does;  and  no  mode 
of  fishing,  whether  by  moveable  or  fixed  engines,  can  be  used  by 
any  person  within  fifty  yards  below  any  mill  dam,  which  has  not 
the  proper  fish  pass  affixed  to  it. 

Pollock,  C.B. — We  are  all  agreed  in  thinking  that  the  api)eal 
in  this  case  must  be  dismissed,  and  that  the  conviction  was  right 
The  11th  section  of  the  Salmon  Fishery  Act,  1861,  does  not  apply 
and  has  nothing  to  do  with  the  present  question.     That  section  is 
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irected  agalost  *^  fixed  engines,"  and  contains  a  proviso  that  it  Moultoit 

fiball  not  affect  any  ancient  right,  or  mode  of  fishing  as  lawfully  ^^^ 

sercised  at  the  time  of  the  passing  of  the  Act,  by  any  person  by        :. ' 

irtne  of  any  grants  or  charter,  or  immemorial  usage."     There  is  id63. 

0  doubt  that  the  mode  of  fishing  against  which  this  information  sa^iom 

1  laid  is  one  that  was  sanctioned  by  immemorial  usage,  and,  had  Fisheries  Acf^ 
36  Act  stopped  there,  it  would  no  doubt  have  been  a  lawful        I86i, 
lode   of  fishing  within    sect.   11:    but    then   the  proviso  says 

bat  *'  nothing  in  this  section  contained  shall  be  dpemed  to  apply 
0  fishing  weirs  or  fishing  mill  dams,"  which  takes  the  whole 
aatter  out  of  the  operation  of  sect.  1 1  altogether.  Then  comes 
he  12th  section,  which  says  that  *^  no  person  shall  catch,  or 
ttempt  to  catch,  except  by  rod  and  line,  any  salmon  in  the 
lead  race  or  tail  race  ot  any  mill,  or  within  fifty  yards  below  any 
lam,  unless  such  mill  or  dam  has  attached  thereto  a  fish  pass  of 
uch  form  and  dimensions  as  may  be  approved  by  the  Home- 
office,"  &c.,  and  it  proceeds  to  inflict  penalties  on  any  person 
cting  in  contravention  of  the  foregoing  provision.  That  is  ^an 
bsolute  prohibition.  Now,  this  weir  or  dam  had  no  such  fish 
*a88  as  the  Act  requires ;  nothing,  in  short,  enabling  the  fish  to 
ass  up  and  down  the  river  freely;  and  the  fish  were  caught 
therwise  than  by  rod  and  line.  There  was  therefore  a  catohing  of 
sh  by  prohibited  means,  in  a  prohibited  part  of  the  river,  and 
>n8equently  the  conviction  was  right,  and  the  appeal  must  be 
ismlssed. 

Martin,  B. — I  am  entirely  of  the  same  opinion.  Although 
t  one  time  I  had  a  doubt  upon  the  matter,  1.  am  now  convinced 
y  Mr.  Mclntyre's  argument,  and  satisfied  that  he  is  right  in  his 
OQstruction  of  the  statute,  that  the  second  heading  or  division  of 
be  12th  section  is  an  absolute  prohibition  to  the  catching  of 
ilmon  in  any  manner,  except  by  rod  and  lincy  within  the  pre- 
cribed  part  of  the  river,  unless  there  be  the  fish  pass  required  by 
be  Act.  And,  even  if  the  owner  of  the  mill  dam  refuses  his 
onsent  to  such  fish  pass  being  attached  thereto,  and  such  fish 
ass  cannot  be  obtained,  the  owner  of  the  fishery  is  nevertheless 
bsolutely  prohibited.  Looking  at  the  23rd  and  24th  sections, 
owever,  it  is  clear  that  the  owner  of  the  fishery  may  get  a  free 
ass,  contrary  to  the  wish  of  the  owner  of  the  dam,  if  the  Home- 
See  will  give  him  their  assistance.  The  conviction  must  be 
Sinned. 

Bbamwell,  B. — I  agree  with  the  rest  of  the  court  in  thinking 
lat  this  conviction  was  right.  But,  first,  I  would  say  that  I 
jree  with  what  my  brother  Martin  said  in  the  course  of  the 
!gument,  and  my  Lord  in  his  judgment,  that  sect.  11  does  not 
)ply  to  this  case,  and  has  nothing  to  do  with  *^  fishing  weirs  "  or 
fishing  mill  dams,"  or  anything  connected  with  them.  The  12th 
ction  applies  to  dams,  and  that  section  is  headed  thus :  "  The 
■lowing  regulation  shall  be  observed  with  regard  to  dams."  It 
en  proceeds  to  prohibit,  in  the  first  place,  the  use  of  all  dams 
r  the  purpose  of  catching  or  facilitating  the  catching  of  salmon^ 
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MouLTOK     « except  such  fishing  weirs  and  fishing  mill  dams  as  are  lawfu] 
WiLBT.       ^^  ^^^  ^^  ^^^  ^^™^  ^^  ^'^^  passing  of  the  Act,   bj  virtue  o^^y 

grant,"  &c. ;  and  then  it  proceeds  to  enact,  "  that  no  fishing  wg^^;;^ 

1^^-        rithough  lawfully  in  use  as  aforesaid,  unless  it  have  therein  a  f^mree 
^Salmon       g^P?"  ^^^  "  ^^  fishing  mill  dam,   although   lawfully   in  use       ^ 
FiMhenea  Ad,  aforcsaid,  unless  it  have  attached  thereto  a  fish  pass  as  thei^^;^ 
1861.        described,  shall  be  used  for  the  purpose   of  catching  salmoj^.'* 
Now,  this  fishing  mill  dam,  and  the  contrivance  connected  there- 
with, had  not  any  fish  pass  attached  to  it.     My  brother  Martirs. 
seems  to  doubt  whether  a  weir  can  be  said  to  be  used  for  tb^ 
purpose  of  catching  fish  where  the  ownership  of  the  weir  and  o"^ 
the  fishery  is  in  different  persons.     It  may  be   that  that  is  ^^ 
doubtful  question ;  but  my  own  notion  id  that  it  can  be,  althoug^^'^ 
the  two  things  do  not  belong  to  the  same  person,  for  it  is  cleti:^^-^ 
that  if  the  dam  were  not  there  the  salmon  cage  would  be  useless       ^ 
the  fish  would  swim  by  and  not  enter  the  cage ;    but  being  ther^  " 
its  effect  is  to  drive  the  fish  into  the  cage.     The  provisions  of  th^  ^ 
Act  cannot,  I  think,  be  evaded  by  the  fact  that  the  weir  and  th^  ^ 
cage  belong  to  different  owners.     The  difficulty,  to  mv  mind,  ic^^ 
the  construction  contended  for  by  the  respondent  was,  that  where, -^^ 
possibly,  as  is  said  to  be  the  case  in  the  present  instance,  the  weirr-r3 
or  a  large  part  of  it,  belongs  to  a  person  who  is  not  also  th^^ 
owner  of  the  fishery,  it  would  be  .tating  away  a  valuable  righf   - 
from  the  owner  of  the  fishery  without  any  compensation.     BvlWT^ 
the  doubt  which,  together  with  my  brother  Martin,  I  at  one  tim^^ 
entertained  on  that  point  has  been  set  at  rest  by  Mr.  Mdntyre'^^ 
argument,  and  he  has  satisfied  both  me  and  my  brother  Martii^^ 
that  it  is  forbidden  by  the  Act  to  any  one  to  fish  in  any  manner^ 
except  with  rod  and  line,  within  fifty  yards  below  any  mill  dan9 
that  has  not  a  fish  pass.     It  is  clear,  therefore,  that  the  Le^sla^ 
ture  did  not  shrink  from  doing  what  has  been  argued  to  be  so^ 
great  a  hardship  and  injustice.      It  will,  however,  I  think,  be 
found  in  the  long  run  that  there  is  no  hardship  in  restraining 
these  particular   rights.     I   have  no  doubt  the  conviction  was 
right,  and  the  appeal  must,  therefore,  be  dismissed. 

Wilde,  B. — I  am  of  the  same  opinion.  The  appellant  is  in 
this  alternative.  This  engine  is  either  a  part  of  the  dam  or  it  ia 
not;  if  it  is,  then  it  becomes  a  "fishing  mill  dam  "  that  has  been 
used  for  fishing  purposes  without  a  fish  pass,  in  contravention  of 
the  first  branch  of  the  12th  section.  If  it  is  not  a  part  of  the  dam; 
then  the  appellant  comes  within  the  second  division  of  the  12th 
section,  as  having  caught  fish  otherwise  than  by  rod  and  line 
within  fifty  yards  below  a  dam  not  having  a  fish  pass  attached  to 
it.  The  case  clearly  falls  within  the  second,  if  not  within  th^ 
first,  branch  of  the  12th  section. 

CoTwiction  affirmed. 
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COURT  OF  COMMON  PLEAS. 
April  30,  1863. 

(Before  Erle,  C.  J.,  Willes,  Byles,  and  Bleating,  JJ.) 
Hodgson  (Appellant)  v.  Little  (Bespondent). 

Salman  Fishery  Act  1861,  24  ^  25   Vict.  c.  10^— What  is  a  fishertf 
within  the  meaning  of  sect.  20 — Obstructions  to  free  passage  offish. 

7%«  occupier  of  a  fishing  mill  dam  removed  the  hechs^  but  left  the  re* 
mainder  of  the  contrivances  for  catching  salmon^  by  which  means  the 
fish  were  stopped  from  going  up  the  river.  Without  the  hechs  the 
fishery  was  not  available  : 

Sddy  that  the  fishery  did  not  cease  to  be  a  fishery  because  part  of  the 
machinery  for  catching  fish  had  been  removed^  and  that  the  occupier 
had  been  rightly  convicted,  under  sect.  20,  for  not  removing  obstructions 
to  Uie  free  passage  offish  during  the  close  season. 

CASE  stated  by  justices  of  the  county  of  Durham,  under  the 
20  &  21  Vict.  c.  43. 
At  a  Petty  Sessions  holden  at  Darlington,  in  the  county  of 
Durham,  on  the  20th  day  of  October,  1862,  before  George  John 
Scurfield,  Robert  Colling,  James  Cookson,  and  Joseph  Whitwell 
Pease,  Esqrs.,  four  of  Her  Majesty's  justices  of  the  peace  act- 
ing in  and  for  the  said  county,  an  information,  preferred  by 
Robert  Little  (hereinafter  called  the  respondent)  against  Joseph 
Hodgson  (hereinafter  called  the  appellant),  under  sect.  20  of  the 
Salmon  Fishery  Act,  1861  (24  &  25  Vict.  c.  109),  charging  for 
that  on  the  8th  of  September  last,  at  the  township  of  Dinsdale,  in 
the  said  county  of  Durham,  he,  the  said  appellant,  then  being  the 
occupier  of  a  certain  fishery  for  salmon  in  the  river  Tees,  did  not 
within  thirty-six  hours  after  the  commencement  of  the  close 
season^  as  fixed  by  the  Salmon  Fishery  Act,  1861,  cause  to  be 
removed  and  carried  away  from  the  waters  within  his  fishery, 
the  inscales,  hecks,  tops  and  rails  of  all  cruives,  boxes,  or  cribsj 
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Ho]>GsoN     and  all  planks  and  temporary  fixtures  used  for  taking  or  killing 
j^^jj       salmon,  and  all  other  obstructions  to  the  free  passage  of  fish  in  o^^ 

*       through  the  cruives,  cribs,  and  boxes  within  his  fishery,  and  ii^, 

1863.       such  default  for  the  space  of  (to  wit)  fourteen  days,  did  continue^ 
^^^       contrary  to  the  form  of  the  statute  in  such  case  made  and  proci 
Fisheries  Act,  vidcd,  was  heard  and  determined  by  us,  the  said  parties  respec^^ 
1861.       tively  being  then  present,  and  upon  such  hearing  the  appellaz^:^ 
was  convicted  before  us  of  the  said  offence,  and  we  adjudged  hir^ 
to  forfeit  all  the  engines  and   other   things,   to  wit,   the   locl^^ 
sluices,  gates  or  doors  that  were  not  removed  and  carried  away 
compliance  with  the  said  section,    and   for   every  day,   to   yr^^ 
fourteen  days  during  which  he  had  suffered  such  things  to  rem^^^^ 
unremoved  beyond  the  period  prescribed  by  the  said  Act  to  p^^ 
the  sum  of  1/.,  and  also  to  pay  to  the  respondent  the  sum 
51.  135.  for  his  costs  in  that  behalf.     And,  whereas,  the  appell^^^/j 
being  dissatisfied  with  our  determination  upon  the  hearing  of  ~^t:lj^ 
said  information  as  being  erroneous  in  point  of  law,  hath,  pursusti?^ 
to  sect.  2  of  the  statute  20  &  21  Vict.  c.  43,  duly  applied  to  ua    jEq 
writing  to  state  and  sign  a  case  setting  forth  the  facts  and  ground!; 
of  such  our  determination  as  aforesaid  for  the  opinion  of  thid 
Court,  and  hath  duly  entered  into  the  recognizances  as  required 
by  the  said  statute  in  that  behalf.     Now,  therefore,  we  the  said 
justices,  in   compliance   with   the  said  application  and  the  pro- 
visions of  the  said  statute,  do  hereby  state  and  sign  the  following 
case: — 

Upon  the  hearing  of  the  said  information  it  was  proved  that 
during  the  times  hereinafter  mentioned  the  appellant  was  a  corn 
miller,  occupying  as  tenant,  and  for  the  purposes  of  his  business, 
a  com  mill,  close  by  the  fish-locks  hereinafter  mentioned,  and 
that  the  fishing  mill  dam  and  locks  hereinafter  mentioned  were 
used  for  the  double  purposes  of  fishing  and  of  supplying  water 
for  the  purposes  of  the  said  mill.  That  the  Dinsdale  fishing  mill 
dam  extends  across  the  river  Tees,  and  is  of  such  height  that 
when  the  river  is  in  an  ordinary  state,  salmon  passing  up  the 
river  can  rarely,  if  ever,  leap  over  it,  and  are  frequently  seen 
attempting  to  do  so  in  vain.  That  at  the  end  of  the  dam,  on 
the  Durham  shore,  there  is  an  opening,  which  is  locally  termed  a 
fish-lock.  It  was  also  proved  that  on  the  up-stream  side  of  the 
fish-lock  two  grooved  openings,  of  the  width  of  about  three  feet 
each,  are  found.  In  the  grooves  of  each  of  these  openings  a 
moveable  sliding  door,  formed  of  wood  and  iron,  is  placed,  which 
can  be  raised  or  lowered  in  the  grooves  at  pleasure.  When  these 
doors  are  down,  as  it  was  proved  they  were  on  the  8th  of  September 
last,  and  on  thirteen  subsequent  week  days,  no  salmon  can  pass 
through  the  fish-lock.  Within  the  lock,  and  at  a  distance  of 
about  three  feet  from  the  sliding  doors  down  the  stream,  another 
frame  is  placed,  in  which,  when  the  fish-lock  was  used  for  taking 
salmon,  hecks  were  placed,  the  door  above  being  opened.  It 
was  proved  that  these  hecks  had  been  used  by  the  appellant 
during  the  last  fishing  season  up  to  the  19th  of  May  la8t»  whea 
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Y  were  removed  ;  but  that,  on  the  said  8th  of  September,  and     Hodobok 
the   said   thirteen   subsequent  days,  the  doors  were  neither      LrmK. 

ioved  nor  drawn  up  out  of  the  water,  and,  consequently,^  an       ' 

assable  obstruction  was  presented  to  the  free  passage  of  ^^^^ 
aon  through  the  lock.  It  was  also  proved  that  a  similar  fish-  saimm 
ij  with  similar  grooved  doors  and  hecks,  existed  at  the  York-  FUherkt  Act^ 
e  end  of  the  dam ;  and  that  the  circumstances  already  described  ^^i* 
li  reference  to  the  lock  at  the  Durham  end  of  the  dam  were 
ally  applicable  to  thia.  That  it  was  proved  that  the  locks  in 
stion  were  used  by  the  appellant  for  taking  salmon  during  the 
fishing  season,  and  up  to  the  said  19th  of  May  last,  when  he 
continued  using  them,  by  an  order  from  his  landlord's  agent, 
1  upon  the  representations  of  the  inspectors  of  salmon  fisheries 
t  the  locks  were  not  in  accordance  with  law,  and  that  they 
I  remained  in  the  same  state  as  they  were  when  so  used,  except 
t  the  hecks  had  been  taken  out,  but  no  proof  was  given  that 
locks  had  been  actually  used  for  the  purpose  of  catching 
after  the  said  19th  day  of  May,  and  that  what  had  been 
loved  were  the  doors  above  described.  It  was  also  proved  that 
kfl  and  cruives  were  synonymous  terms.  For  the  appellant, 
iras  contended  that  the  lock  was  not,  on  the  said  8th  of  Sep- 
iber,  or  other  subsequent  days,  a  fishery  for  salmon,  or  a  crib, 
c  or  cruive,  within  the  meaning  of  the  section  under  which 
\  information  was  laid,  and  that  it  was  a  fishing  mill  dam  not 
id  for  fishing,  but  for  the  purposes  of  the  mill  only,  after 
I  said  19th  of  May,  the  use  of  which  was  regulated  by 
ler  sections  of  the  Act.  It  was  also  contended  on  behalf  of  the 
)ellant,  that  the  appellant,  if  otherwise  liable  to  penalties 
ier  the  said  20th  section,  was  not  so,  inasmuch  as  the  removal 
the  doors  would  injure  the  milling  power.  We  being  of 
nion  that  the  evidence  given  before  us  aforesaid  proved  that 
appellant  was  the  occupier  of  the  fishery,  and  that  the  case 
3  within  the  operation  of  the  said  20th  section  of  the  Salmon 
ihery  Act,  1861,  gave  our  determination  against  the  appellant 
inanner  before  stated. 

[f  the  Court  should  be  of  opinion  that  the  said  conviction  was 
ally  and  properly  made,  and  the  appellant  is  liable  as  aforesaid, 
n  the  said  conviction  is  to  stand ;  but  if  the  Court  should  be 
)pinion  otherwise,  then  the  said  information  is  to  be  dismissed. 
Hanistyy  for  the  appellant. — By  sect.  4  the  following,  amongst 
er  definitions,  are  given  ; — ^^  Dam  "  shall  mean  all  weirs  and 
er  fixed  obstructions  used  for  the  purpose  of  damming  up 
ter.  ^'Fishing  weir"  shall  mean  a  dam  used  for  the  excla- 
3  purpose  of  catching  or  facilitating  the  catching  of  fish, 
ishing  mill  dam  "  shall  mean  a  dam  used,  or  intended  to  be 
d,  partly  for  the  purpose  of  catching  or  facilitating  the 
shing  of  fish,  and  partly  for  the  purpose  of  suppljring  water 
milling  or  other  purposes.  By  sect.  17  close  time  is  to  be 
n  the  1st  of  September  to  the  1st  of  February.  By  sect.  20 
proprietor  or  occupier  of  every  fishery  for  salmon  shall^  within 
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HoDosov     thirty-Bix  hours  after  the  comraencement  of  the    close   seaser^i^ 
jjoxLE.      cause  to  be  removed  and  carried  away  from  the  waters  within  ^^j^ 

fishery,  the  inscales,  hecks,  tops  and  rails  of  all  cruives,  boxes^    q^ 

^®^       cribs,  and  all  planks  and  temporary  fixtures  used  for  taking     Qf, 
Salmon      killing  Salmon,  and  all  other  obstructions  to  the  free  passage    of 
Fitheries  Ad^  fish  in  or  through  the  cruives,  cribs,  and  boxes  within  his  fishex^; 
1861.        imj  if  any  proprietor  or  occupier  omits  to  remove  and  carry  aM^ay 
in  manner  aforesaid  anything  hereby  required  to  be  removed  ao^ 
carried  away,  he  shall  incur  the  following  penalties,  that  is  to 
say :  First,  he  shall  forfeit  all  the  engines  or  other  things  that 
are  not  removed  and  carried  away  in  compliance  with  this  section. 
Second,  he   shall,  for  every  day   during  which   he   suffers  sdcH    ^ 
things  to  remain  unremoved  beyond  the  period  prescribed  by  thi* 
Act,  pay  a  sum  not  exceeding  10/.     It  is  submited  that  a  lock  i^ 
not  a  temporary  fixture,  but  a  fixture  fastened  to  the  freehold-; 
Under  sect.  23,  any  proprietor  of  a  fishery,  -with    the   written* 
consent  of  the  Home-office,  may  attach  to  every  dam   existing 
at  the  time  of  the  passing  of  this  Act,  a  fish  pass,  of  such  fort*^ 
and  dimensions  as  the  Home-office  may  approve,  so  that  no  injur^^ 
be  done  to  the  milling  power,  or  to  the  supply  of  water  to  or  c^* 
any  navigable  river,  canal,  or  other  inland  navigation  by  sucj-t* 
fish  pass.     Next,  I  submit,  that  the  hecks  having  been  removedB^ 
and  the  fishery  having  been  given  up,  it  is  no  longer  a  fishia^ 
mill  dam,  but  only  a  mill  dam.     If  the  proprietor  of  the  fisher^ 
desire  to  let  the  fish  go  up  the  river  he  can  do  so  by  construction 
a  fish  pass  under  sect.  23.     He  has  mistaken  his  remedy. 

Davison  (with  him  Fowler)  for  the  respondent. — The  clear  obje<?tr 
of  the  Act  of  Parliament  is  to  give  a  free  run  to  the  fish.    The^ 
Legislature  says  that  where  there  is  a  dam  something  shall  be^ 
done  to  let  the  fish  pass.     With  regard  to  a  dam  only,  such  as  » 
mill  dam,  the  owner  of  the  fishery  above  may,  under  sect  23^ 
have  a  fish  pass  placed.     With  regard  to  fishing  mill  dams,  sect. 
12  says,  that  they  shall  not  be  used  for  the  purposes  of  catching 
salmon,  unless  they  have  attached  to  them  fish  passes.     I  suboiit 
that  this  is  a  fishery  properly  so  called.     Is  this  sluice  one  whit 
less  part  of  the  fishing  machinery  than  the  hecks  ? 

Erle,  C.J. — The  appellant,  the  occupier  of  a  mill  and  a  fishing 
mill  dam  and  fisherj'^,  was  convicted  under  sect.  20  of  the  24  &  25 
Vict.  c.  109,  for  not  removing  obstructions  to  the  free  passage 
of  fish  through  .the  locks  of   his    fishery.     It  appears  that  the 
appellant  had  a  mill,  and  what  I  think  was  a  fishery  within  the 
meaning  of  the   statute  —  the  substantial  contrivances  for  the 
taking  of  fish.     Sect.  20  says,  that  the  occupier  of  every  fishery 
shall,  within  thirty-six  hours  after  the  commencement  of  the  clo9« 
season,  cause  to  be  removed  all  obstructions  to  the  free  passage 
of  fish  through  the  locks  within  his  fishery.      It   seems  to  m^ 
that  the  conviction  applies  directly  to  the  words  of  that  section- 
The   contrivance   was   what  I  would   call    hatches   and   hecto- 
The  hatches  had  been  kept,  although  the  hecks  had  been  taken 
away ;  but  the  whole  was  in  use  in  May  last.     The  fishery  wa^ 
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>w  no  longer  available,  because  the  hecks  had  been  taken  away.     Hodgson 
at  the  appellant  kept  down  the  hatches,  which  was  part  of  the      ltxtlk, 

»ntiivance  for  taking  the  fish,  and  it  is  found  as  a  fact  that  when        

ke  batches  were  down  no  fish  but  an  extraordinary  gifted  animal        ^863. 
mid  pass.     It  seems  to  me  clear  that  the  Legislature  meant      scdmim 
lat  a  free  passage  should  be  left  for  the  fish.     It  provides  that.  Fisheries  Ad^. 
>r  the  future  any  mill  dam  to  be  made  must  leave  a  passage ;        i86i. 
id  as  to  the  old  mill  dams,  if  altered,  the  party  altering  must 
Ave  a  free  passage  for  fish.     The  appellant  has  an  old  fish  dam, 
ad  he  says  that,  by  taking  away  part  of  his  engines,  he  has 
imed  the  whole  into  a  mere  mill  dam.    The  grand  question 
ied  is,  the  right  to  stop  the  fish  passing  up  the  river.     I  think 
le  conviction  was  right 

WiLLES,  J. — I  am  of  the  same  opinion.  The  substantial 
aestion  is,  whether  sluices  are  obstructions  to  the  free  passage 
"  fish  in  a  fishery.  The  Legislature  has  given  no  construction 
^  that  term  '^fishery."  Must  it  be  a  fishery  that  is  actually 
^ng  used  as  such  ?  I  think  not.  It  must  mean  that  which  is 
L  its  nature  capable  of  being  used  as  machinery  for  catching 
sh,  for  otherwise,  at  the  close  season,  the  owner  might  take 
vay  part  of  his  machinery,  and  say  that  he  was  not  an  owner  of 

fishery,  which  would  be  absurd.  The  words  are  very  large, 
all  obstructions."  It  appears  to  me  clear  that  this  is  a  fishery, 
id  that  a  sluice  is  an  obstruction. 

Byles,  J.— ^This  is  a  remedial  Act,  and  ought  to  be  construed 
ridely,  so  as  to  suppress  the  mischief  which  it  was  intended  to 
0.  If  this  is  not  a  fishing  mill  dam,  it  is  a  mill  dam,  and  it  fiills 
rithin  the  25th  section,  for  the  appellant  has  altered  it  so  as  to 
reate  a  total  obstruction.  To  hold,  then,  that  this  is  not  a 
ishery,  would  only  be  to  alter  the  remedy.  Here  there  was  a 
omplete  apparatus  for  fishing.  There  is  no  reason  why  it  should 
tot  oe  used  so  to-morrow.  Although  part  of  the  machinery  has 
leen  removed,  it  might  be  restored  to-morrow. 

Keating.  J. — I  am  of  the  same  opinion.     I  think  this  is  a 
tthcry.     The  only  question  is,  whether  the  free  passage  of  the- 
ish  has  been  obstructed. 

Conviction  affirmed. 
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CENTRAL  CfllMINAL  COURT. 

October  30,  1862. 

(Before  the  Lord  Chief  Baron  Pollock.) 

Reg.  v.  Gardner  and  Humbler,  {a) 

"Opening  statement  of  counsel — Joint  charge   against  two  prisoners — 
Course  to  be  pursued. 

The  counsel  for  the  prosecution  opening  no  case  against  one  prisoner, 
statements  made  by  that  prisoner  not  to  be  used  except  in  a  regular 
way  of  evidence. 

SAMUEL  GARDNER  and  Elizabeth  Humbler,  were  indicted 
for  the  wilful  murder  of  Elizabeth  Gardner. 

Poland  {Besley  with  him),  for  the  prosecution.  * 

Ribton  {Orridge  with  him),  for  the  prisoner  Gardner. 

The  two  prisoners  were  committed  for  trial  on  the  charge  of    "3 
murder,  and  a  true  bill  was  found  by  the  Grand  Jury. 

Poland^  in  o])ening  the  facts  of  the  case  to  the  Jury,  stated,  that  ,^ 
as  against  the  female  prisoner  the  case  was  hardly  one  in  which  he  ^^ 
could  expect  a  conviction,  and  was  about  to  detail  to  the  jmy^  ^ 
some   statements   made    by   her,   whereupon   the   Chief    BanuL.^^ 
interposed,  and  said,  '^  if  there  were  no  case  against  her,  state— — 
ments  made  by  her  ought  not  to  be  repeated  to  the  jury,  merely 
because  both   prisoners  were  jointly   charged.      Such   a  cours^^ 
would,  whilst  complying  with  the  forms  of  justice,  violate  it  ii^^ 
substance.     He  would,  however,  speak  to  the  Recorder  upon  th^^ 
matter."    Upon  his  return,  he  stated,  that  after  consulting  tha^^=^ 

learned  judge,  he  considered  that  if  the  counsel  for  the  proseca 

tion  decmea  it  desirable  that  the  statements  should  be  laid  before 
the  jury,  the  proper  course  would  be  to  take  an  acquittal  as 
against  the  female  prisoner,  and  examine  her  as  a  witness. 

Poland. — I  will  at  once  adopt  that  course. 

The  female  prisoner  was  called  and  gave  evidence  for  the  pro- 
secution.  Guilty. 

(a)  Reported  by  Robert  Okridqe,  Esq.,  Barrister-at>Law. 
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CENTRAL  CRIMINAL  COURT. 

March  2,  1863. 

(Before  the  Recorder  of  London.) 

Reg  v.  Buckwell.  (a) 

^^4mkrupt — Non-surrender  to  pass  last  examination — iVb/iwr— 24  ^  25- 
Vict,  c.  134,  s.  221 — Adjournment  of  meeting  by  registrar. 

^^  registrar  of  the  Court  of  Bankruptcy^  as  deputy  for  a  commissioner y 
adjourned  a  meeting  jor  last  examination  of  bankrupt^  and  the  notice 
of  adjournment  recited  that  the  meeting  was  "  before  Mr,  Commissioner 
Fonblanque."     Notice  of  such    adjournment  was  endorsed  on   the 

^order  of  protection  ^  and  the  paper  was  given  hack  to  the  bankrupt. 

^^eldj  the  notice  of  adjournment  was  not  properly  entitled^  the  registrar 
being  the  only  person  presiding,  and  that  a  mere  memorandum  endorsed 
on  the  order  of  protection  was  not  such  a  notice  as  is  required  to  he 
served  upon  the  bankrupt  under  sect,  221  o/*  24  ^  25  Vict,  c,  134, 
informing  him  of  the  day  allowed  him  for  finishing  his  examination^ 
the  non-compliance  toith  tvhich  {notice  being  duly  given)  is  made  a 
nusdemeanor  by  the  section  last-mentioned. 

^XTILLIAM   BUCKWELL  was  indicted  for  that  he  having 
^ V       been  duly  adjudged  a  bankrupt  did  omit  and  neglect  to 
^^irrender  himself  to  the  Court  of  Bankruptcy  on  the  day  limited 
Kor  his  surrender,  with  intent  to  defraud  his  creditors. 
The  defendant  pleaded  Not  Guilty. 
Metcalfe  {Sargood  with  him),  for  the  prosecution. 
Hardinge  Giffard  (F.  H.  Lexois  with  him),  for  the  prisoner. 
The  indictment  was  as  follows : — 
Central  Criminal  Court)  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  before  and  at  the  time  of 

committing  the  offences  hereinafter  mentioned,  William  Buckwell  was 
^uly  adjudged  bankrupt  within  the  meaning  of  the  laws  relating  to  bank- 
ropts  in  England,  to  wit,  on  the  4th  of  February,  a.d.  1862,  by  the 
C^tnt  of  Bankruptcy  in  Basinghall-street,  in  the  city  of  London,  the 
^d  Court  of  Bankruptcy  then  and  there  having  jurisdiction  to  act  and 
proceed  in  the  matter  of  the  said  bankruptcy,  and  that  the  said  Court 
of  Bankruptcy  did  duly  cause  notice  of  the  said  adjudication  to  be  given 
y^  the  London  Gazette^  and  did  thereby  appoint  a  public  sitting  of  the 

(a)  Beported  bj  Bobbbt  OiiRmGE,  Esq.,  Barrister-at-Law. 
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Reg.         said  Court  for  the  bankrupt  to  surrender  and  conform,  to  wit,  on  ti 
BucKWE        ^^°^  ^^  February,  a.d.   1862,  and  that  notice  in  writing  of  such  di 

was  also  duly  served  upon  the  said  William  Buckwell,  and  that  upo 

1863.        the  said  day  a  day  was  fixed  for  the  last  examination  of  the  s^d  Williai 

Buckwell,  to  wit,  the  first  day  of  April  in  the  year  of  our  Lord  on 

^Banhrup^  thousand  eight  hundred  and  sixty-two,  and  that  of  such  last  mentioned 
"  ^SoUce-^  ^^y  notice  was  also  given  in  the  said  Tendon  Gazette^  and  notiee  ii 
Adjournment  writing  was  also  served  upon  the  said  William  Buckwell,  and  that  upoi 
of  meeting,  the  last  mentioned  day  the  examination  of  the  said  William  Buckwe^ 
was  further  adjourned  by  the  same  Court  to  the  twenty-third  day  C 
April  in  the  same  year,  and  was  then  also  duly  adjourned  to  the  four 
teenth  day  of  ^lay  in  the  same  year,  of  all  which  adjournments  the  sai  < 
William  Buckwell  then  had  due  notice  that  the  said  William  Buckwd 
surrendered  and  submitted  to  be  and  was  examined  by  and  before  th 
same  Court  upon  the  days  hereinbefore  mentioned,  except  upon  the  day  s 
last  fixed  by  the  said  Court  as  aforesaid,  to  wit,  the  said  fourteenth  day  a 
May ;  but  that  notwithstanding  such  notices  in  the  Gazette  £a  hereinbe 
fore  mentioned,  and  such  notices  in  writing  served  upon  the  said  Willian 
Buckwell  as  hereinbefore  mentioned,  and  after  such  notice  to  the  saii 
William  Buckwell  of  the  said  several  adjournments,  and  of  the  said  four 
teenth  day  of  May,  so  being  fixed  by  the  same  Court  for  the  further  ex 
amination  of  the  said  William  Buckwell,  the  said  William  BuckweT 
within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully  an- 
with  intent  to  defraud  and  to  defeat  the  rights  of  his  creditors,  did  not  sur 
render  himself  to  the  said  Court  of  Bankruptcy  or  submit  to  be  examinee 
and  did  not  attend  to  finish,  and  did  not  finish  his  said  examination,  he  tb 
said  William  Buckwell  having  no  lawful  impediment  allowed  by  the  sal 
Court,  but  absented  himself  from  the  said  Court  and  wholly  omitted  an 
neglected  to  present  himself  before  the  said  Court  to  finish  his  said  ex 
amination  against  the  form  of  the  statute.  Sec,  and  against  the  peace,  &c 
Second  Count. — That  before  and  at  the  time  of  committing  the  offence 
hereinafter  mentioned  the  said  William  Buckwell  was  duly  adjudgei 
bankrupt  within  the  meaning  of  the  laws  relating  to  bankrupts  in  £ng 
land,  to  wit,  on  the  fourth  day  of  February  in  the  year  of  our  Lord  ozt 
thousand  eight  hundred  and  sixty-two,  by  the  Court  of  Bankruptcy  b 
Basinghall-street  in  the  city  of  London,  the  said  Court  of  Bankruptcy 
then  and  there  having  jurisdiction  to  act  and  to  proceed  in  the  matte 
of  the  said  bankruptcy,  and  that  after  the  said  William  Buckwell  ha.< 
been  so  adjudged  bankrupt  as  aforesaid,  a  certain  hour  upon  a  certab 
day  was  allowed  by  the  said  Court  for  finishing  his  examination,  to  wit,tlB 
fourteenth  day  of  May  in  theyear  aforesaid,  and  that  due  notices  of  the  sai 
hour,  upon  the  said  day  being  allowed  by  the  said  Court  as  aforesaid  wee 
given,  and  that  afler  notices  had  been  given  in  the  said  London  Gazetm 
and  to  the  said  William  Buckwell  as  in  the  first  count  mentioned,  tk. 
said  William  Buckwell,  within  the  jurisdiction  of  the  Central  Criminfl 
Court,  unlawfully,  and  with  intent  to  defraud  and  to  defeat  the  right; 
of  his  creditors,  did  not  submit  to  be  examined  before  the  Court  o: 
Bankruptcy  aforesaid  on  the  said  fourteenth  day  of  May,  or  at  anj 
time  subsequently,  he  the  said  William  Buckwell  having  no  lawfo! 
impediment  allowed  by  the  said  Court,  but  wholly  neglected  and  onuttet 
so  to  do  against  the  form,  &c.,  and  against  the  peace,  &c. 

A  short  statement  of  the  facts  of  this  case  will  be  necessar} 
It  appeal's  that  the  defendant  was  adjudicated  a  bankrupt  on  th 
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'  February,  1862,  and  surrendered  to  his  bankruptcy  on  the       R«>- 
lay,  the  5th.    The  choice  of  assignees  took  place  on  the  22nd    g^^^ 

same  month.    A  meeting  for  his  examination  was  appointed       

e  Ist  of  April.  On  that  day  he  attended  and  the  following  1863. 
randum  was  made : — "  The  bankrupt  not  having  yet  filed  his  j  T!^ 
[its^  and  stating  that  his  books  and  vouchers  were  in  Itidy,  No^nmHIti- 
lat  he  could  not  prepare  his  accounts  until  they  had  been  —Notke" 
ver,  the  examination  was  adjourned  till  the  23rd  of  April  at  ^/^^!^J2!!*' 
ast  12  precisely."  On  the  23rd  of  April  the  bankrupt  had  ^-^  "***^- 
ed  his  accounts  and  was  not  prepared  to  pass  his  last  exami- 
I,  whereupon  the  examination  was  adjourned  till  the  14th  of 
The  proceedings  up  to  this  time  had  been  before  Mr. 
lissioner  Fonblanque  (who  also  directed  this  prosecution), 
1  this  23rd  of  April  Mr.  Registrar  Hazlitt,  who  is  one  of  the 
rars  of  the  Court  of  Bankruptcy  attached  to  the  Court  of 
)ommissioner  Fonblanque,  acted  as  deputy  for  the  commis- 
,  as  appeared  by  the  order  of  adiournment.  In  this  order 
'ords  "  before  Mr.  Commissioner  were  struck  out  by  Mr. 
tt  himself,  and  inserted  in  their  place  was,  "before  Mr. 
trar  Hazlitt.''  These  words  were  again  struck  out  and 
re  Mr.  Commissioner  Fonblanque"  were  left.  Mr.  Kegis- 
lazlitt  stated  in  his  examination  that  the  meeting  of  the  23rd 
ril  was  not  before  Mr.  Commissioner  Fonblanque,  because 
it  day  the  learned  commissioner  was  absent  from  ill  health, 
e  acted  as  his  deputy  under  the  27th  section  of  the  12  &  13 
c  106,  which  provides,  "  That  any  registrar  of  the  Court 
during  vacation  or  during  the  illness  or  absence  from  any 
reasonable  cause  of  any  commissioner  thereof,  act  for  and  as 
sputy  of  such  commissioner,  and  any  such  registrar  so  acting 
have  and  exercise  all  power  vested  in  the  Court,  except  the 
:  of  commitment,  the  hearing  of  any  disputed  adjudication,  or 
earing  or  determining  of  any  question  of  the  allowance  or 
Qsion  of  any  bankrupt's  certificate."  The  bankrupt  did  not 
r  on  the  14th  of  May  or  at  any  time  after,  hence  the  present 
2Ution. 

fardy  at  the  close  of  the  case  for  the  prosecution,  submitted 
the  defendant  could  not  be  convicted  on  this  indictment. 
3  are  two  objections.  First,  the  Registrar,  whose  powers  and 
fiction  is  defined  by  the  52nd  sect,  of  the  24  &  25  Vict. 
4,  had  no  power  to  adjourn  the  meeting  of  the  23rd  of 
*  That  section  says, — "The  registrars  of  the  Court  of  Bank- 
y  shall  have  power  to  make  adjudication  of  bankruptcy,  to 
ire  the  surrender  of  any  bankrupt,  to  grant  protection,  to 
the  last  examination  of  any  bankrupt  in  cases  wherein  the 
nees  and  creditors  do  not  oppose,  to  hold  and  preside  at 
logs  of  creditors,  to  audit  and  pass  accounts  of  assignees,  and 
.  in  chambers,  and  despatch  there  such  part  of  the  adminis- 
^e  business  of  the  Court,  and  such  uncontested  matters  as 
be  defined  in  general  orders,  or  as  the  commissioner  in  any 
^alar  matter  shall  direct ;  but  nothing  herein  contained  shall 


336 


CRIMINAL  LAW  CASES. 


Reg. 

V, 


^ftmOing, 


empower  a  registrar  to  commit,  or  to  hear  a  disputed  adjudtcrittM^ 
BccKWBLL.  ^^  *°y  question  of  the  allowance  or  suspension  of  an  order  <  " 

discharge.     The  registrar  may  adjourn  any  matter  commg  hefm 

3863.        him  for  tlie  consideration  of  the  commissioner/*     If  he  posessed  a| 
Ba^bnmt^  'power  of  adjournment  it  was  for  a  something  "for  the  conaidei^j 
^ofi-^mrender  atiou  of  the  Commissioner,"  and  not  as  he  seems  to  have  acted  ] 
— ^oJ*»--     here.      Again,  the  document  setting  forth  the   adjournment  it  I 
A^jommmetu   i^q^^q^  "Before  Mr.  Commissioner  Fonblanque;"  that  is  et  rack  I 
out,   and   "Mr.   Begistrar   Hazlitt,"  is  inserted,   subsequently, f 
Mr.  Commissioner  Fonblanque's  name  is  again  put  iu^  and  ooii*| 
eludes  thus  :-^"  Whereupon  I,  Mr.  Commissioner  Fonblanqii%*  j 
(the  name  last  mentioned)  "do  adjourn  the  examination^  &€.,^aiid] 
that  is  signed  **  William  Hazlitt,  Registrar.^     So  the   Couimia* 
sioner,  upon  the  face  of  the  document,  would  se^m  to  be  the 
power  presiding,  and  an  order  is  made  and  signed  by  some  one 
else.     Another  objection  is  that  the  non-surrender  here  proved  it. 
not  of  the  nature  contemplated  by  the  Act.     The  misrfemcaM 
is  the  case  of  a  bankrupt  who  does  not  submit  hiim^elf  ai  ail  I 
the  jurisdiction  of  the  court.     In  Beg,  v.  Kenrick  ( 1   Cox  Ci 
Cas.    146),   Erie,  J.,   said :    "  Either  at  the   day    for    the 
examination,  or  at  the  last,  the  bankrupt  is  boiuid  to  surret 
but  if  he  has  surrendered  at  any  time,  he  has  complied  with 
terms  of  the  Act  of  Parliament."     There  is  still  another  objecty 
The  221st  section  of  24  &  25  Vict  c.  134,  enacts  that  *'  if  he  (f 
bankrupt)  shall  not,  upon  the  day  limited  for  Id;*  surrender, 
before  three  of  the  clock  of  such  day,  or  at  the  hour  and  upon  i 
day  allowed  him  for  finishing  his  examination,  aftt^  milce  the 
in  writing  J  to  he  served  upon  him  personally  or  hft  a  I  his  usual 
last  knoion  place  of  abode  or  business,  and  after  the  notice  her 
directed   in  the  London  Gazette^  surrender  hiniiielf  to  the  Comi] 
(having  no  lawful  impediment  allowed  by  the  Court),  and  sign 
subscribe  such  surrender,  and  submit  to  be  examined^   &c/ 
make  the  offence  "  notice  in  writing  must  be  served^  hcl^ 

it  has  simply  been  shown  that  an  order  of  protection  was  gii 

to  the  bankrupt  on  the  day  of  his  surrender,  and  endorsed  iipdfi  I 
that  paper  is  a  memorandum  of  the  adjouiiiment  of  tlie  nieetinig^ 
It  is  true  that  is  said  to  have  been  returned  to  the  bankrupt,  b&  I 
even  if  it  were  that  could  hardly  be  construed  into  a  "  writti 
notice  of  the  day  allowed  him  for  finishing  his  exaaiination^" 
directed  to  be  served  by  the  section  just  quoted- 

Metcalfe  {Sargood  with  him). — The  first  objection  cannot  be  «iis^ 
tained  because  the  Registmr  may  act  either  under  the  powers 
him  by  the  52nd  section  of  24  &  25  Vict,  c  134,  and  so  ati 
the  meeting,  or  do  so  acting  as  deputy,  under  sect,  27  of  12  &  i;i. 
Vict.  c.  116,  with  the  powers  of  tne  Commissioner ,  subject  to  the' 
limitations.  In  the  latter  case  the  proceedings  would  be  pr 
described  as  taking  place  before  the  Commissioner,  2>.  before  ih^z 
Court,  as  proceedings  before  a  master  are  entitled  as  before  the 
Court  of  Queen's  Bench.  If  there  be  any  doubt  as  to  that  part 
of  the  case  the  heading  and  recitals  might  be  struck  \^\x%  and  I  ~ 
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aent  by  the  Registrar  would  be  a  good  and  valid  adjourn-       fiso. 

Recorder. — The  only  evidence  of  the  adjournment  is        

gular    document.      If  it  were  a  hearing  before  the  com-        1863. 
r    the    registrar  would  not  have  power  to  adjourn.     It    sanh-wt-^ 
pears   that    it   was    *^  before    Mr.    Commissioner    Fon-  j^on-sttrremder 

"  ^Notice— 

'Ife. — The  bankrupt  was  aware  of  the  adjournment,  being   "^1?^^^*^ 

at  the  meeting  on  the  23rd  of  April,  and  the  document  is  *  ^" 

of  secondary  evidence,  which  is  in  the  bankrupt's  posses- 

1  which  states  that  the  14th  of  May  is  fixed  for  his  last 

tion.      Notice  having  been  given  of  the  two  first  meetings, 

:ed  by  the  Act  upon  that  trial,  a  verbal  notice  to  the  bank- 

uld  be  sufficient.     Although  he  has  surrendered  from  time 

he  has  not  surrendered  himself  to  (he  Court  for  finishing 

examination. 

Recorder. — I  think  the  objection  is  fatal.  The  bank- 
;  surrendered  from  time  to  time  although  he  has  not  passed 
examination  and  was  not  in  a  condition  to  do  so.  But 
iposing  he  was  required  to  attend  a  further  examination, 
ving  already  submitted  from  time  to  time  to  be  examined, 
hink  formal  and  express  notice  ought  to  have  been  given 
attend.  As  to  the  adjournment,  as  it  appears  upon  the 
it  put  in,  I  think  the  objection  made  sustainable.  There 
ring  is  recorded  to  be  "before  Mr.  Commissioner  Fon- 
,"  who  makes  no  order  whatever.  The  order  is  made  by 
person.  In  order  to  convict  upon  this  indictment  it  must 
id  that  there  was  a  legal  adjournment  of  the  Court,  and 

bankrupt  was  duly  served  with  a  notice  of  the  day  allowed 
surrendering  to  finish  his  examination.  This  has  not  been 
and  the  case  should  not  go  to  the  jury. 

Not  Guilty. 


IX. 
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COURT  OF  CRIMINAL  APPEAL. 

(Before  Lefbot,  0. J.,  O'Brien,  Keogh  and  Fitzgebalc 
FiTZGEBALD  and  Deast,  BB.) 

Reg.  17.  Williams,  (a) 

Evidence. 

Under  the  24  ^  25  Vict.  c.  97,  s,  51,  evidence  of  damage  comm 
several  times,  in  the  aggregate,  but  not  at  any  one  time  exceec 
will  not  sustain  an  indictment. 

1'^HIS  case  was  reserved  by  Mr.  Justice  Christian  fro 
last  Spring  Assizes  at  Derry.  The  prisoner  was  in 
under  the  24  &  25  Vict.  c.  97,  s.  51.  The  indictment  con 
three  counts,  1st  for  malicious  damage  to  real  and  persona 
perty,  exceeding  in  value  5/.  2nd  to  personal  property  onlj 
3rd,  to  real  property  only.  The  evidence  showed  that  o 
following  days  damage  was  committed  exceeding  in  amoi 
value  5/. 

Irvine,  for  the  prisoner,  submitted  that  the  indictment  w 
sustained,  it  not  being  proved  that  damage  exceeding  51  wa 
at  any  one  tune,  and  cited  Rex  v.  Petrie{\  Leach,  297) ;  B.  v 
(4C.  &P.  217). 

Solicitor-General  (with  him  J.  Richardson). — This  is  bi 
indictment  with  diiferent  counts.  There  is  only  one  singh 
cious  purpose  as  shown  by  several  malicious  acts  foUowir 
another :  in  the  case  in  Leach,  the  acts  were  distinct. 

Lefroy,  C.J. — At  first  sight  we  had  some  doubts  in  thi 
but  on  consideration,  we  are  all  of  opinion  the  conviction  is 

Conviction  quai 
(a)  From  the  Iriih  Juritt^  by  permission. 
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ittlmXi. 

COURT  OF  CRIMINAL  APPEAL. 
(Before  Eleven  of  the  Judges,  Ball^  J.,  being  absent) 
Reg.  v.  Mullen,  (a) 

Evidence — Deposition, 

To  ^,Ji/t  deposition  of  a  marksman^  the  Petty  Sessions  clerk  attached  the 
f^'^'^oner^s  name,  so  that  it  appeared  to  have  been  signed  by  the  prisoner's 
if^^mrk. 

H^^G?,  that  this  deposition  was  properly  received  in  evidence  against  the 
^^'wmer, 

X^   this  case  the  prisoner  had  been  tried  at  Sligo,  for  man- 
>      slauffhter,  the  question,  now  to  be  decided^  arose  under  th 
H  &  15  Vict.  c.  93,  8.  14,  as  to  the  admissibility  of  the  deposition 
of  the  deceased.     This  deposition  purported  to  have  been  made  by 
^e  deceased  in  the  presence  of  the  prisoner,  and  was  signed  by 
Win  (the  deceased)  with  a  cross  (+),  he  being  a  marksman.     By 
/^take,  the  clerk  wrote  the  prisoner's  name  to  the  mark,  so  that 
*t   prima  facie  appeared  to  be  the  deposition   of    the    prisoner, 
focusing  himself,  and  was  in  the  following  form : — 
"^ Hmes  Srennan, "] 

^^    Complainant.    I    Petty  Sessions  District  of  Sligo. 
-^^ter      Mullen, 

DefendanL       J    County  of  Sligo. 

Deposition  op  James  Brennan. 

^«d£en  in  the  presence  and  hearing  of  Peter  Mullen,  who  stands 
^Ifcarged,  that  he  at  Thomas-street,  in  the  town  of  Sligo,  on  the 
^ight  of  the  30th  of  November,  1861,  stabbed  in  the  side  the 
Complainant.  The  deponent  sayeth  on  his  oath.  That  last  night 
^t>out  eleven  o'clock,  at  Scandans,  as  I  was  walking  down  the 
street  to  go  over  the  bridge,  I  met  Smith  the  cutler  and  that  boy 
that  I  now  see  before  me.  Some  of  the  two  tripped  me,  I  did  not 
^^^  immediately  after  I  was  tripped,  this  boy  that  I  now  see 
^^fore  me  stuck  me  with  a  knife  in  the  ribs  on  the  left  side,  we 
•l^d  no  words  before  he  stuck  me,  he  was  drunk  at  the  time— I 
^^^*t  know  his  name — I  often  saw  him  before  he  lived  at  Higgins. 

(a)  From  the  Jrith  Jurist,  bj  permission. 
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When  I  was  stuck  I  ran  down  to  the  hotel.  Smith  the  cutler  di.  ^ 
not  do  anything  to  me»  but,  to  the  best  of  my  opinion^  he  struc^T]^. 
me  twice  before  I  was  stuck,  but  I  cannot  swear  positivelji  I  ha^^  ^ 
no  more  to  say. 

And  the  said  deponent  binds  himself  to  attend  at  orr* 

the  to  prosecute  the  said  Peter   Mullen,   for   the   saicri^ 

offence,  when  called  on,  or  otherwise  to  forfeit  to  the  Crown  th^^^ 
sum  of  102. 

(Signed,)  Peter  +  Mullen,  Informant. 

(his  mark.) 

Taken  before  me,  this  1st  day  of  December,  in  the  year  Eighteen 
hundred  and  sixty  one,  at  Sligo  in  the  said  county. 

(Signed,)    Wm.  B.  Starkie, 

Justice  of  Peace  for  said  County. 

I  certify  that  the  above  is  a  true  copy  of  the  original. 
William  Clanct, 

Clerk  of  Croumy  Co.  Slig^  ^ 

It  will  be  seen  the  recognizance  entered  into,  by  the  deceased  JE>^^-^ 
complainant,  to  appear  and  prosecute,  was  inserted  before  the^x£-^ 
mark. 

G.   O.  Malley^  for  the  prisoner,  contended  that  admitting  fm-s 
deposition  would  be  good^  in  some  cases,  if  signed  by  a  mark, 
oral  testimony  might  then  be  admitted  to  prove  who  made  tb»  m 
mark ;  but  this  goes  further,  and  would  require  oral  testimony  t* 
explain  a  patent  ambiguity,  as  it  purports  to  be  signed  by  anot)ie^K^ 
Several  cases,  on  the  execution  of  wills  and  contracts,  under  tL. « 
Statute  of  Frauds,  may  be  cited  for  the  former  proposition,  such  m  s 
In  Re  Redding  (14  Jur.  1052);  In  Re  Glover  (11  Jur.  1028);  /5« 
Re  Savoy  (5  Jur.   1042);    In  Re  Fleming  (2  Leach  C.C.854>  z 
King  v.  Lambe  (2  Leach,  552) ;  Schdneider  v.  Norris  (2  Maule  & 
Selwin,  286) ;  Johnson  v.  Dodgson  (2  Mee  &  Welsby,  653)  ;  Hnhetrt 
V.  Turner  (4  Scott,  N.  K.  486).     But  in  the  cases  on  wills,  tlio 
statute  required  the  signature  to  be  by  the  direction  of  the  testa^ 
tor,  which  direction,  if  proved,  rendered  the  signature  itself  inci- 
material     But  there  is  no  case  where  the  name  signed,  istK^ 
name  of  some  other  than  the  witness  signing.     [Hates,  J. — Tb^ 
mistake  here  appears  to  have  been  made  by  the  person  who  wpoC« 
the  name,  and  not  by  the  deponent,  his  business  was  done  when  N^ 
put  hie  mark.]     There  was  the  further  point,  that  if  it  was    ^^ 
signature  at  alt,  it  was  a  signature  to  the  recognizance,  and  not  "^  ^ 
the  deposition,  which   was    a  distinct  document   (in  this  cafr^^ 
wrondy  joined  to  the  recoffnizance,  the  latter  being  the  only  pt^"^ 
intended  to  be  signed  by  the  deceased. 

The  Solicitor-General  {Coneannon  with  him)  contra* — The  doc ■^'^ 
ment  was  complete  when  the  deceased  put  his  mark  to  it,  it  *^^^ 
not  matter  whether  the  clerk  put  the  prisoner's  name  or  wh^^ 
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QC.  [Christian,  J. — The  document  purports  to  be  signed  by 
»ther.  The  question  appears  to  me  to  be^  can  the  Crown  give 
ol  evidence?  That  it  was  not  that  other  person's  signature.] 
at  is  the  only  question.  [The  Chief  Justice.  —  All  the 
adatory  provisions  of  the  Act  would  appear  to  have  been 
Uled,  but  not  the  directory,  this  is  only  to  oe  signed  if  he  will.] 
at  is  so  in  the  form  given  in  the  schedule.  This  document  was 
Qed  by  a  mark,  and  that  signature  cannot  be  vitiated  by  what 
•ther  person  wrote:  {In  Re  Anne  Ashmore,  3  Curtis^  756; 
\er  V.  Dening,  8  Ad.  &  Ellis,  94.) 

Cur.  adv.  vuU. 

^une  11. — Lefrot,  C.  J. — The  question  reserved  in  this  case, 
whether  the  deposition  was  properly  received  at  the  triaL  It 
eared  to  the  court  to  be  a  case  of  such  importance^  that  it  was 
trved  for  the  twelve  Judges,  and  we  are  all  of  opinion  that  this 
osition  was  properly  received  at  the  trial,  we  have  come  to  this 
elusion  by  different  views  on  the  several  points,  but  not  in  such 
*eponderance  on  any  one  point  as  to  render  it  of  importance 
be  public  that  we  should  give  any  further  sroands  of  judg- 
It     The  conviction  must  therefore  be  affirme£ 

GntvidwH  offbriMd. 


V. 

186S. 
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COURT  OF  QUEEN'S  BENCH. 

Re  William  Jones  Armstrong,  (a) 

November  12  and  16,  186L 

Mandamus — Quarter  Sessions — Indictment  for  libel. 
The  Court  refused  to  grant  a  writ  of  mandamus  to  justices  at  Quarter' 
Sessions,  commanding  them  to  charge  the  grand  jurg  with^  and  to  trtf-^ 
an  indictment  for  Ubel. 

THIS  was  an  application  on  behalf  of  William  Jones  Arm- 
strong, Esq.,  justice  of  the  peace  and  deputy  lieutenant  in 
and  for  the  county  of  Armagh,  for  a  writ  of  mandamus  to  be 
directed  to  Hans  Henry  Hamilton,  Esq.,  Q.C.,  chairman  of  Her 
Majesty's  Court  of  Quarter  Sessions  in  and  for  the  county  of 
Armagh,  and  to  the  others  the  keepers  of  the  Queen's  peace,  and 
Her  Majesty's  justices  assigned  in  and  throughout  Her  Alajesty's 
said  county  of  Armagh,  to  inquire  by  the  oath  of  good  and  lawful 
men  of  said  county  of  all  and  all  manner  of  treasons,  murdew, 
felonies,  trespasses   and   misdeeds,   done   or  peqietrated  in  said 
county,  and  to  hear  and  determine  the  matters  aforesaid  (treason 
excepted),  commanding  them  at  their  next  general  Quarter  Sessions 
of  the  peace  in  and  for  said  county,  to  charge  the  good  and  lawful 
men  who  should  be  then  impannelled  and  sworn  as  a  grand  jury,  to 
inquire  and  make  true  presentment  of  certain  false  and  malicioU' 
libels,  written,  composed,  and  published  in  said  county  of  Armagl 
by  the  Rev.  John  Quinn,  of  and  concerning  said  AVilliam  Jon' 
Armstrong  as  is  alleged,  and  to  charge  said  grand  jury  with,  ai 
to  try  before  them,  or  permit  and  suffer  to  be  laid  before  the 
such  bill  of  indictment  as  might  \>e  tendered  to  them,  chargi 
said  John  Quinn  with  composing,  writing,  and  publishing  si 
libels,  and  to  inquire  by  them  concerning  the  truth  thereof,  t) 
the  costs  of  the  motion,  writ,  and  mandamus,  and  the  proceedii 
thereunder  should  be  paidi  by  said  Hans  Henry  Hamilton,  and 
William  Moore  Millar,  William  Paton,  Andrew  Craig,  Jos 

(a)  From  the  Irith  Jurist  bj  permission. 


CBIMINAL  LAW  CASES. 


343 


tdj  John  G.  Winder^  John  Hancock,  and  Hugh  Boylcj  esquires, 
said  persons  aforesaid  being  justices  assigned  as  aforesaid,  and 
»,  being  assembled  at  Armagh  at  a  general  Quarter  sessions  of 

peace  for  said  county  on  the  19th  day  of  October  last,  and  a 
nd  jury  being  then  and  there  impannelled  and  sworn  to  inquire 
iforesaid,  before  said  jury  were  discharged,  were  called  on  to 
Tge  said  grand  jury  with,  and  lay  before  them  a  certain  bill  of 
ictment,  charging  the  matters  aforesaid,  said  bill  being  then  and 
re  tendered  and  shown  to  them  for  the  purpose,  and  the  justices 
resaid  then  and  there  refused  to  do  so,  and  to  inquire  by  said 
nd  jury  of  the  truth  of  the  matters  in  and  by  said  bill  alleged, 
trary  to  common  right  and  the  general  law  of  the  land.  The 
s  upon  which  the  motion  was  grounded  appeared  by  the 
iavit  of  Mr.  Armstrong,  and  were  as  follows : — A  letter  was 
lished  in  several  newspapers  in  March  last,  charging  Mr. 
ostrong  with  oppressive  conduct  as  a  landlord  towards  some  of 
tenants.     Thereupon  Mr.  Armstroncr  brought  actions  against 

proprietors  of  the  newspapers.  These  actions  resulted  in 
logics  by  the  proprietors,  in  the  payment  of  sums  of  money  by 
11  to  Mr.  Armstrong,  and  in  the  delivery  up  to  him  of  the 
mscript  of  the  letter  in  question.  Mr.  Armstrong  then  having 
5on  to  believe  that  the  letter  was  written  by  the  Kev.  Mr. 
inn,  obtained  on  the  7th  October,  a  summons  against  that 
itleman,  requiring  him  to  appear  at  Petty  Sessions  at  Armagh, 
the  1 1th  of  October,  to  answer  Mr.  Armstrong's  complaint  for 
J  composing  and  publishing  said  letter.  The  parties  attended, 
i  the  matter  having  been  gone  into,  counsel  on  behalf  of  Mr. 
mstrong  asked  the  magistrates  to  take  the  informations  of 
tain  parties  who  had  been  examined,  and  to  bind  the  Rev.  Mr. 
linn  in  his  own  recognizance  to  attend  and  take  his  trial  at  the 
ming  Quarter   Sessions  at  Armagh.      This  Mr.  Armstrong  in 

affidavit  stated  was  done,  in  order  that,  as  the  defendant  pro- 
jed  to  prove  the  truth  of  the  libel,  a  trial  should  be  had  without 
ay,  and  because  Mr.  Armstrong  believed,  as  he  further  stated 
his  affidavit,  that  serious  inconvenience  would  result  to  himself 
I  to  the  public  from  a  postponement  to  the  Assizes.  The  magis- 
tes,  however,  declared  that  they  would  return  the  case  for  trial 
the  Assizes,  whereupon  Mr.  Armstrong's  counsel  said  that  he 
uld  withdraw  the  case,  and  prefer  a  bill  of  indictment  before 
5  magistrates  at  the  ensuing  Quarter  Sessions  at  Armagh,  and 
:  them  to  lay  it  before  the  grand  jury.  Accordingly,  at  the 
rt  Quarter  Sessions  at  Armagh,  which  was  held  by  and  before 
ins  Henry  Hamilton,  Esq.,  Q.C.,  chairman  of  Quarter  Sessions, 
1  certain  other  justices  (being  the  same  whose  names  have 
jn  already  given),  counsel  on  behalf  of  Mr.  Armstrong 
nested  the  said  chairman  and  other  justices  to  charge  the  grand 
V  with  a  bill  of  indictment,  which  he  then  tendered  for  the 
pose  to  said  justices,  charging  the  said  Rev.  Peter  Quinn  with 

writing,  composing,  and  publishing  the  libel  complained  of 
e  chairman,  in  the  name  and  presence  of  the  other  justices. 
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refused  to  receive  the  bill  and  charge  the  grand  jury  therewi  ^jj^ 
and  directed  the  acting  clerk  of  the  peace  not  to  receive  it.     Tljyi. 
occurred  on  the  19th  of  October  last.     Mr.  Armstrong  now  asfercrf 
for  a  mandamus  as  above  stated,  undertaking  to  prefer  his  bill  of 
indictment  at  the  next  Quarter  Sessions  for  the  said  county  of 
Armagh.     The  notice  of  motion  was  served  upon  Mr.  Hamilton 
and  the  other  justices  whose  names  have  been  already  given,  and 
against  whom  the  costs  of  the  motion  were  sought. 

Armstrongy   Serjt.  (M^Mechan   with    him),  in   support  of  the 
application,  urged  that  the  justices  had  full  power  to  entertain  an 
indictment  for  libel,  and   that  the   words   of  their  commission, 
required  them  to  do  so.     They  cited  Rex  v.  MuUaney  (6  C.  i  P  • 
96);  Stat.  4  &  5  Will.  4,  c.  76;  Hawkins'  P.  C,  book  2,  c.  1,8.S  -; 
Stat.  5  &.  ^  Will.  4,  c.  33;  stat.  11   &   12  Vict.  c.  42;  Rex.^^^ 
Barker  (1  Wm.  Bl.  352) ;  sect.  38  of  Common  Law  Procedoir^ 
Act,  1856. 

Lefkoy,  C.J. — We  are  all  satisfied  that  there  is^  so  muc^^ 
novelty  in  this  application  that  we  feel  bound  to  consider  attet»' 
tively  whether  we  should  make  a  precedent,  and  whether  there  »^ 
a  foundation  for  making  a  preceaent.  Mo  case  has  been  cit^^ 
either  in  England  or  in  Ireland  in  which  such  an  order  has  be^^ 
made,  and  it  therefore  becomes  us  to  consider  very  attentivel-^ 
before  we  make  a  precedent  for  the  order.  At  present  we  say  im^ 
more  than  that  we  wish  to  consider  the  case. 


November  16. — The  Court  now  delivered  judgment, 

Leprot,  C.J. — This  is  an  application  which  came  before  th^ 
Court  a  few  days  ago  for  a  conditional  order  for  a  mandamus  to  cont^ 
pel  the  Court  of  Quarter  Sessions  of  the  county  of  Armagh  to 
receive  and  entertain  a  bill  of  indictment  for  a  libel,  and  to  proceed 
to  try  and  determine  the  case.  This  is,  at  all  events,  as  we  intimated 
at  the  time,  a  rare  and  novel  application,  and  notwithstanding  the 
light  which  was  thrown  upon  the  case  by  the  industry  and  leariK 
ing  of  the  counsel  who  moved  it,  we  are  not  relieved  from  the 
consideration  of  its  being  novel  and  rare ;  for  not  a  single  instance 
was  produced,  although  a  very  wide  range  of  knowledge  was  taken 
of  a  similar  case  having  come  under  the  view  of  the  court,  or  of  a 
case  having  existed,  where  the  jurisdiction  which  we  were  called 
upon  to  exercise  was  asserted.     But  it  is  not  necessary  in  tins 
case,  nor  are  we  about  to  state  anything  upon  the  abstract  prui* 
ciple,  because  whether  or  not  by  possibility  a  case  may  not  ariw 
in  which  such  an  application  might  be  entertained,  it  is  perfectly 
clear  that  in  this  case  it  cannot  be  entertained,  and  I  nave  only 
to  state  the  facts  of  this  case  to  demonstrate  that.     In  thiscss^r 
then,  informations  were   taken  for  libel  by  the  magistrates  ^^^ 
Petty  Sessions,  and  they,  in  their  discretion,  and  in  the  exercii^ 
of  the  judgment  which  belongs  to  them,  offered  to  return  thexB  to 
the  Assizes,  and  then  the  party  who  claims  no  where  withdrei^^ 
and  he  applied  to  the  Quarter  Sessions  for  that  which  he  fiO^ 


CRIMINAL  LAW  CASES. 


345 


Jies  to  this  court.  I  may  observe  that  the  court  of  Quarter 
isioDs  is  not  a  court  of  appeal  for  this  purpose  from  the  court 
Petty  Sessions.  If^  in  the  exercise  of  their  judicial  and  magis- 
lal  discretion,  they  think  it  right  to  send  informations  before 
Jm  to  the  Quarter  Sessions,  the  Court  of  Quarter  Sessions  has 
right  to  refuse  that  exercise  of  the  magisterial  discretion  of  the 
tty  Sessions.  But  in  this  case  the  application  was  made 
ectly  to  the  Court  of  Quarter  Sessions.  The  prosecutor  applied 
that  court  for  leave  to  send  up  a  bill  to  the  grand  jury.  The 
irt  heard  the  application,  considered  the  matter,  and,  in  the 
rcise  of  their  magisterial  discretion,  decided  that  they  would 
entertain  the  jurisdiction.  If  they  had  thought  fit  to  receive 
bill,  they  might  in  their  discretion  have  sent  it  for  trial  at  the 
lizes.  They,  however,  refused  to  entertain  the  case,  and  then 
present  application  was  made  to  this  court.  We  come  now 
cieal  with  the  case  as  it  has  come  before  us,  under  very 
uliar  circumstances.  It  is  a  case  in  which  the  magistrates 
ing  heard  the  application,  in  the  exercise  of  their  magisterial 
retion  declined  to  exercise  the  jurisdiction,  which,  it  must  be 
litted,  on  the  face  of  the  authority  under  which  they  act,  they 
sess,  although,  as  I  have  alreadv  said,  no  instance  has  been 
wn  in  which  they  exercised  it,  that,  namely,  of  entertaining  a 
3  for  libel.  They,  therefore,  refused  to  entertain  the  case,  and 
the  party  to  make  the  application  which  he  has  made  to  us. 
ve  were  now  to  grant  this  application  to  direct  the  Sessions  to 
5ive  this  bill,  and  proceed  to  dispose  of  it  and  trjr  it,  we  should 
doing  an  illegal  act,  for  we  stiould  be  depriving  them  of  a 
jpsterial  discretion  which  they  are  authorised  to  exercise — 
lely,  that  of  sending  cases  of  this  sort  to  be  tried  at  the 
lizes.  It  would,  therefore,  be  objectionable  on  that  ground^ 
illegal  to  make  the  order,  and  it  would  be  in  vain  to  make  it, 
as  it  must  go  to  them,  subject  to  the  exercise  of  their  dis- 
ion,  if  they  should  even  receive  this  bill,  they  have  already 
ded  that  in  their  judgment  it  is  not  a  fit  and  proper  case  for 
n  to  proceed  upon,  and  that  it  is  a  case  which  they  think 
lid  be  tried  at  the  Assizes.  We  should  be  doing  an  illegal 
if  we  attempted  to  restrain  the  exercise  of  their  discretion,  and 
should  be  doing  a  nugatory  act  if  we  thought  that  in  the 
rcise  of  their  discretion,  they  would  not  proceed  to  try  the 
I.     Under  those  circumstances  we  must  refuse  the  applica- 

^'Brien,  J. — I  concur  in  the  judgment  of  my  Lord  Chief 
tice  that  the  application  is  a  novel  one ;  but  I  was  struck  by 
circumstance: — Great  research  has  been  displayed  by  the 
isel  who  made  the  application  in  finding  authorities  on  the 
ect ;  but  the  legal  arguments  which  were  deduced  from  those 
lorities  would  equally  apply  to  cases  as  to  which  it  would  be 
388ible  for  us  to  lay  down  that  they  ought  to  be  tried  at 
irter  Sessions.  The  words  of  the  commission  given  to  the 
ices  are  very  ample.    They  include  not  only  cases  of  libel,. 
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Hk         i)ut  also  cases  of  murder :  and  the  legal  argument  addressed  to  ^"^ 
i:>i8TBo»G.  ^^Q^  those  words  would  show  that  a  mandamus  should  issue     -^i 

1861.       compel  the  Quarter  Sessions  to  receive  as  well  a  bill  of  indictm^^ 

— —  __^  for  murder  as  for  libeL     Then  no  precedent  has  been  shown  fV); 
^iu^r^     our  interfering   with   the    Quarter    Sessions   in   a  case  of  Umis 
.segsiofu—    description.     There  are  many  cases  in  which  a  party  would  ha\re 

Libd.  jjQ  other  remedy  open  to  him,  if  the  Quarter  Sessions  refused  to 
entertain  his  application,  and  there  are  cases  of  that  kind  in  whici 
this  court  has  interfered;  but  this  is  not  a  case  of  that  kind.  One 
of  the  principles  on  which  this  court  grants  the  writ  of  mandamus 
is,  that  if  it  is  not  granted,  the  subject  is  without  any  remedy. 
But  here  the  court  of  preliminiu*y  investigation  intimated  that  the 
case  was  one  which  ought  to  go  to  the  Assizes,  and  the  party  is, 
therefore,  not  in  the  position  of  being  without  any  other  remedy 
than  that  which  he  would  have  had  at  the  Quarter  Sessione. 
Then  the  Lord  Chief  Justice  has  alluded  to  the  discretion  which 
the  magistrates  at  Quarter  Sessions  have  of  transmitting  to  the 
Assizes  cases  in  which  bills  have  been  found  before  them.  Writs 
of  mandamus  are  not  granted  where  they  would  be  nugatory,  or 
where  to  grant  them  would  be  interfering  with  the  discretion  of 
the  court  below.  Suppose  that  the  application  had  been  simply 
for  a  mandamus  to  compel  them  to  receive  the  case,  what 
would  be  the  object  of  a  mandamus  which  would  leave  them  to 
the  discretion  which  they  have  already  stated  most  strongly  they 
would  exercise  in  a  particular  way?  My  Lord  Chief  Justice 
has  stated  all  the  circumstances  of  the  case,  and  I  quite  concur 
with  him  in  all  that  he  has  said. 

Hayes,  J. — This  is  an  application  by  Mr.  AVilllam  Jones  Arm- 
strong for  a  mandamus  to  the  magistrates  of  the  county  of 
Armagh,  assembled  at  Quarter  Sessions,  to  command  them  to  take 
cognizance  of  a  charge  of  libel  which  Mr.  Armstrong  professes 
himself  ready  to  make  before  that  tribunal.  This  I  take  to  be 
the  substance,  though  not  the  exact  words  of  the  application ;  and 
as  the  application  has  at  least  the  distinct  feature  of  novelty,  and 
as  I  have  not  been  able  to  discover  that  such  an  application  was 
ever  before  made,  it  may  not  be  amiss  to  discuss  it  in  somewhat 
of  detail.  On  the  11th  October  in  this  year,  Mr.  Armstrong 
came  before  the  magistrates  at  Petty  Sessions,  and  there  com- 
plained that  he  had  been  made  the  object  of  libellous  attacks  in 
newspapers,  in  the  course  of  which  he  had  been  denounced  as  an 
exterminator  of  the  people ;  he  stated  that  he  had  discovered  the 
author  of  these  attacks ;  and  prayed  the  magistrates  to  make  that 
gentleman  amenable,  giving  the  magistrates  to  understand  that 
until  the  prosecution  should  be  brought  to  a  close,  he  would  not 
himself  act  in  his  position  as  a  justice  of  the  peace  of  the  county. 
The  magistrates  professed  themselves  ready  to  receive  depositions 
for  the  next  Assizes.  Mr.  Armstrong  said  that  no  opportunity 
should  be  lost  in  bringing  the  matter  to  a  determination,  an" 
therefore  he  insisted  that  the  informations  should  be  returned  to 
the  next  Quarter  Sessions.     This  the  magistrates  refused  to  i^t 
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id  he  withdrew,  and  so  the  proceedings  at  Petty  Sessions  were 
ought  to  a  close.  Then  he  goes  to  the  Quarter  Sessions ;  he 
txlaces  his  bill  of  indictment,  charging  the  Bev.  Mr.  Quinn  with 
)el,  and  calls  upon  that  court  to  permit  him,  without'  any 
formations,  to  have  the  bill  of  indictment  laid  before  the  grand 
ry  there,  so  that  if  the  bill  was  found  the  case  might  be  dis- 
ssed.  The  court  came  to  the  conclusion  that  his  application 
ght  to  be  refused,  and  then  Mr.  Armstrong  comes  here  with  the 
esent  motion.  A  good  deal  of  argument  was  expended  by 
unsel  to  show  that  the  Court  of  Quarter  Sessions  had  jurisdic- 
>n  to  try  a  case  of  libel.  That  they  have  legal  authority  to  do 
,  is  a  point  which  has  not  been  contradicted  for  the  last  two 
Qturies.  It  was  decided  in  error  in  the  case  of  Rex  v.  Summers 
Lev.  139).  That  is  still  the  law  of  Ireland,  and  there  is  no 
estion  of  that.  But  the  difficulty  which  Mr.  Armstrong  had 
cope  with  is  to  show  that  the  Court  of  Quarter  Sessions,  having 
:igdiction,  was  bound  to  exercise  it.  When  a  charge  of  an 
lictable  offence  is  made  before  justices  of  the  peace,  and  it 
pears  that  the  case  is  one  which  ought  to  be  prosecuted  by 
dictment,  the  law  has  fixed  in  them  a  discretion  as  to  the 
ibunal  to  which  they  are  to  send  it,  and  this  discretion  they  are 
exercise  according  to  the  true  spirit  of  their  commission ;  for 
tat  instrument  which,  has  been  in  tiie  same  form  for  the  last  two 
mdred  and  fifty  years,  after  giving  them  power  to  inquire  into  a 
amber  of  offences,  "  and  to  hear  and  determine  all  and  singular 
le  matters  aforesaid  (treason  excepted),  according  to  the  laws  and 
atutes  of  our  kingdom  of  Ireland,  as  in  the  like  case  has  been 
Jed,  and  ought  to  be  done,'*  proceeds,  by  way  of  proviso,  to 
»mmaud  them,  "  that  if  a  case  of  difficulty  upon  the  determina- 
)n  of  any  of  the  premises  shall  happen  to  arise  before  you,  or 
ly  two  or  more  of  you,  then  do  not  you,  or  any  two  or  more  of 
>u,  proceed  to  give  judgment  thereon,  except  it  be  in  the  pre- 
Dce  of  one  of  our  justices  of  one  or  other  bench,  or  one  of  the 
rons  of  our  Exchequer,  or  one  of  our  counsel  learned  in  the 
(P."  The  practical  interpretation  of  this  is,  that  all  the  less 
eighty  offences  are  sent  to  the  Quarter  Sessions,  but  that  the 
Dre  serious  offences  are  sent  to  the  Assizes  :  and  notwithstand- 
?  that  the  stat  1  &  2  Ph.  &  Mar.  c.  13  (England),  and 
'  Car.  1,  sess.  2,  c.  18  (Irish),  have  directed  the  justices,  in 
ses  of  felony,  to  certify  the  examination  taken  by  them  to  the 
xt  general  gaol  delivery,  yet  in  the  exercise  of  a  sound  discre- 
•n  the  committing  magistrate  has  been  in  the  habit  of  sending 
B  offenders,  in  cases  of  petty  larcenies  and  small  felonies,  for 
al  to  the  Quarter  Sessions,  and  of  certifying  the  examinations 
ther.  Dalton,  in  his  work  on  Justices  of  the  Peace,  lays  that  down 
the  practice  in  his  time,  and  cites  the  Act  of  3  Hen.  7,  c.  3,  as 
authority.  That  Act  was  in  force  in  Ireland  until  the  passing 
the  statute  9  Geo.  4,  c.  54,  and  the  doctrine  as  stated  by 
itty  is  that  that  Act  orders  the  magistrates  to  bind  the  wit- 
ees  to  appear  at  the  next  court  at  which  the  trial  of  the  afifair 
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is  to  be  had.  I  am  opinion  that  the  magistrates  had  a  discrcti 
to  send  the  case  before  them  either  to  the  Quarter  Sessions  or 
the  Assizes^  and  takino^  all  the  circumstances  into  consideration 
am  of  opinion  that  the  magistrates  exercised  their  discreti 
soundly  m  not  yielding  to  the  prosecutor,  and  insisting  that  t 
case  should  go  to  the  Assizes.  But  not  satisfied  with  tiiis  det< 
mination  of  the  Justices  in  Petty  Sessions,  Mr.  Armstro: 
brought  the  matter  before  the  Quarter  Sessions,  and  he  insii 
that  tiiat  court  was  bound  to  take  cognizance  of  the  case  by  seo 
ing  it  to  the  grand  jury,  and  his  counsel  insisted  that  if  a  bill  we 
found,  the  case  should  then  go  before  a  petty  jury.  Now,  I  8 
that  I  apprehend  that  in  insisting  that  for  the  asking  the  Court 
Quarter  Sessions  was  bound  to  accede  to  his  request,  he  is  wror 
The  words  of  the  commission,  providing  for  cases  of  diflScull 
apply  as  much  to  the  justices  at  Quarter  Sessions  as  to  magistral 
at  the  Petty  Sessions ;  and  this  may  have  occurred  to  the  mag 
trates  that  if  they  permitted  a  bill  to  be  found,  and  a  trial  to 
had  without  informations  herein  sworn,  such  a  practice  woo 
infringe  very  seriously  on  the  rights  which  every  accused  pers 
has  since  the  passing  of  the  Prisoner's  Counsel  Act.  His  Loi 
ship  then  referred  to  Kinff  v.  Wetherell  (R.  &  R.  381),  a 
continued : — I  am  of  opinion  then  not  only  that  the  magistral 
at  Quarter  Sessions,  like  those  at  Petty  Sessions,  were  at  libei 
but  that  it  was  their  duty  to  exercise  their  discretion,  and  I  thi 
the  discretion  was  soundly  and  wisely  exercised  in  the  presc 
case.  Ts  it  not  then  as^nst  the  first  principles  of  mandamus  L 
to  accede  to  this  application?  Generally  speaking  the  writ 
granted  to  enforce  a  right  or  duty,  when  the  party  has  no  otl 
remedy.  But  here  the  party  has  another  remedy,  and  the  mag 
trates  are  willing  to  give  him  the  benefit  of  that  remedy.  Aga 
why  should  we  grant  the  writ,  when  our  doing  so,  though  1 
indictment  were  found,  could  not  prevent  the  magistrates  fn 
sending  the  case,  as  one  of  difficulty,  to  the  Assizes?  We  t 
not  a  Court  of  Appeal  from  the  Quarter  Sessions  ;  we  are  oi 
an  authority  to  mate  them  do  their  duty.  We  are  not  prepar 
to  say  that  they  have  not  acted  rightly  in  this  case,  and  we 
not  think  that  we  ought  to  grant  even  a  conditional  order. 

Fitzgerald,  J. — My  Lord  Chief  Justice  and  my  broth( 
have  60  exhausted  the  subject  that  I  do  not  profess  to  add  an 
thing  to  what  they  have  said,  especially  after  the  very  full  exp 
sition  of  the  law  by  my  brother  Hayes.  But  there  is  one  poi 
upon  which  I  may  be  permitted  to  say  a  few  words.  As  I  undc 
stand  the  application  it  was  one  which  Mr.  Armstrong  claimed 
have  gran  tea  as  a  right,  alleging  as  a  matter  of  right  that  it  wash 
client's  right  to  present  the  bill  of  indictment  at  the  Quarts 
Sessions,  and  that  that  court  was  bound  to  receive  it,  and  that 
the  grand  jury  had  found  it  they  were  deprived  of  any  discretior 
and  they  must  go  on  and  hear  the  case.  That  was  the  applicfltioo 
and  that  involves  two  principles,  namely,  that  it  was  a  matter  o 
right  in  the  prosecutor  to  have  his  bill  received  at  the  Quartci 
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^SesdoDSy  and  that  on  the  bill  being  found  the  court  was  deprived 
of  any  discretion  to  refuse  to  try  the  case.  I  recollect  asking 
whetner  in  fact  a  more  speedy  trial  could  not  take  place  at  the 
Aisizes,  even  if  the  order  sought  for  was  made,  and  the  answer 
iras  that  the  Quarter  Sessions  would  be  bound  to  issue  a  bench 
warrant  to  bring  in  the  defendant,  and  then  to  put  him  on  his 
trial  The  opinion  which  I  have  arrived  at  is,  that  the  Court  of 
•Quarter  Sessions  had  a  discretion  as  to  the  reception  of  this 
indictment,  and  if  that  court  was  not  vested  with  a  judicial 
discretion,  I  cannot  understand  why  the  application  was  made  to 
them  at  all,  and  why  the  prosecutor  was  not  entitled  to  go  straight 
to  the  grand  jury  room,  and  call  on  the  grand  jury  to  receive  the 
indictment  without  going  to  the  court  at  all.  Assuming  the 
discretion  to  exist,  I  think  it  was  wisely  exercised.  We  are  not  to 
<come  to  the  conclusion  that  it  was  unwisely  exercised,  and  again 
I  agree  in  the  proposition  that  if  the  court  below  had  entertained 
the  bill  by  sending  it  before  the  grand  jury,  and  the  grand  jury 
bad  found  it,  .still  there  was  a  discretion  in  the  court  to  decline  to 
have  the  case  tried  at  sessions  by  a  petty  jury,  and  to  transmit  it 
to  the  Assizes,  and  have  it  more  solemnly  decided  there,  and  that 
upon  the  ground  that  it  was  a  case  of  difficulty.  It  has  been 
urged  that  because  the  chairman  of  the  court  was  a  Queen's 
Coansel,  the  discretion  of  the  court  was  taken  away.  That  argu- 
ment comes  to  this  absurdity,  that  if  the  chairman  happened  to 
he  a  stuff  gown,  the  court  over  wiiich  he  presided  had  a  uiscretion; 
but,  that  if  he  happened  to  be  a  siik  gown,  or  was  made  a  silk 
gown  pending  the  discussion  of  the  application,  the  discretion  was 
i^moved.  Let  us  now  see  if  this  was  a  case  of  difficulty. 
During  the  course  of  the  argument  I  asked  why  this  gentleman 
was  so  anxious  to  have  hU  case  tried  at  the  sessions,  for  it  struck 
me  that  a  person  would  wish  to  have  a  case  like  this  tried  in  a 
grave  and  solemn  manner.  The  answer  I  received  was,  that  by 
this  indictment  the  anxiety  of  the  prosecutor  was  to  clear  his 
character,  and  to  have  an  opportunity  to  try  the  truth  of  the 
matters  alleged  in  the  libel,  which,  he  told  us,  the  reverend 
defendant  stated  he  was  prepared  to  prove.  Upon  this  arises  the 
question,  whether,  having  reference  to  the  maxim  which  says 
that  the  greater  the  truth  the  greater  is  the  libel,  you  can  on  an 
<ttdinary  indictment  for  libel  try  the  truth  of  the  matters  contained 
in  the  libel.  If  the  real  object  of  this  gentleman  had  been  to 
try  the  truth  of  these  matters  and  clear  his  character,  there  were 
two  courses  open  to  him.  He  might  have  come  to  this  court  and 
^pUed  for  a  criminal  information,  and  one  of  the  advantages  of 
that  course  is,  that  by  adopting  it  the  prosecutor  has  the  earliest 
possible  opportunity  of  coming  here  and,  by  his  affidavit,  telling 
the  truth  and  the  whole  truth,  of  showing  that  there  was  no 
pound  for  the  accusation  made  against  him  in  the  libeL  Again, 
fie  had  the  course  open  to  him  of  bringing  an  action  for  libel,  and 
<U  that  action  the  question  of  the  truth  or  falsehood  of  the  libel 
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^^         might  be  put  in  issne.    But  when  you  come  to  discuss  tl 
Ai»iKTiioxo.  question  of  truth  on  an  indictment  for  libel,  the   defendant 
1861.       bound  to  show  not  merely  that  the  libel  was  true,  but  also  that 

was  for  the  public  advantage  that  the  truth  should  be  know: 

^'"SSntor""  ^®*  "^  ®®^  ^^^^^  ^^^  ^^^  provisions  of  the  statute  6  &  ?  Vict.  c.  9' 
Sesaiani^    Under  which  alone  the  truth  of  a  libel  can  be  investigated  in 
^^^-       proceeding  of  this  kind.     They  are  contained  in  the  sixth  sectio 
of  that  Act,  which  enacts  that  on  the  trial  of  any  indictment  c 
information  for  a  defamatory  libel,  the  defendant  having  pleade 
such  plea  as  thereafter  mentioned,   the  truth  of  the   matter 
charged  may  be  inquired  into,  but  shall  not  amount  to  a  defenc 
unless  it  was  for  the  public  benefit  that  the  matters   chaise 
should  be  public;   and  that  to  entitle  the  defendant  to  gir 
evidence  of  the  truth  of  the  matters  charged  as  a  defence  to  sue 
indictment  or  information,  it  shall '  be  necessary  for  the  defendar 
in  pleading  to  the  indictment  or  information  to  allege  the  trut 
of  the  matters  charged  in  the  manner  required   in  pleading 
justification  to  an  action  for  defamation,  and  further  to  allege  the 
it  was  for  the  public  benefit  that  the  matters  charged  should  t 
published,  and  the  particular  fact  or  facts  by  reason  whereof 
was  for  the  public  benefit  that  those  matters  should  be  publisher 
to  which  plea  the  prosecutor  is  to  be  at  liberty  to  reply,  generall 
denying  the  whole  thereof.     That  is  not  all.    If  after  the  plea  tL 
defendant  shall  be  convicted  on  such  indictment  or  information^ 
shall  be  competent  to  the  court  in  pronouncing  sentence,  to  coi 
sider  whether  the  guilt  of  the  defendant  is  aggravated  or  mitigate 
by  the  plea,  and  by  the  evidence  given  to  prove  or  disprove  i 
Let  us  now  suppose  that  the  object  of  having  this  case  tried  o 
the  sessions  was  to  have  the  truth  or  falsity  of  the  libel  investi 
gated   at   the   earliest  opportunity.      Can  any  one  hearing  tbi 
provisions  of  that  statute  read,  under  which  alone  the  truth  o 
the  libel  can  be  investigated,  fail  to  see  that  this  presented  a  cas( 
of  diflBculty  which  was  not  fit  to  be  tried  at  Quarter  Sessions? 
Why,  you  have  a  course  of  pleading  marked  out  by  the  statute  ot 
the  nicest  and  most  difficult  description ;    and  it  is  said  that  the 
Court   of  Quarter  Sessions  is  to  put  in  motion  this  complicated 
system  of  practice,  first  to  make  the   defendant  amenable  by  a 
bench  warrant,  then  it  was  to  rule  him  to  plead,  and  finally,  ji 
there   was  a  conviction,   to   determine   whether   the  defendant.* 
guilt  was  aggravated  or  mitigated  by  the  plea  and  the  evidence. 
All  this  is  to  be  done,  and  with  all  this  to  be  done  it  is  said  that 
the  case  involving  it  all  is  one  fit  to  be  tried  at  Quarter  Sessions. 
It  is  plain  that  the  desire  to  have  the  truth  sj)eedily  investigated 
is  not  the  true  motive  in  this  case.     What  the  motive  was  it  i^ 
not  for  us  to  consider.    We  cannot  say  that  the  discretion  of  the 
justices  was  unsoundly  exercised,  but  we  can  say  that  if  they  haa 
entertained  the  case  it  is  one  which  would  perhaps  have  been 
removed  from  their  jurisdiction  by  certiorari.     In  conclusion,  I 
have  only  to  say  that  1  concur  in  the  judgment  of  my  brother 
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'^he  Quarter  Sessions  with  a  view  of  having  a  speedy  decision  on 

it*  as  no  trial  could  take  place  there,  at  least  until  the  April       isei. 
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RuU  refuted.  q^^^ 
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JUDICIAL   COMMITTEE  OF  THE  PRIVY  COUNCIL. 

June  24,  1863. 

(Present : — The  Right  Hon.  Lord  Kingsdown,  Knight  Bbuce,. 
L.J.,  TuBNEB,  L.J.  and  Sir  E.  Ryan.) 

Falkland  Islands  Company  v.  The  Queen,  (a) 

appeal  in  criminal  cases — Colonial  courts —  Circumstances  in  which 
leave  to  appeal  granted. 

Though  in  strictness  the  Crown  has  authority  by  virtue  of  the  preroga- 
tive to  revieto  the  decisions  of  ail  colonial  courts,  whether  the  proceed" 
ings  be  of  a  civil  or  criminal  character  ^  unless  the  Crown  has  parted 
with  such  authority,  yet  the  inconvenience  of  entertaining  an  appeal 
in  criminal  cases  is  so  great  that  it  will  not  be  allotced  except  in  very 
peculiar  circumstances.  Thus,  where  a  colonial  police  court,  from 
which  no  appeal  lay  to  the  civil  court,  had  decided  a  criminal  matter, 
which  in  substance  was  of  a  civil  nature,  and  affected  the  rights  of 
property  generally  in  a  colony,  and  could  not  easily  be  put  in  the  form 
of  a  civil  action,  leave  to  appeal  was  allotced. 

THIS  was  an  application  for  leave  to  appeal  from  a  judgment  of 
a  police  court  in  the  Falkland  Islands,  which  was  opposed  on 
the  ground  that  it  was  a  judgment  in  a  criminal  cause,  and  not 
appealable. 

LoBD  KiNOSDOWN. — Their  Lordships,  at  the  hearing  of  this 
petition,  entertained  a  strong  opinion  that  the  point  which  had 
been  decided  by  the  Court  below  in  convicting  the  petitioners 
of  the  offence  alleged  against  them  was  one  of  sufficient  diffi- 
culty and  importance  to  make  it  desirable  that  it  should  be 
Submitted  to  further  consideration  before  a  higher  tribunal. 
3ut  they  were  desirous  of  looking  into  the  authorities  on  the 
subject,  and  of  considering  how  far  the  principles  which  have 
i)een   laid   down    in   former   cases   with    respect   to   appeals  ia 

(a)  Reported  bj  Jambs  Patsbsozt,  Esq.,  Barriater-at-Lair. 
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Falklakd    criminal  proceediDgs  leave  them  at  liberty  to  reach  the  merit 

CoMPAHT     ^^  ^^^  particular  case  without  infringing  those  rules  which  it  i 

9.  of   the   greatest  importance  to  the  public  interests   strictly  t 

The  Qdben.  maintain.     It  may  be  assumed  that  the  Queen  has  authority  b 

j^^        virtue  of  her  prerogative  to  review  the  decisions  of  all  colonic 

■ — '       courts,  whether  the  proceedings  be  of  a  civil  or  criminal  characte 

Colonial  Courts  xxxiIqsq  Her   Majesty  has  parted  with  such  authority.      But  th 

^Appeal,     inconvenience  of  entertaining  such  appeals  in  cases  of  a  strictl 

criminal  nature  is  so  great,  the  obstruction  which  it  would  offc 

to  the   administration    of  justice  in  the   colonies  is  so   obvioui 

that  it  is  very  rarely  that  applications  to  this  board  similar  t 

the    present   have    been    attended    with    success.      The    whol 

subject   was    most    fully  investigated  in  the   recent   petition    < 

Joykissen   Mookerjee,  who   had    been  convicted   of  forgery  b 

one   of  the  courts  in  India.      The  Judicial    Committee,  by  D; 

Lushinf^ton,    expressed    their   opinion   that   there   had    been 

miscarriage  of  justice  in  the  case,  and  that  supposing  it  to  hav 

been  a  civil  and  not  a  criminal    case,  they  would   have    had  n 

hesitation  whatever  in  recommending  to  Her   Majesty  to  allo\ 

an  appeal  for  the  purpose  of  considering  the  proceedings    com 

plained  of,  and  doing  justice  to  the  party  complaining,  and  ye 

they  refused   to    interfere.     Dr.  Lushington  observed   that,  b; 

granting  an  appeal  in  that  case  was    meant   an  examination  o 

the  whole  of  the  proceedings,  including  the  evidence,  and  tha 

in  no  instance  whatever  of  any  grievance,  however  great,   ha( 

any  such  appeal  been  ever  entertained,  and  that  the  consequence 

of  entertaining  it  would  be  entirely  destructive  of  the  adminis 

tmtion  of   all  criminal  jurisprudence,  and  that   if    injustice  ha< 

been  done  the  proper  mode  of  remedying  it  was  by  applicatioi 

to  the   Crown  in  another   shape,   and   by    way   of  appeal.     T( 

these  principles  their   Lordships  entirely  assent,  and  it  is  onlj 

on  the   ground  of  the  great  peculiarity  of  the  circumstances  o 

this  case  that  their  lordships  are  disposed  to  advise  Her  Majesti 

to    admit,    under    certain    restrictions,    an    appeal    against    th* 

order    complained    of.       The    main    ground    is    this,   that    th< 

proceedings,   although  in  form  of  a   criminal,   are   in   substance 

rather  of  a  civil  nature,  deciding  a  question  of  property,  a  questioi 

of  great  general  importance,   involving  the   rights   both  of  th- 

Crown  and  its  grantees  throughout  these  islands,  and  affectini 

most  materially  the  value  of  all  the  lands  in  hands  of  the  holders 

on  the  one  hand,  and  the  claim  of  the  Crown  to  the  property  i^ 

tlie  wild  cattle  on  the  other.     It  is  obvious  that  this  is  a  questioi 

of  too  great  importance  to  make  it  fit  that  it  should  be  finailj 

concluded  by  a  summary  conviction  in  a  police  court.   If  the  effec 

of  their  Lordships'  determination  in  this  petition  were  confined  t 

the  particular  cases  already  decided,  and  to  the  retainer  by  th 

Crown,  or  its  refunding  to  the  parties,  the  amount  of  the  penal 

ties  which  it  has  received  and  not  already  remitted;    or  if  tb' 

question  decided  by  the  conviction  could  be  brought  for  trial  in  « 

civil  action,  and  thus   be  carried    regularly  by   appeal  to  H^ 
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J^Majesty,  their  Lordships  are  so  impressed  with  the  danger  of  Falkland 
^s.ppearing  to  relax  the  rules  against  entertaining  appeals  in  compuTt 
^z^iiminal  cases^  that  they  would  not  advise  Her  Majesty  to  grant  v, 

^]«-ny  relief  upon  the  present  petition.     But  it  seems  by  no  means  ThkQuekn. 
c^  Jear  that  this  question  can  be  raised  in  a  civil  court  as  regards       Tses. 

^^F^hat  has  already  taken  place,  or  that  similar  difficulties  may  not       

^^Tevent  the  question  from  being  tried  in  a  civil  court  in  cases  of  ^^^^^J^'^ 
^Sie  same  kind  which  are  likely  to  recur,  and  their  Lordships  think  ^^^'^^'^ 

ft^dat  it  is  of  equal  importance  to  the  Crown  and  to  the  colonists 
fcXoat  a  point  so  grave,  with  respect  to  which  they  do  not  of  course 
E:Katimate,  and  indeed  have  not  formed,  any  opinion  either  one  way 
!=>:■:  the  other,  should  be  the  subject  of  decision  in  this  country. 
Aother    circumstance    by    which    their    Lordships    are    much 


5>K»fluenced  is  the  analogy  to  the  proceedings  which  would  in 

^:H^anilar  circumstances  have  been  competent  to  the  defendant  if  the 

<^<=>nviotion  had  taken  place  in  England.     The  conviction  might 

fc^^ve  been  brought  before  the  Court  of  Queen's  Bench  by  writ  of 

^^^s^fiorari,  and  3ie  justice  of  the  decision  subjected  to  review  on 

ti]=^e  matters  appearing  on  the  record.    But  in  this  case,  as  far  as 

^^.X^pears,  no  means  of  review  of  any  sort  existed  in  the  colony ;  for 

^^Woogh  the  ordinance  referred  to  gives  an  appeal  to  the  police 

^<^iirt  from  a  conviction  by  a  single  magistrate,  tne  conviction  here 

*^^i8  been  pronounced  by  the  Court  itself.   For  the  reasons  assigned 

^ixeir  Lordships  will  advise  Her  Majesty  to  receive  the  petitioner's 

^t^peal  for  the  purpose  of  raising  and  determining  the  important 

^^estion  of  law  which  arises  in  it ;  but  the  appeal  must  be  con- 

^^xied  to  that  point  aJone,  and  no  objection  of  a  merely  technical 

^liaracter  mu^t  be  considered  as  open.  Their  Lordships  understand 

^liat  the  real  question  to  be  determined  appears  upon  the  face  of 

"the  record  of  the  proceedings,  the  whole  of  which  will  be  brought 

^p.     The  costs  of  the  petition  must  be  reserved.      The  usual 

Security  for  the  costs  of  the  respondent  will  be  given  to  the  amount 

ofaooi 

Leave  to  appeal  granted. 


^OL.  IX.  2  A 
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COURT  OF  QUEEN'S  BENCH. 

May  2,  1863. 

(Before  Crompton,  Blackburn,  and  Mellor,  J  J.) 

Wilson  (Appellant)  r.  Stewart  (Respondent),  {a) 

Aider  and  abettor — Master  and  servant — Harbouring   prostitutes-'^^ 
11  ^  12  Vtct.  c.  43,  S.5;  2^3  Vict  c.  47,  s.  44. 

A  servant  at  a  Aotise  of  public  resort  who,  in  the  absence  of  his  master's 
but  carrying  out  his  orders,  harbours  prostitutes  in  the  house ^  may  b^ 
convicted  under  the  II  Sf  \2  Vict,  c,  43,  s,  5,  of  aiding  and  abetting 
iji  the  commission  of  the  offence  of  suffering  prostitutes  to  meet  together 
and  remain  therein  contrary  to  the  2  Sf  Z   Vict,  c.  47,  s.  44. 

CASE  stated  under  the  20  &  21  Vict.  c.  43  by  A.  A.  Knojcr 
Esq.,  one  of  the  Metropolitan  Police  Magistrates. 

On  Saturday,  the  14th  day  of  February,  1863,  Charles  Stewar— i 
appeared   upon    a   summons  to   answer  the   complaint    of  Johx3 
Wilson,  charging  him,  for  that  he  on  the  17th  January,  1863,  a-'t 
No.  48,  Leicester-square,  in   the   parish   of    St.  Anne's,  West- 
minster, in  the  county  of  Middlesex,  and  within  the  district  of  th^ 
Court,  did  unlawfully  aid  and  abet  one  John  Fryer,  he  being  then 
and  there  the  keeper  of  a  place  of  public  resort  wherein  refresh- 
ments are  sold  ana  consumed,  in  knowingly  suffering  prostitutes 
to  meet  together  and  remain  in  the  said  place  of  public  resort 

The  evidence  was  conclusive  and  undisputed  as  to  the  presence 
of  numerous  prostitutes  at  the  house  named  on  the  morning  in 
question,  as  to  the  continuous  presence  at  the  house  on  the 
said  morning,  and  as  to  the  consumption  of  refreshments  at  the 
same  time  and  place.  It  was  sworn  by  the  inspector  of  police, 
who  gave  evidence  in  the  case,  that  John  Fryer  was  the  keeper 
of  the  said  house,  and  this  was  undisputed. 

Charles  Stewart  was  head  waiter  or  manager  for  the  said  John 
Fryer  on  the  morning  in  question  at  the  said  house,  and  his  atten- 
tion was  specially  called  by  the  police  to  the  number  of  the  said 
prostitutes  on  the  said  premises. 

John  Fryer  was  not  present  at  the  said  time  and  place.    There 

(a)   Reported  by  Jomr  Thompson,  Esq.,  Barrieter-at-Law. 
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-^L:re  now  and  at  the  time  named  warrants  for  John  Fryer's  appre- 
Jift^Dsion  in  force  from  this  Court  for  non-appearance  to  summonses 
-fc <z»  answer  charges  for  sufFerincr  prostitutes  to  assemble  at  his  said 
liKDuse  contrary  to  the  2  &  3  Vict.  c.  47,  s.  44. 

The  magistrate  was  of  opinion  upon  the  above  evidence  that 
€:  lie  relation  of  servant  and  master  was  proved  to  exist  between 
CT?  harles  Stewart  and  John  Frj-er,  but  that  such  relation  was  in- 
si:K.i]icient  to  establish  in  point  of  law  an  aiding  and  abetting 
a.<^cording  to  the  true  meaning  and  intent  of  the  11  &  12  Vict. 
C5^    43,  s.  5,  and  he  refused  to  convict. 

The  question  of  law  arising  in  the  above   statement  for   the 

o j^inion  of  the  Court  is  whether  Charles  Stewart  was  an  aider 

a.xid  abettor  of  John  Fryer,  the  keeper  of  a  place  of  public  resort 

w^fcerein  refreshments  are  sold  and  consumed,  in  knowingly  suffer- 

i  x:i  g  prostitutes  to  meet  together  and  remain  therein. 

D,  D.  Keancy  for  the  appellant. — There  was  ample  evidence  to 
&1-10W  that  the  respondent  who  was  managing  the  house  in  his 
rxi aster's  absence  was  an  aider  and  abettor  of  the  master  within 
t^lic  11  &  12  Vict.  c.  43,  s.  45,  in  knowingly  suifering  prostitutes 
to  meet  together  and  remain  in  the  house  contrary  to  the  2  &  3 
Vict  c.  47,  s.  44. 

Cbompton,  J. — It  is  not  found  that  Fryer  had  a  guilty  know- 
lege,  or  that  Stewart  was  carrying  out  his  orders. 

Keane. — It  is  found  that  Stewart  was  manager  for  Fryer  on 
the  morning  in  question,  and  no  doubt  the  opinion  of  the  Court 
Was  desired  as  to  whether  or  not  a  servant  acting  in  the  manage- 
ment of  the  house  is  liable  under  the  statute. 
No  counsel  appeared  for  the  respondent. 

CBOifPTON,  J. — We  cannot  interfere  to  find  a  fact  which  has 
^t  been  found  by  the  magistrate,  and  therefore,  we  must  dismiss 
.c'4  the  appeal,  but  without  costs.  But,  if  it  is  desirable  for  future 
lioidanco  that  we  should  express  our  opinion,  we  can  only  say 
that  there  is  no  doubt  that  a  man  may  be  an  aider  and  abettor, 
though  he  is  only  in  the  capacity  of  a  servant ;  for  if,  as  in  this 
■caee,  the  master  goes  away  and  the  servant  manages  the  house  in 
hi»  absence,  that  would  do  to  make  him  liable.  The  magistrate^ 
Wever,  does  not  ask  that,  but  merely  whether  or  not,  being  a 
^nrant,  he  is  liable  ? 

Blackburn,  J. — I  am  of  the  same  opinion.     There  is  some 
^biguity  in  the  statement  of  the  case.     If  the  magistrate  meant 
to  a^  whether  the  relation  of  master  and  servant  was  sufficient  to 
^liake  Stewart  an  aider  and  abettor,  I  should  answer  certainly  not. 
Ji  on  the  other  hand  he  meant  to  ask  whether  that  relation  would 
prevent  him  from  being  an  aider  and  abettor,  I  should  also  say 
■^rtainly  not     If  the  servant  is  employed  quoad  hoc  for  the  very 
j^Urpose  of  committing  the  offence,  that  would  sustain  a  convic- 
tion. 

Mellob,  J.  coiicarred. 

Appeal  dismissed  without  costs» 


VftLSOSf 

V. 

Stkwart. 

1863. 

Aider  awl 
abttltn'. 
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COURT  OF  QUEEN'S  BENCH. 
June  23,  1863. 

(Before  Wiohtmak,   Crompton,  and  Blackburn,  JJ.> 
Beg.  v.  Stimpson. 

Beg.  v.  Peak,  (a) 

Claim  of  fight — Nature  of  claim — Information  for  unlawfiUfy  taking 
fish  in  a  river— 24:  4r  25  Vict.  c.  96,  s.  24. 

When  upon  the  hearing  by  justices  of  an  information^  a  claim  of  right  it 
set  up  by  the  defendant^  such  cUam^  if  made  bona  fide  and  with  some 
show  of  reason^  will  oust  their  jurisdiction  ;  and  although  it  is  for  the 
justices  to  determine  whether  or  not  such  claim  of  right  ts  made  bona 
fide  and  with  a  show  of  reason^  yet^  if  they  determine  that  it  is  not  so 
made,  this  Court  will  review  their  determination  and  overrule  it  if  com 
to  upon  insufficient  grounds. 

RULES  nisiio  quashtwoconvictions  against  the  above  defendants 
for  attempting  to  take  and  destroy  fish  in  the  river  Wavenej 
in  which  the  prosecutor  had  a  private  right  of  fishery  contrary 
to  sect.  24  of  the  24  &  25  Vict.  c.  96. 

Although  the  informations  and  convictions  in  these  two  oases 
were  separate,  the  evidence  and  proceedings  in  each  were  the  same 
substantially. 

J.  Kerrich,  the  prosecutor,  was  Lord  of  the  ancient  manor  of 
Stockton-with-the-Soke,  in  Norfolk,  which  he  purchased  in  1824 
from  persons  to  whom  it  had  been  sold  by  the  Commissioners  of 
Woods  and  Forests.  He  had  previously  paid  rent  for  the  right  of 
fishing,  and  the  Crown  had  from  time  to  time  granted  leases  of  the 
right  of  fishing.  The  prosecutor  after  the  purchase  posted  notices 
prohibiting  people  from  netting  in  the  river,  and  about  the  year 
1840  he  took  away  the  net  of  two  men  which  they  were  nsiog 
for  catching  smelts.  Upon  expressing  their  regret  the  prosecator 
gave  back  the  net  and  allowed  them  to  use  it ;  for  the  future  taldoS 
from  them  the  first  score  of  smelts  caught  in  each  season  as  an 
acknowledgment  of  the  licence  so  given  to  them.  He  also  safe 
leave  to  other  persons  to  use  nets  for  the  purpose  of  cat(£iog 
smelts. 

(a)  Beported  hj  Jomr  Thompsow,  Esq.,  Barrbter-At-Law. 
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It  was  elicited  from  the  prosecutor's  watcher  that  he  had  netted        K»o- 
kC  river  from  his  boyhood  without  the  prosecutor's  permission,     s„^,^ 
tti  that  his  father  had  constantly  done  so.     The  river  is  a  tidal        rvm. 
tream,  and    the   tide    ebbs    and  flows  at  the  part  where   the  "• 

lefendant  was  using  the  net.      The  defendant  and  other  persons       ^^^* 
^ad  for  many  years  been  in  the  habit  of  fishing  with  nets  over  the        i863. 

^ater  in  question,  and  no  one  had  ever  been  summoned  or  pro-      . . 

ecuted  for  doing  so  before  the  present  proceedings  were  taken.  ^''^^  of  right. 
Before  the  justices  the  defendant  pleaded  not  guilty,  and 
?3erted  a  claim  of  right  to  fish  with  nets  in  the  said  river,  and 
s  attorney  contended  that  there  was  no  proof  that  the  prosecutor 
id  a  private  or  exclusive  right  of  fishing;  that  the  question 
bether  he  had  such  a  right  was  one  which  ought  to  be  tried  by 
I  action,  and  that  the  justices  ought  not  to  proceed  any  further, 
:ing  Reff.  v.  Cridland  (7  E.  &  B.  863) ;  and  also  arguing  that  ac- 
rding  to  Carter  v.  Miircot  (4  Burr,  2163)  the  right  of  fishing  was 
namon  to  the  public,  inasmuch  as  the  Waveney  was  a  tidal 
/er. 

Witnesses  were  called  for  the  defence,  who  swore  that  they 
d  fished  the  water  with  nets  for  more  than  forty  years.  The 
stices  nevertheless  being  of  opinion  that  the  prosecutor  had  an 
Lclusive  right  of  fishing,  and  that  the  defendant  was  conscious 
at  he  was  doing  wrong,  and  did  not  believe  that  he  had  any 
jht,  convicted  the  defendant. 

Bulwer  showed  cause  and  contended  that,  to  oust  the  jurisdiction 
'  the  justices  the  claim  of  right  must  be  a  reasonable  one,  and  be 
ade  bonafde^  and  that  of  this  the  magistrates  are  the  j  udges,  and 
lat  this  Court  will  not  interfere  with  their  decision  upon  that 
lint:  (Comwell  v.  Sanders,  32  L.  J.  36,  M.  C;  7  L.  T.  Rep., 
.S.,  356  ;  Leat  v.  Vine,  30  L.  J.  207,  M.  C.)  [Wightman,  J. 
-The  question  is,  was  there  a  bond  Jide  claim  of  right?  The 
istices  certainly  say  there  was  not.]  That  was  for  the  justices 
)  determine.  [_Cro3IPTON,  J. — Not  quite  so ;  the  case  must  be 
ach  as  to  warrant  that  opinion.  The  real  question  is,  was  there 
vidence  fairly  before  them  that  the  claim  set  up  by  the  defendant 
^as  a  reasonable  one  ?  If  it  is  merely  an  idle  claim,  as  where  the 
efendant  says,  "  You  can  have  no  right,  because  this  is  a  tidal 
ver,"  that  would  be  illusory ;  because,  although  it  is  a  tidal  river, 
ie  prosecutor  may  have  a  private  right  of  fishery.  But  here  there 
Jems  to  be  a  bond  fide  assertion,  accompanied  by  reasonable 
rtdence.]  If  parties  can  oust  the  jurisdiction  of  the  justices  by  a 
lere  claim  of  right,  an  owner  may  never  be  able  to  enforce  his 
ghts.  [Wightman,  J. — He  may  enforce  his  right  by  action, 
id  then  it  can  no  longer  be  questioned.] 
H.  Lloydy  for  the  defendants,  was  not  called  upon. 
Wightman,  J. — The  question  is,  whether  or  not  the  justices 
!id  jurisdiction  to  determine  the  information,  fiotwithstauding  the 
efendants  set  up  a  claim  of  right  ?  It  appears  that  upon  the  near- 
ig  the  defendants  disputed  the  jurisdiction,  partly  by  denying  the 
rosecutor's  right  of  fishery,  and  partly  by  setting  up  a  right  in 
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Bbo.        themselves.     Now  it  is  clear  that  if  they  set  up  a  bond  Jide  claii 
8riMP8ox.     ^^  right,  then  the  jurisdiction  of  the  justices  was  ousted.     Thei 

Kku.        must,  no  doubt,  be  some  show  of  reason  in  the  claim,  as  was  sai 
^-  by  the  Lord  Chief  Justice  in  Comwell  v.  Sanders,  and  it  must  \ 

_^'       something  more  than  a  bare  assertion.     In  the  present  case  th 

1863.        right  set  up  by  the  prosecutor  is  against  the  common  law  righ 
eini^TT  •  hi   ^^^^^  undoubtedly  it  may  be  maintained,  and  in  many  of  th 

^'^  '  cases  in  which  the  claim  of  the  defendants  has  been  disallowed,  i 
has  appeared  that  the  claim  has  been  in  opposition  to  such  commo 
right,  as  in  the  case  of  a  man  claiming  a  common  right  fo 
all  persons  to  sport  over  another  man's  land.  Here  the  claim  is  t 
fish  in  a  tidal  navigable  river,  and  for  which  there  is  some  evidenc 
of  user  for  a  great  many  years.  Kow  the  justices  have  said  ths 
this  was  not  a  bona  fide  claim ;  but,  as  far  as  it  is  possible  for 
claim  to  be  bon&fide,  this  appears  to  be  such ;  and  indeed,  if  it  h 
not,  I  do  not  see  what  sort  of  claim  may  not  be  treated  as  nc 
being  a  bon&  fide  one.  Whether  or  not  it  can  be  ultimate! 
maintained  is  altogether  another  matter.  The  convictions  then 
fore  must  be  quashed. 

Crompton,  J. — I  also  think  that  the  convictions  ought  to  \ 

Suashed.  Mr.  Bulwer  has  not  been  able  to  question  the  rule  lai 
own  in  Paley's  Law  and  Practice  of  Summary  Convictioi 
(3rd  ed.  p.  28),  which  I  referred  to  in  Reg.  v.  Cridlandy  ar 
where  it  is  said,  "  Where  property  or  title  is  in  question  the  juri 
diction  of  justices  of  the  peace  to  hear  and  determine  in  a  sun 
mary  manner  is  ousted,  and  their  hands  tied  from  interferin. 
though  the  facts  be  such  as  they  hdve  otherwise  authority  to  tal 
cognizance  of.*'  There  are  many  cases  where  the  justices  vdb 
fistirly  say  that  a  daim  of  title  is  not  bond  fide  set  up,  and  then  it 
for  the  Court  to  say  whether  there  was  reasonable  evidence  up( 
which  they  should  have  come  to  such  a  conclusion.  In  Rf 
V.  Cridland  we  held  that  there  was  no  such  reasonable  evidenc 
and  here  we  have  to  see  whether  the  evidence  was  such  that  t) 
justices  ought  to  have  said  that  the  claim  of  right  was  not  bm 
fide.  In  the  first  instance  they  had  to  be  satisfied  that  a  priva 
right  of  fishing  was  established ;  but  when  the  defendant  sets  i 
that  he  himself  had  a  right,  the  justices  had  to  determine  tl 
question  of  bona  fides,  iioWy  prima  facicy  the  public  have  a  rig* 
to  fish  in  this  tidal  river,  and  tne  defendant  asserted  that  title,  ai 
alleged  that  admitting  that  the  prosecutor  made  out  a  strong /tWii 
facie  title  on  paper,  he  could  show  a  contrary  right,  and  objects 
to  the  justices  deciding  the  question.  It  seems  to  me  that  und 
the  circumstances  there  was  nothing  which  could  lead  the  justid 
to  say  that  there  was  no  bond  fide  claim  of  right,  and  therefoi 
that  the  convictions  were  wrong. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  rule  of  la 
is  that  the  justice^  are  not  to  convict  where  a  real  question 
rdsed  between  the  parties  as  to  the  right.  As  soon  as  that 
done  the  jurisdiction  of  the  justices  ceases,  and  the  question  ongii 
to  be  left  to  be  decided  by  a  higher  tribunal   In  Reff.  y.  Cridkau 
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Patience  Swinfen  prosecuted  a  gamekeeper  and  four  others  for        ^■•• 
aHooting  over  the  Swinfen  estates^  and  the  justices  convicted  them,     stimpson. 
This  Court  intimated  a  strong  opinion  that  under  the  circum-        Reg. 
stances  the  justices  had  no  jurisdiction  to  convict.     Here  the  *• 

defendant  was  fishing  in   a  navigable  river,  in  which   the  tide         ^^' 
flowed  and  reflowed,  and  in  which  there  was  consequently  prima        1863. 
facie  a  common  right  of  fishing  for  the  public.     It  was  said  by  Mr.        — T  . , 
Bulwer  that  it  was  not  navigable  in  old  times,  but  whether  it  was       "*  ^'^^ 
80  or  not,  it  is  quite  consistent  with  the  right  claimed  by  the 
defendant.     The  presumption  is  against  the  prosecutor,  and  there 
was  a  great  weakness  in  the  title  which  was  set  up  by  him,  inas- 
much as  he  failed  to  show  any  exclusive  possession  of  the  water. 
At  any  rate  a  plausible  question  of  title  was  raised,  for  the 
defendant  showed  by  witnesses  that  they  had  fished  the  river  for 
forty  years  without  interruption.      It  would  be  a  very  strong 
thing  to  say  that  the  defendant  could  not  honestly  think  that  he 
bad  a  right,  which,  prima  factey  he  had  by  law.   There  was  reason- 
able evidence  on  which  the  justices  might  have  deemed  that  a 
daim  of  right  was  bonajide  set  up  by  the  defendant. 

Convictums  quashed. 
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COURT  OF  QUEEN'S  BENCH. 

June  27,  1863. 

(Before  Wightman  and  Blackburn,  JJ.) 

0*Neill  and  Galbraith  (Appellanto)  v.  Longman 
(Respondent),  {a) 

Trade  unions —  Threats — Attempting  to  force  journeymen  to  leave  thei^^ 
employ — 6  Geo.  4,  c.  129,  s,  3. 

L»,  a  member  of  a  trade  society ^  was  told  by  members  to  leave  offworkin^^ 
for  K,y  his  master,  he  refused  ;  O'Neill^  the  president  of  the  sodefy"^ 
said  that  he,  as  president,  ordered  him  to  come  out,  and  then  abuser:^ 
L;  and  said,  if  he  /lad  been  working  at  K.*s  he  would  have  pulled  hiii^  -^ 
out,  and  that  he  would  use  his  influence  to  have  him  turned  out  ofth  ^ 
society.  Galbraith  and  others  went  to  K.^s  as  a  deputaiioii,  to  poire  -* 
out  to  K,  what  they  objected  to.  After  this,  L,  was  summoned  by  th  ^ 
society,  O^Neill  being  in  the  chair,  and  the  business  was,  whet/ier  l^  — 
was  going  to  leave  K,*s  or  be  turned  out  of  the  society,  Galbraiif^^ 
reported  to  the  meeting  the  result  of  the  deputation  to  K,*s,  L,  tra~^ 
then  ashed  by  (yNeill  whether  he  would  leave  K.\  or  stay  there  ane^:^ 
be  despised  by  the  society,  and  have  his  name  sent  round  all  over  ih^=^ 
country  in  the  report,  and  be  put  to  all  sorts  of  unpleasantness  : 

Held,  that  this  was  evidence  of  a  threat  by  O'Neill  under  6  Geo,  4r  ^ 
c,  129,  s,  3,  and  an  endeavour  to  force  L.  to  depart  from  his  employ  — 
ment, 

CASE  stated  under  20  &  21  Vict.  c.  43,  for  the  opinion  of  tlii=^ 
Court,   upon   a  conviction  of  two  persons  named  O'NeiLl 
and  Galbraith  upon  an  information  under  the  6  Geo.  4,  c.  12^, 
8.  3,  charging  that  they  "  unlawfully,  by  threats  and  intimidation  ^ 
did  endeavour  to  force  AVilliam  Longman,  who  was  hired  as  i* 
boiler  maker  by  H.  R.  Kruger  and  his  partners,  to  depart  from. 
his  said  hiring,  contrary  to  the  said  statute." 

Case. 

Messrs.  Kruger,  Dannatt,  and  Co.,  who  are  boiler  makers  at 
Hull,  some  time  ago  contracted  with  the  Manchester  and  Lincoln- 

(a)  Reported  by  Johh  Thouf805,  Esq.,  Barrister-at-Law, 
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ire   Railway  Company  to  make  two  boilers.      Having   on  a  ^^^'^^^jf 
:Tner  occasion  employed   a  man   named   Garvin   to  execute   a      ^^^^"^^ 
nilar   contract,   Messrs.    Kruger   applied   to   him  again   as   to    Lokoman. 
aking  the  two  boilers.     The  negotiations  however  failed,  and        "ZT 

ej  declined  to  accede  to  Garvin's  terms  as  to  the  time    and        ' 

)de  of  payment  for  the  work.  Iiuimidation  to 

Garvin  is  a  member  of  the  United  Boiler  Makers  and  Iron  «^<>»*^'»>«*- 
ipbuilders  Society,  a  society  or  club  not  registered,  but  having 
mches  in  every  place  of  importance  in  England,  Scotland, 
iland,  and  Wales,  the  executive  committee  of  the  society  being 
tioned  at  Manchester.  The  executive  at  Manchester,  deriving 
brmation  at  the  local  boards,  issue  a  printed  circular  periodi- 
ly  on  various  matters  connected  with  the  society,  and  if  a 
mbcr  is  expelled  his  name  is  inserted  in  such  report  of  the 
ecutive  committee. 

The  appellants,  O'Neill  and  Galbraith,  are  members  of  the 
ciety,  O'Neill  being  president  of  the  Hull  branch,  and 
r.  Roberts  being  the  local  secretary. 

The  negotiations  with  Garvin  having  gone  off,  Messrs.  Kruger's 
eman  of  boiler  makers  (Longman)  communicated,  on  the  6th 
arch,  with  tlie  secretary  of  the  Hull  branch  of  the  Boiler 
akers'  Society,  with  a  view  of  obtaining  men  to  perform  the 
)rk.  It  would  seem,  the  boiler  makers  belonging  to  the  society 
ve  divided  themselves  into  three  classes  of  workmen,  "  holders 
,"  '^  rivetters,"  and  "  platers,"  the  latter  being  the  highest  class, 
d  comprising  those  who  are  supposed  to  be  skilled  in  bending 
gle  iron  for  the  boilers ;  though  it  is  proved  that,  in  many  very 
•ge  establishments,  angle  iron  bending  is  performed  by  the 
icksmiths,  and  not  by  those  calling  themselves  exclusively  boiler 
ikers,  the  boiler  makers  in  reality  having  sprung  from  the 
icksmiths,  and  following  one  branch  only  of  the  blacksmiths* 
siness.  Longman  is  a  member  of  the  society,  or  what  is  called 
dub  man,  and  there  were  at  that  time  three  other  members  of 
e  society,  Jordan,  Bell,  and  Longthome,  in  the  employ  of 
essre.  Kruger, 

On  the  12th  of  March,  all  attempts  to  obtain  men  from  the 
lb  having  been  unsuccessful,  Messrs.  Kruger  ordered  their 
feman  blacksmith  (Norfolk),  who  is  not  a  club  man,  to  com- 
ince  work  on  the  boilers  by  bending  angle  iron,  Norfolk  having 
former  occasions  performed  similar  work,  and  being  fully 
mpetent  as  an  angle  iron  smith,  though  not  ordinarily  employed 
such  a  way.  Norfolk  continued  his  work  of  bending  angle  iron 
)m  the  12th,  without  intermission. 

On  the  afternoon  of  the  12th  Longman  was  summoned  to  attend 
meeting  of  the  society,  the  object  of  the  meeting,  as  stated  in  the 
mmons,  being  ^'  to  stop  an  encroachment."  Longman  attended  the 
meting,  and  found  the  encroachment  to  be  **  Norfolk's  working  at 
e  angle  iron."  O'Neill  was  in  the  chair,  and  a  resolution  wab 
saed  that  the  men  belonging  to  the  society  should  not  be  allowed 
work  at  Messrs,  Kruger's,  if  Norfolk  was  allowed  to  work  at 
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O'Neill  A2n>  angle  iron  work.  A  resolution  was  then  proposed  by  Longman  am 

Galbb^ith    cj^rrigj^  ^hat  ^y^Q  deputies  should  be  sent  to  Mr.  West,  Messrs 

Ia>noman.    Kruger'a  foreman,  to  speak   to  him  in  reference  to  knocking  oi 

Norrolk.  One  deputy  was  to  be  a  rivetter  (Fairfield),  the  other  ai 

1863.  angle  iron  worker  (Beaumont).  O'Neill  then  told  Longman,  Jordan 
Jntimidation  to  and  Bell,  all  being  present,  that  being  club  men  working  ii 
icorhnen,  Krugcr's  yard,  they  would  have  to  come  out  if  Norfolk  was  no- 
knocked  off  angle  iron  work.  Beaumont  and  Fairfield  went  fron 
the  club  to  the  house  of  Kruger's  foreman,  Mr.  West.  Beaumon 
offered  his  services  as  an  angle  iron  smith,  stating  he  was  a  cla 
man,  and  had  come  from  the  club  and  was  going  to  return  ther 
again.  He  was  told  that  Norfolk  had  been  set  to  work,  but  wa 
promised  a  job  if  he  came  next  day. 

On  the  13th,  Beaumont  went  to  Kruger's  and  had  some  con 
versation  with  Longman  and  the  other  club  men  in  Kruger' 
employ.  He  was  told  by  West  to  begin  angle  iron  turning,  an 
replied  that  he  understood  the  club  to  say  that  he  was  not  t 
work  unless  Norfolk  gave  over  working  at  the  an^le  iron  worl 
He  then  went  away  without  working.  Afler  dinner,  on  th 
13th,  Jordan,  Bell,  and  Longthome  did  not  return  to  work,  bu 
Longman  continued  to  work  as  usual.  On  the  14th,  Beaumor 
came  to  work  for  a  few  hours,  and  bent  one  bar  of  angle  iroi 
but  the  work  was  so  badly  done  that  it  could  not  be  used,  an 
Jordan,  Bell,  and  Longthome  also  came  to  work  on  the  14th  s 
usual. 

On  the  evening  of  the  14th  there  was  another  club  meeting 
and  afler  the  14tn  neither  Beaumont,  nor  Jordan,  Bell,  or  Long 
thorne  ever  came  to  work  again ;  Longman,  however,  continue 
to  work  as  usual. 

The  16th  of  March  was  the  anniversary  of  the  society,  an" 
there  was  a  dinner  at  7  p.m.  Longman  and  Longthome  went  h 
the  evening  and  called  O'Neill  out  from  the  dinner,  and  Long 
thorne  asked  him,  as  president  of  the  Hull  branch  of  the  society 
why  they  should  leave  Kruger's  work.  O'Neill  replied  :  "  J 
John  O'Neill,  as  president  of  the  society,  order  you  (meanini 
Longman  and  Longthome),  to  come  out  ;'*  and  he  called  Long 
man  '*  a  damned  thief,"  and  other  abusive  names,  and  said  thfl 
"if  he  (^O'Neill),  had  been  one  of  the  men  working  at  Kruger' 
premises,  previous  to  this  occurrence,  he  (O'Neill),  should 
certainly  have  pulled  Longman  out."  O'Neill  also  said  th» 
**he  would  use  his  influence  to  have  Longman  turned  out  o 
the  society." 

Longman,  however,  did  not  leave  his  work  at  Kruger's. 

On  the  17th  Gralbraith  and  others  came  to  Kruger's  works  Si^ 
a  deputation  from  the  club,  as  to  the  difficulty  that  had  arisen 
as  to  the  club  men  working  if  Norfolk  was  allowed  to  continue 
his  work  at  angle  iron  bending.  Mr.  Kruger  told  the  men  at 
this  interview  that  forbearance  would  not  last  for  ever,  and 
Norfolk  was  continued  at  his  work.  After  this  Longman  received 
a  summons  to  attend  a  meeting  of  the  club  on  the  28tb,  **(f^ 
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-Smportant  business."     Longman  attended  the  meeting,  at  which  OT^wi-i'  akix 
^here  were  fifty  members  present,  and  among  the  rest  Galbraith,      ^R^"" 
O'Neill  being  in  the  chair.     Longman  found  that  the  important     Lonoman. 
Ibusiness  was,  whether  Longman  was  going  to  stop  in  the  society        — - 
»nd  leave  Kruger's  employ,  or  remain  at  Kruger's  and  be  turned        _^* 
out  of  the  society.     Galbraith  made  a  report  of  the  proceedings  intimidation  to- 
of  the  deputation  to  Kruger  on  the  17th,  and  the  report  was     «w-*me»>. 
put  to  the  meeting,  received,  and  adopted.     Longman  was  after- 
wards asked  by  O'Neill,  from  the  Chair,  whether  he  intended  to 
remain  an  honourable  member  and  leave    the   shop    (meaning 
Kruger's),  or  stay  in  the  shop  (meaning  Kruger's  employ),  and 
be  despised  by  the  club  and  have  his  name  sent  round  all  over 
the  country  in  the  report,  and  be  put  to  all  sorts  of  unpleasantness. 
Longman  told  O'Neill  that  if  there  was  anything  to  undergo,  he 
woala  bear  the  consequences,  but  several  of  the  members  having 
come  round  Longman,  a  resolution  was  passed,  giving  him  till 
Monday,  the  dOth,  for  consideration,  and  Longman  said  he  would 
duly  consider  it.      The  result  of  which  was,  he  wrote  to  the 
secretary  a  letter  declining  to  leave  his  employment. 

It  was  stated  at  this  meeting  that  they  could  not  legalljr  turn 
Longman  out  of  the  society  then,  but  would  have  to  write  ta 
Manchester,  and  a  resolution  was  passed  that  Norfolk's  case  and 
the  master's  case  should  be  determined  according  to  the  rule, 
itnd  Longman's  case  also,  the  rule  being  that  club  men  shall  not 
use  their  influence  to  obtain  work  for  non-society's  men.  Long- 
man asked  O'Neill  what  the  rule  was,  and  O'Neill  replied  they 
Aould  refer  to  Manchester.  Longman,  at  the  time  I  heard  the 
case,  could  not  say  whether  he  had  been  turned  out  of  the  club 
or  not,  but  had  received  no  notice  to  that  effect. 

It  was  contended  in  defence  by  the  attorney  for  the  appellants, 
that  in  what  has  occurred  there  has  been  no  breach  of  the  law ; 
that  O'Neill,  Galbraith,  and  other  members  of  the  club  have 
merely  told  Longman  that  they  would  carry  out  the  rules  of  the 
dub,  and  that  the  decision  of  the  case  would  be  determined  at 
Manchester;  that  there  was  no  immediate  threat  or  intimidation; 
that  Longman  admitted  he  had  made  no  complaint  himself  that 
the  rules  had  been  departed  from,  and  that  Longman  was  not 
•ware  that  there  had  been  any  departure  from  the  rules;  and 
lastly,  that  O'Neill  and  his  companions  had  been  actuated  by  a 
^d  Jide  belief  that  it  was  for  the  interests  of  society  at  large 
that  they  should  carry  out  the  leading  principles  of  the  club, 
that  each  class  of  workmen  ought  to  go  through  a  regular  course 
of  instruction  in  its  particular  branch,  that  the  various  stringent 
rules  of  the  club  for  the  separation  of  the  workmen  into  different 
classes,  and  for  the  keeping  up  of  such  separation,  were  beneficial, 
and  that  the  club  should  not  dlow  club  men  to  work  with  any  but 
skilled  workmen  who  have  satisfied  the  requirements  of  the  dub. 

I  found  each  of  the  defendants  guilty,  being  of  opinion,  after 
carefully  perusing  the  rules  of  the  club,  that  they  did  not  contain 
anytbiog  that  would  afford  any  sanction  for  what  had  been  done 
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.^Nkilland  \yj  ^ijg   appellants,   or  offer  any   eiplanation  of  their  condact    ^ 

„.  consistent  with  their  innocence.     It  appeared  to  me,  therefore,  ,^ 

f KINGMAN,    that  the  defence,  so  far  as  it  rests  upon  the  conduct  of  O'NdlL^ 

~T7        and  Galbraith,  being  a  mere  carrying  out  legally  of  the  rules  o^^ 

'        the  society,  in  which  Longman  was  bound  to  acquiesce,  whollj^*^ 

dation  to  failed  ;  and  the  only  other  question  was,  whether  the  evidence  ic^^ 
orkmen.     ^j^jg  ^^^^   satisfactorily   showed    that   there   had    been    such  acr^ 
endeavour  to  force  a  man  to  depart  from  his  hiring  by  threat^ 
and  intimidation  as  constituted  the  offence  contemplated  by  th  ^ 
Act  of  Parliament    under   which  the   information  was  laid.       X 
have  expressed  an  opinion  that  what  took  place  on  the  28th  of 
March,  looking  also  at  the  spirit  previously  evinced,  did  constitute 
such   an   offence.      O'Neill,   as  the  mouthpiece   of  the  meeting, 
sanctioned  in  what  he  said  by  Galbraith  and  each  of  the  fifty 
members  present,   put  the  alternative  to  Longman  whether  he 
would  remain  an  honourable  member  and  leave  his  employ,  ox 
remain  in  his  employ,  be  despised  by  the  club,  have  his  name 
handed  round  all  over  the  country  in  the  report,  and  be  put  to  all 
sorts  of  unpleasantnees.      I   expressed  an  opinion  that  this  was 
endeavouring  to  coerce  Longman  to  depart  from  his  hiring  by 
threats   and   intimidation   within   the   meaning   of  the    Act    of 
Parliament.      It  appeared  to  me  that  to  a  man  differently  consti- 
tuted the  alternative  of  being  despised  and  being  put  to  all  sorts 
of  unpleasantness,  coming  as  it  did  from  fifty  of  his  fellow  club 
men,  and  that  his  name  would  be  handed  all  over  the  country  in 
the  report  (independently  of  the  loss  on  being  turned  out  of  the 
club  of  all  club  benefits),  might  have  easily  resulted  in  making 
Longman  feel  that  if  he  did  not  comply  with  the  wishes  or  orders 
of  the  club  he  would  be  a  marked  man  for  life,  and  that  he  mast 
of  necessity  leave  his  employment,  although  as  it  happened  the 
deliberation  given  the  matter  by  Longman  induced  him  to  remain 
faithful  to  his  employers.     It  is  proved  by  the  evidence  that  tie 
leaving  work  by  the  three  other  club  men  was  very  inconvenient, 
and  calculated  to  injure  Messrs.  Kruger,  and  had  Longman,  who 
was  the  foreman  boiler  maker,  followed  the  example  of  the  rest, 
the  injury  and  inconvenience  to  Messrs.  Kruger  would  have  been 
much  greater.     I  was  of  opinion  that  there  was  a  combination 
not  for  the  purpose  bona  Jide  of  carrying  out  the  rules  of  the 
club,  but  with  the  object  of  coercing  Longman  to  depart  from  his 
hiring  against  the   wish  and  also  to  the  injury  both  of  himself 
and  Messrs.  Kruger,  and  with  the  intention  thereby  of  coercing 
Messrs.  Kruger  to  comply  with   the    wishes  of  the  club  as  to 
Norfolk.     In  coming  to  this  conclusion  I  have  found  that  Norfolk 
was  a  perfectly  skilled  workman  as  an  angle  iron  smith,  and  I  have 
taken  into  consideration   the  circumstances   that   occurred  both 
before,  on,  and  after  the  28th,  in  coming  to  a  decision  as  to  the 
motives  which  animated  O'Neill,  Galbraith,  and  the  rest  of  the 
club. 

I  therefore  now  respectfully  have  to  ask  the  opinion  of  the  Court 
ot  Queen's  Bench  whether,  from  the  facts  stated  in  this  case,  and 
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3ferriDg  more  particularly  to  the  occurrences  at  the  meeting  of  the  O'Nwll  am>-. 
8th  of  March,  I  was  entitled  to  find  that  such  an  endeavour  on    ^^^*«A»'r" 
le  part  of  each  of  the  appellants  to  force  Longman  to  depart  from     Longman. 

18  hiring  by  threats  and  intimidation  as  constitutes  the  oiience  con-'       

smplated  by  the  Act  of  Parliament  referred  to  has  been  made  out.        ^^' 
If  the  Court  should  be  of  opinion  that  the  said  conviction  was  intimidation  io^ 
^lly  and  properly  made,  then  the  said  conviction  is  to  stand ;     «wX«e/i. 
at  if  the  Court  should  be  of  opinion  otherwise,  then  my  said 
idgment  to  be  reversed. 

T.  H.  Travis, 

Police  Ma^strate^  Hull. 

Macnamaroy  for  the  appellants :  and  THndal  Atkinson,  for  the- 
sspondents. 

Cases  cited : — Ex  parte  Perham,  5  H.  &  N.  30 ;  1  L.  T.  Hep., 
r.S.,  91 ;   WaUby  v.  Ankyy  30  L.  J.  121,  M.  C 

WiGHTMAN,  J. — The  3rd  section  of  the  6  Geo.  4,  c.  129,  is. 
If  any  person  shall  by  violence  to  the  person  or  property  of 
Dother,  or  by  threats  or  intimidation,  or  by  molesting,  or  in  any 
ray  obstructing  another,  force  or  endeavour  to  force  any  journey- 
lan,  manufacturer,  workman,  or  other  person  hired  or  emploved 
1  any  manufacture,  trade,  or  business,  to  depart  from  his  hinn^,. 
mployment,  or  work,  or  to  return  his  work  before  the  same  shiul 
►e  finished,  he  shall  be  liable  to  be  imprisoned  and  kept  with  or 
vithout  hard  labour  for  any  time  not  exceeding  three  calendar 
nonths."  And  the  question  is,  whether  such  a  threat  has  been. 
ased  by  O'Neill  and  Galbraith,  or  either  of  them,  as  would 
iirarrant  a  conviction  of  them  or  either  of  them.  It  seems  that  a^ 
person  was  sent  to  the  employers  of  Longman,  who  was  to  report 
aa  to  the  state  of  the  work  on  which  Longman  was  engaged  for 
the  employers,  he  having  been  only  engaged  by  his  employers  as 
a  foreman,  but  not  for  the  purpose  of  executing  a  particular  work,, 
and  it  seems  to  have  been  the  object  of  the  society  in  question  to 
prevent  Longman  being  engaged.  Upon  the  report  of  the  person 
sent,  who  was  Galbraith,  the  other  defendant,  it  appeared  that 
liongman  was  engaged  in  this  employment,  which  was  certainly 
obnoxious  to  the  feelings  of  the  society  of  which  he  was  a 
niember ;  and  then,  at  a  meeting  of  the  society,  at  which  Long- 
luan  was  present,  O'Neill  being  in  the  chair,  O'Neill  asked  him 
whether  he  meant  to  continue  a  member  of  the  society  of  which 
he  was  then  a  member  or  leave  the  shop,  that  was,  the  employ- 
Dient  in  which  he  was  then  engaged,  or  whether  he  would  stay  at 
^e  shop  and  be  dismissed  by  the  club,  and  have  his  name  sent 
found  all  over  the  country  in  a  report  and  be  put  to  all  sorts  of 
^pleasantness.  He  told  O'Neill,  if  there  was  anything  to 
Undergo  he  would  incur  all  the  consequences.  Several  members 
having  spoken,  a  resolution  was  passed,  the  result  of  which  was, 
that  he  was  turned  out  of  the  club.  The  question  is,  whether 
that  was  such  a  threat  as  would  bring  the  case  within  the  mean- 
ing of  the  Act  of  Parliament.    Now,  Longman  was  a  member  of 
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'O'Neill  and  the  society  ;    it  was  a  society  beneficial  to  those  interested  in  it ; 
Galbraith    ^^  j.yjg  ^^jjg  infringed,  and  none  was  referred  to  as  having  beea 

LoNOMAx.    infringed   by  Longman   remaining   in   the    employment   of  hii^ 

master ;  therefore,  the  effect  of  the  threat  was  this :  *'  If  you  do 

^^'       not  leave  the  employment  of  Mr.  Kruger,  in  which  you  now  are, 
*lntunidaiion  to  you  shall  ccasc  to  havc  the  benefit  of  this  club."     The  6endiD<2^ 

workmen,  round  to  the  club  was  to  be  by  a  report  to  the  head  ofiicers  all 
over  the  country,  and  to  the  place  where  Kruger  carried  on 
business.  At  this  meeting  it  was  said  it  would  be  sent  round 
to  the  society,  and  Longman  would  be  put  to  all  sorts  of  incon- 
venience. It  seems  to  me  that  this  would  operate  most  formidably 
on  the  mind  of  a  person  who  felt  that  he  wpuld  be  deprived  of  all 
the  benefit  he  would  otherwise  obtain  from  the  club,  to  be 
dismissed  from  it  and  put  to  all  sorts  of  unpleasantness.  I  hardly 
know  what  sort  of  threat  can  be  intended  to  come  within  the 
meaning  of  this  Act  of  Parliament,  short  of  personal  violence,  if 
this  was  not  such  a  threat.  But  it  does  not  appear  to  me  that 
the  case  is  so  satisfactorily  made  out  against  Galbraith,  for  all 
that  he  did  was  to  ascertain  from  the  masters  whether  they  would 
allow  Norfolk  to  remain  at  his  work,  and  then  he  was  to  report  to 
the  society  what  he  had  heard  from  the  masters.  He  merely  does 
that ;  he  uses  no  threat  whatever ;  he  does  not  say  a  word,  nor 
does  he  in  terms,  nor  as  it  appears  in  the  case,  in  any  way,  assent 
to  what  was  said,  except  as  being  present.  Therefore  it  appears 
to  me  there  is  hardly  a  sufficient  case  against  Galbraith.  With 
respect  to  O'Neill,  I  think  there  is. 

Blackburn,  J. — I  come  to  the  same  conclusion,  that  tliere 
was  a  threat  within  the  meaning  of  the  Act  of  Parliament,  and 
that  the  conviction  was  right  as  against  those  who  used  that 
threat.  That  O'Neill  himself  was  the  man  who  spoke  there  can 
be  no  doubt.  My  own  opinion,  on  looking  at  the  whole  case,  is, 
that  the  magistrate  was  justified  in  drawing  the  conclusion  that 
Galbraith  and  O'Neill  were  acting  together,  though  O'Neill  was 
the  spokesman,  that  Galbraith  was  joining  him,  and  that  the  con- 
viction against  both  is  good  ;  but  as  that  is  a  matter  entirely  on 
the  weight  of  the  evidence,  I  would  not  act  on  my  own  opinion 
against  my  brother  Wightman's  impression.  I  am  content  to  join 
in  the  judgment  that,  as  far  as  regards  Galbraith,  the  evidence 
was  not  sufficient  to  justify  the  magistrate  in  drawing  the  conclu- 
sion that  he  was  a  party  to  the  threat,  and  consequently  that  the 
conviction  should  be  affirmed  against  O'Neill  alone.  In  the  Act 
the  words  are  "  by  threats  or  intimidation  to  force  or  endeavour 
to  force  a  workman  to  leave  his  work,"  and  there  was  at  one  time 
a  different  opinion  as  to  those  threats,  which  it  was  thought  most 
be  in  the  nature  of  threats  to  do  some  violence.  But  the  case  of 
Walsby  v.  Anley  decides  clearly  the  principle  we  are  bound  to 
apply  in  the  present  case.  There,  two  men,  who  did  not  belon^ 
to  a  masons'  society,  and  had  signed  a  declaration,  were  at  worl 
for  their  master.  The  persons  who  were  convicted  came  in  a 
body,  and  the  words  they  used  were,  '*  You  must  discharge  these 
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men  who  are  working  under  the  declaration,  and  if  you  do  not,  0*Nkill  A?fi> 
ire  will  leave  the  work."    The  prosecutor  refused  to  be  dictated    ^^•*^^'^" 
0,  and  then  it  seems  that  the  other  workmen,  thirty  in  number,     Longman. 

ailowing  out  what  they  said  they  would  do,  left  the  work.     The        

uestion  was,  whether  a  threat,  "if  you  do  not  discharge  such        ^^* 
id  such  workmen,  we  will  leave  the  work,"  was  a  threat  within  inUmidntion  to 
le  meaning  of  the  Act  of  Parliament.     The  decision  was  that  it     Korkmen, 
as  such  a  threat,  for  though  there  need  not  be  violence,  there 
ust  be  a  threat,  as  the  Judges  who  decided  it  (the  Chief  Justice, 
id  Crompton  and  Hill,  JJ.)  agreed,  and  that  it  was  suflScient  if 

threat  of  anything  unlawful,  or  any  act  of  combination,  or 
nspiracy  took  place,  such  as,  •*  we,  in  a  body,  will  combine  and 
t  against  you  if  you  do  not  discharge  a  particular  workman." 
iking  that  to  be  the  rule  of  law,  was  there  evidence  here  to 
stify  the  magistrate  in  deciding  that  there  was  a  threat  that  he 
)'Neill),  and  others  would  do  that  which  would  amount  to  an 
ilawful  conj?piracy  against  Longman,  unless  he  left  his  work  ? 
8  to  that  we  must  look  at  the  facts.  [His  Lordship  then  recited 
e  facts  as  stated.]  I  think  the  magistrate  might  fairly  draw 
e  inference  that  Galbraith  was  acting  in  concert  with  O'Neill, 
id  that  what  O'Neill  said  and  did  in  Galbraith's  presence 
ierwards,  and  what  was  said  and  done  by  Galbraith  before,  is 
ndence  against  him.  There  was  no  right  under  the  rules  of  the 
ub  to  turn  Longman  out.  I  dare  say  that  the  unwritten 
nderstanding  was  that  they  were  to  turn  him  out  if  he  did  not 
:rike  when  they  struck  ;  but  no  such  rule  exists,  and  it  would 
e  illegal  to  turn  him  out.  Still,  if  they  honestly  thought  they 
fere  a  society  that  had  a  right  to  turn  him  out,  perhaps  that 
Qight  not  h<ave  amounted  to  a  threat.  But  when  you  look  to 
yhat  is  said — that  if  he  does  not  leave  he  will  be  dismissed  by 
he  club,  have  his  name  sent  over  the  country,  and  be  put  to  all 
orts  of  unpleasantness — and  knowing  what  was  meant  by  the 
|ort  of  unpleasantness — for  during  the  time  Norfolk  was  working 
or  Ki'uger  the  body  was  confederating  and  employing  all  their 
nfluence  to  make  a  combination  to  deprive  Norfolk  of  his  work — 
'  think  that  the  magistrate  might  not  unreasonably  draw  the 
ionclusion  that  O'Neill  was  threatening,  "If  you  do  not  leave 
^onr  employment  we  will  leave,''  and  that  is  an  unlawful  threat, 
'We  will  in  confederation  strike  against  you."  The  statement 
hat  "  we  will  act  in  combination  with  reference  to  the  employ- 
ment in  which  you  are,"  comes  to  the  same  kind  of  threat  as  was 
i8ed  in  Wahhy  v.  Anley^  which  was  simply  this :  "  If  you  do 
tot  dismiss  the  men  we  will  leave  work ;"  but  it  is  far  stronger 
a  degree.  But  we  are  not  here  to  draw  inferences  of  fact ;  we 
tave  to  see  whether  the  magistrate  was  iustified  on  the  evidence. 

caonot  say  his  decision  was  unreasonable.  If  it  were  for  me  to 
ay  whether  it  was  properly  drawn,  I  should  say  I  agree  with  the 
uigistrate,  and  draw  the  same  inference.  Neither  can  I  doubt 
kat  BXkj  reasonable  being  would  draw  the  same  inference.  But 
lat  18  not  the  ground  on  which  I  decide,  which  is  simply  thii 
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O'Neill  and  there  is  evidence  here  from  which  the  magistrate  might  draw  the 
Galbratih  inference.  It  is  said  that  these  people  thought  they  were  acting 
i^tNGXAN.    legally  ;    if  that  is  so,  it  is  highly  desirable  that  they  should  be 

made  aware  of  their  mistake.     Every  man  has  freedom  for  him* 

]^  self  to  work  where  he  pleases,  but  that  is  not  to  extend  to  giving 
Jndmidatum  to  him  liberty  to  coerce  another,  or  to  combine  to  deprive  others  ol 
workmen, , .  that  freedom.  O'Neill  was  guilty  of  the  crime  of  which  he  waa 
convicted,  and  though  jointly  acting  with  Galbraith,  may  be  coa* 
victed  separately,  and  therefore,  as  against  him^  the  conviction 
should  be  affirmed.  I  will  not  differ  with  my  brother  Wightmao, 
who  thinks  that  the  evidence  against  Galbraith  was  not  sufficient, 
though  I  should  entertain  a  dimrent  opinion. 

Judgment  accardinfffy* 


COURT  OF  CRIMINAL  APPEAL. 

April  25  and  November  24,  1863. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Martin,  B.,  and  Keating,  J.) 

Reg.  v.  F.  Burbell  and  H.  R.  Burrell.  (a) 

Abduction— 24,  ^  2o  VicU  c.  100,  s.  53  (by— Taking  out  of  the  pom- 
sion  of  parent  or  guardian — Stepfather. 

CASE  reserved  for  the  opinion  of  this  Court  by  Williams,  J. 
This  was  an  indictment  under  the  statute  24  &  25  Vict 
c.  100,  8.  53,  tried  before  me  at  the  last  Norfolk  Assizes. 

(a)  Reported  by  Joh:c  TnoMPSON,  Esq.,  Barrister-at-Law. 

(6)  The  24  &  25  Vict.  c.  100,  8.  53,  enacts,  "  Where  any  woman  of  any  age  shall  hive 
any  interest,  whether  legal  or  equitable,  present  or  future,  absolute,  conditional,  or  coDtingoit, 
in  any  real  or  personal  e&tate,  or  shall  be  a  presumptive  heiress,  or  co-heiress,  or  presomptiTt 
next  of  kin,  or  one  of  the  presumptive  next  of  kin,  to  any  one  having  such  interest,  whoifer 
shall,  from  motives  of  lucre,  take  away  or  detain  such  woman  against  her  will,  with  inttot 
to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or  carnally  known  by  any  other 
person ;  and  whosoever  shall  fraudulently  allure,  take  away,  or  detain  such  woman,  bong 
under  the  age  of  twenty-one  years,  out  of  the  possession,  and  against  the  will  of  her  father  or 
mother,  or  of  any  other  person,  having  the  lawful  care  or  charge  of  her,  with  intent  to  ntny 
or  carnally  know  her,  or  to  cause  her  to  be  married  or  carnally  known  by  any  other  poNt 
shall  be  guilty  of  felony,  and  being  oouTicted  thereof  shall  be  liable  at  the  ducretmi  of  tk 
court  to  be  kept  in  penal  servitude  for  any  term  not  exoeedmg  fourteen  yean  and  nol  kn 
than  three  yean,  or  to  be  imprisoned  for  any  term  not  exceeding  two  yean  with  cri ' ' 
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It  charged  that  Frederick  Burrell  fraudulently  allured,  took 

raj,  and  detained  one  Jane  Burrell  out  of  the  posession  of  her 

>ther»  and  one  William  S.  Hyder,  he  then  having  the  lawful 

re  and  charge  of  her,  she  being  then  under  the  age  of  twenty- 

e  yearsy  and  having  then  a  present  legal  interest  in  real  estates, 

th  intent  to  marry  and  carnally  know  her. 

And   Henry  Richard  Burrell  was  charged  with  feloniously 

ling,  &C.,  to  commit  the  said  felony. 

The  two  defendants  were  the  paternal  uncles  of  Jane  Burrell, 

10  was  sixteen  years  old  in  February,  1863^  and  was  entitled  by 

beritance  to  real  estates  of  the  value  of  about  502.  a-year. 

Her  mother,  Mary  Ann  Hyder,  had  married  first  James 
llliam  Burrell,  the  father  of  Jane,  and  brother  of  the  two 
fendants.  He  died  in  1846,  and  the  mother  afterwards,  in  the 
ar  1848,  married  W.  S.  Hyder. 

Her  daughter  Jane  lived  with  her  and  her  step-father,  at 
ikenham,  till  she  was  sent  to  school  by  her  mother,  first  to  a 
bool  in  Suffolk,  in  January,  1862,  where  she  remained  till 
uguet,  1862,  when  she  came  back  to  her  mother's,  and  then,  in 
stober,  1862,  to  a  school  in  Norwich,  where  she  remained  till 
ecember  20,  when  she  came  back  to  Fakenham  for  the  Christ- 
as  holidays. 

She  arrived  at  her  mother's  house  in  the  afternoon,  and  staid 
tout  half-an-hour,  and  then  she  left  the  house  alone.  About 
ne  o'clock  that  evening  she  came  back,  and  staid  till  ten,  when 
e  again  left  the  house  without  her  mother's  knowled<re  or 
(Qsent.  She  came  back  the  next  morning,  and  staid  with  her 
other  for  about  two  hours,  and  then  again  went  away  without 
sr  mother  knowing  whither.  In  fact,  she  had  gone  to  the 
ouse  of  her  uncle,  the  defendant,  Henry  Kichard  Burrell, 
ho  also  lived  in  Fakenham,  and  she  continued  there  until  the 
dth  of  January,  1863,  when  she  left  Fakenham  as  hereafter 
mentioned. 

She  continued  to  pay  visits  to  her  mother  for  an  hour  or  two 
iearly  every  day  till  the  19th  of  January. 

It  further  appeared  that  in  the  interval  between  her  coming 
'ome  from  school  in  Suffolk  and  her  going  to  that  at  Norwich, 
f  had  been  arranged  at  her  own  desire,  in  consequence  of  her  not 
lying  happily  with  her  stepfather  and  mother,  that  she  should  live 
rith  her  mother's  mother  and  brother,  who  dwelt  together  in 
''akenham. 

When  she  came  back  for  the  Christmas  holidays  she  wished  to 
e&ain  with  her  mother ;  but  the  latter  insisted  on  her  daughter's 
Uding  by  her  choice  to  go  to  her  grandmother's  for  the  holidays, 

vdUkboor;  and  whosoever  shall  be  convicted  of  any  offence  against  this  section  shall  be 
eifiUe  of  taUng  anj  estate  or  interest,  legal  or  eqoiuble,  in  any  real  or  personal  property 
mh  woman,  or  in  which  she  shall  have  any  such  interest,  or  which  shall  come  to  her  aa 
efa  hmnm,  co-bditss,  or  next  of  kin  as  aforesaid ;  and  if  any  sncb  nuurriage  as  aforesaid 
iQ  htm  taksD  place,  sncb  property  shall  upon  such  conviction  be  settled  in  such  manner  as 
•  Oout  of  Caiaocery  in  Enghnd  or  Ireland  shall  upon  any  information  at  the  suit  of  th» 
tonsj^^ikoinl  appoint'* 
TOL.  IX.  2  B 
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Bb^       and  would  not  consent  to  her  staying  with  her  at  her  etep&ther^a 

BuBiuui*     house. 

On  this  she  went  to  the  house  of  her  uncle  VLemy  Bidisnf 

^^       BurrelL    Her  mother,  as  soon  as  she  discovered  that  her  daughter 
Abduction  of  ^^^  there,  desired  her  to  come  to  her  house,  and  refused  to  let  her 
heiress.       have  bcr  clothes  unless  she  did  so. 

On  the  19th  of  January  Frederick  Burrell  and  the  wife  of 
Henry  Richard  Burrell  left  Fakenham  together  with  Jane 
Burrell  by  the  railway,  and  on  the  next  day  Frederick  BurreS 
and  Jane  Burrell  were  married  at  the  church  of  Plumstead,  near 
Woolwich. 

These  occurrences  took  place  under  such  circumstances  as  fallj 
warranted  the  jury  in  finding  that  Jane  Burrell  was  allured  and 
taken  away  by  Frederick  Burrell  with  intent  to  marr^  her,  and 
that  Henry  Richard  Burrell  aided,  &c.,  in  the  committing  of  this 
act.     And  the  jur^  accordingly  convicted  them. 

But  several  points  of  law  were  raised  by  the  counsel  for  the 
defendants,  which  I  reserved  for  the  consideration  of  this  Court 

First,  it  was  contended  that  there  was  no  evidence  that  Hemj 
Burrell  had  fraudulently  allured  and  taken  away  the  young 
woman  within  the  meaning  of  the  statute. 

Secondly,  that  there  was  no  evidence  that  she  was  taken  oat 
of  the  possession  of  her  mother  within  the  meaning  of  the  statata 

Thirdly,  that  the  indictment  charged  that  she  was  taken  oat 
of  the  posession  of  her  mother  and  of  William  S.  Hyder,  ka 
having  then  the  lawful  care  and  charge  of  her,  and  that  it  wai 
necessary  to  prove  that  she  was  in  the  possession  of  him,  as  thai 
alleged,  as  well  as  of  her  mother,  when  she  was  taken  away. 

But  the  only  proof  of  that  was,  that  the  guardianship  of  ber  < 
person  and  copyhold  estate  had  been  granted  to  him  at  a  spedal 
court  for  the  manor  of  Fakenham,  when  she  was  admitted  ai 
tenant  of  her  copyhold  estate  in  that  manor.  And  it  was^oi* 
tended  on  the  parts  of  the  defendants,  that  this  did  not  show  that 
he  had  the  lawful  care  and  charge  of  her  within  the  meamng 
of  the  statute. 

On  the  part  of  the  Crown  it  was  argued  that  at  all  eventi 
there  was  evidence   that  she  was  taken  out  of  the 
of  her  mother,  and  that  this  was  sufficient  to  sustain 
ment 

Edward  Yaughan  Williaks. 


April  25. — Drake  {Metcalfe  with  him)  for  the  prisonerd— Hie 
conviction  cannot  be  sustained.  First,  there  was  no  evidence  tkit 
the  prisoner  Frederick  fraudulently  allured,  took  away  and  de»  ^ 
tained  Jane  Burrell  out  of  the  possession  of  her  mother.  Sooe 
meaning  must  be  given  to  the  word  **  fraudulently  "  in  this  paitef 
the  section.  If  it  he  said  that  the  motive  was  a  pecuniary  ome,  aaA 
that  that  would  satisfy  the  word  "  fraudulently,''  the  answer  % 
that  the  preceding  part  of  the  section  provides  fbr  that  ceae 
expressly.    There  was  no  evidence  of  any  false  pietenoae  or  ni«* 
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jments  to  satisfy  the  word  ■**  fraudulently."  [Martin,  B. — 
7  can  this  Court  know  that  the  prisoner  fraudulently  sdlured 
iroung  woman  away  except  from  the  evidence  ?  Williams,  J. 

11  the  evidence  is  set  out  in  the  case  on  the  point.    Pollock,        

, — This  may  have  been  a  very  honest  love  match ;  but  was  Abduction  of 
it  a  fraud  against  the  child  to  pretend  to  marry  her  when  heirtu. 
Duld  not  legally  do  so?]  Secondly,  there  was  no  evidence 
he  took  the  girl  out  of  the  possession  of  her  mother,  within 
meaning  of  the  statute.  This  case  differs  from  Reff.  v. 
ktelow  (6  Cox  Crim.  Cas.  143  ;  Dears.  C.  C.  159),  inasmuch 
ire  the  girl  was  not  in  the  possession  of  her  mother  at  the 

tWiGHTMAN,  J. — The  mother  would  not  let  her  stop  with 
t  does  not  appear  that  either  of  the  defendants  knew  that 
Bother  had  required  her  daughter  to  come  back.  [WiGHT- 
,  J. — Sect  55  would  apply  to  the  case  of  taking  awav  a  girl 
school]  In  Hicis  v.  Gore  (3  Mod.  84),  where  a  mother  had 
d  her  daughter,  an  heiress,  under  the  care  of  a  lady,  to 
3nt  her  being  run  away  with,  the  lady  coUusively  married  the 
;o  her  own  son  while  she  was  under  sixteen.  The  marriage 
T  without  enticement  and  openly,  it  was  held  that  the  case 
QOt  within  the  penalties  of  4  &  5  P.  &  M.  c.  8.  Thirdly,  the 
tment  avers  that  W.  S.  Hyder  had  the  lawful  care  and 
re  of  the  girl.  Hyder,  the  second  husband  of  the  girl's 
er,  had  nothing  to  do  with  the  care  and  charge  of  ner : 
cl^e*s  case,  3  Co.  B.  38.)  Although  he  had  been  admitted 
er  guardian  on  the  court-rolls  of  the  manor,  that  does  not 
;itute  him  guardian  of  her  person.  The  prosecutrix  was 
d  to  prove  that  averment  in  this  indictment,  and  not  having 
so,  it  is  submitted  that  the  prosecution  cannot  be  sustained. 
ilweTf  for  the  prosecution. — First,  as  to  the  word  **  fraudu- 
yj"  If  any  evidence  of  fraud  is  requisite,  there  was  sufficient, 
construction  of  the  statute  is  obvious.  Sect.  53  creates  two 
es  of  offences :  the  first  is,  **  to  take  away  or  detain "  any 
an,  &c,  against  her  will,  without  reference  to  her  age,  con- 
ilating  the  case  of  an  heiress  capable  of  giving  consent  to  her 
iage ;  bat  when  the  Legislature  comes  to  deal  with  the  case 
a  heiress  under  the  age  of  twenty-one,  and  incapable  of 
(g  such  consent,  then  the  will  to  be  violated  is  not  the  will 
le  woman,  but  of  the  person  having  the  lawful  care  of  her ; 
it  IB  made  an  offence  not  only  to  "  tiie  away  or  detain  "  such 
an  oat  of  the  possession  of  such  person,  but  also  to  ^^fraudu- 
y  allure  "  the  woman  out  of  the  possession,  &c.  Where  the 
ce  is  **  taking  away  ^  or  "  detaimng,**  it  is  not  necessary  to 
e  or  prove  fraud;  but  where  the  offence  is  ** alluring,"  it 
;  be  alleged  and  proved  to  have  been  a  fraudulent  alluring, 
ever  that  may  mean.  It  is  quite  sufficient  to  support  this 
idition,  that  here  the  uncle  took  away  and  married  his  niece, 
wss  under  age,  without  the  knowledge  of  the  person  who 
the  kwfiil  custody  of  her.  The  concedment  of  the  fact  from 
hmrfbl  guardians  is  quite  sufficient  evidence  of  fraud.     The 
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Bb^        fraad  is  against  the  persons  having  the  lawful  custody  of  1 

BuRRELL.  *°^  ^^^^  ^y  ^^^  ^*^®  ^^®  power  of  giving  their  < 
—  [Pollock,  C.B. — The  consent  is  immaterial,  as  the  mai 
1863.  wholly  illegal.  Wightman,  J. — Do  you  contend  for  t 
jkhditrthn  of  miction  of  both?  Williams,  J. — There  was  evidence  ol 
Aeirfss.  and  abetting  which  is  not  stated  in  the  case.]  The  lang 
thi^  part  of  the  section  is  not,  as  in  the  first  part,  against 
of  the  woman,  but  against  the  will  of  her  father  or  mo 
other  person  having  the  lawful  care  of  her.  In  RatcUffe^t 
was  held,  that  the  mother  of  a  child  who  marries  again  is 
to  the  legal  charge  and  custody  of  her  child.  [Wightma 
The  girl  is  not  in  the  actual  possession  of  her  mother.]  Ax 
that  the  girl  was  living  at  her  uncle's  with  the  consen 
mother,  why  is  she  not  then  in  her  mother's  custody  and 
sion  ?  The  other  side  must  contend,  that  if  she  was  at  hei 
mother's,  she  was  not  in  her  mother's  posession.  The  mot 
not  abandon  her  controul.  It  was  arranged  that  she  shoi 
with  her  mother's  mother  and  brother.  It  is  sufficient  to 
this  prosecution  that  the  mother  had  a  right  to  the  possess 
care  of  her  daughter.  In  1  East,  P.  C.  45  7,  it  is  S2 
Hicks  V.  Gore  wants  more  consideration.  In  Reg.  v.  Kipps 
Crim.  Cas.  167),  Maule,  J.  said:  ^'The  law  throws  a  pr« 
about  young  persons  of  the  sex  and  within  the  age  sped 
the  statute  9  Geo.  4,  c.  31,  s.  20.  It  has  been  determined 
Legislature  that  at  that  age  young  females  are  not  able  to 
themselves,  or  give  any  binding  consent  to  a  matter 
description.  It  is  therefore  quite  immaterial  whether 
abducted  consent  or  not ;  if  her  family,  that  is  to  say,  the 
under  the  statute  may  lawfully  have  the  possession  and  ( 
over  her,  do  not  consent  to  her  departure,  the  offence 
pleted."  So  again  Reg.  v.  Manktelow  supports  this  view 
case.  As  to  the  third  objection,  it  is  not  accessary  to  .pr 
averment  about  the  second  husband  having  the  lawful  cl 
the  girl.  That  is  surplusage,  and  may  be  struck  out 
indictment. 

Metcalfe,  in  reply,  referred  to  Reg.  v.  Handley  (1  Fos. 
648). 

Cur.  adv. 

November  24. — PoLLOCK,  C.  B. — The  prisoner,  Frederii 
rell,  was  indicted  for  fraudulently  alluring,  taking  aw 
detaining  a  young  female  out  of  the  possession  of  her  mol 
one  W.  S.  Hyder,  he  having  the  lawful  care  and  charge 
and  the  other  prisoner  was  indicted  for  aiding  and  abetti 
The  Court  is  divided  in  opinion  on  the  facts,  not  on  any  < 
of  law.  If  there  had  been  a  difference  in  our  opinion  on  1 
the  case  in  the  ordinary  course  would  have  been  directe 
argued  before  all  the  Judges.  But  as  it  is,  we  think  th 
may  well  act  according  to  the  opinion  of  the  majority 
Judges  who  heard  the  argument,  and  hold  that  the  facts 
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€Q8taiii  the  prosecution^  and  that  In  point  of  fact  the  crime  was 
not  proved.  As  I  said  before,  there  is  no  difference  among  the 
Judges  as  to  the  law. 

Conviction  quashed. 


Rbo 

BURREU. 

1863 
Abduction  of 


BAIL  COUHT. 


November  25,  1863. 


(Before  Crompton,  J.) 
Reg.  v.  The  Coroner  op  Yorkshire. 


Inquisition — Coroners^  Act — Juror  hearing  part  only  of  the  vivd 
voce  evidence. 

AfUr  a  coroner^s  juror  had  viewed  the  body  and  heard  part  of  the 
evidence^  another  person  was  sworn,  viewed  the  body,  and  took,  part 
m  the  proceedings  on  hearing  that  portion  of  the  evidence  which  had 
been  previously  taken  read  over  to  him : 

-ffeU  that  this  was  a  sufficient  ground  for  bringing  up  the  inquisition, 

THIS  was  a  rule  calling  upon  the  coroner  of  Yorkshire  to  show 
cause  why  a  certiorari  should  not  issue  to  bring  ilp  an  idqui- 
^on  taken  before  him.  The  application  had  been  made  on  the 
part  of  a  Mr.  Ingham,  on  whose  mill  a  boiler  had  burst,  causing 
the  death  of  one  of  his  workpeople,  and  the  jury  found  him  guilty 
-of  manslaughter. 

Cleasby^  Q.C.,  now  showed  cause. — The  first  two  grounds  on 

iriiich  the  rule  was  obtained  were,  that  the  cause  of  death,  and  the 

time  of  committing  the  offence,  did  not  sufficiently  appear  on  the 

Sk^  of  the  inquisition ;  the  inquisition   stating  merely  that  the 

defendant  '*  did  feloniously  kill  and  slay."    This  defect  is  cured  by 

the  4th  section  of  14  &  15  Vict.  c.  100,  which  enacts  that,  "  in 

4U17  indictment  for  murder  or  manslaughter  it  shall  not  be  neces- 

4Hry  to  set  forth  the  manner  in  which,  or  the  means  by  which,  the 

'death  of  the  deceased  was  caused ;  but  it  shall  be  sufficient  in 
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k*Ko.        every  indictment  for  murder  to  charge  that  the  defendant  di 

^'  feloniously,  wilfully,  and  of  his  malice  afore-thought,   kill  aii< 

*^"*"     murder  the  deceased,  and  it  shall  be  sufficient  in  every  indictmen 

YouKSHiBs.  for  manslaughter  to  charge  that  the  defendant  did  felonionsly  Idl 

— -        and  slay  the  deceased."    By  the  interpretation  clause,  '*  the  won 

I *        *  indictment' shall  be  understood  to  mclude  information,  inquid 

inquisUion-^  tion,"  &c.  The  24th  section  provides  that  '^  no  indictment  fo: 
^F^iAt^^  any  offence  shall  be  held  insufficient  for  omitting  to  state  th< 
*■  time  at  which  the  oflfence  was  committed  in  any  case  when 
time  is  not  of  the  essence  of  the  offence."  The  Coroners 
Act  (6  &  7  Vict.  c.  83),  by  the  2nd  section,  enacts  thai 
inquisitions  shall  not  be  quashed  on  account  of  technical 
defects;  one  of  which  is  enumerated  as  ^^the  omission  to 
state  the  time,  when  time  is  not  of  the  essence  of  the  offence." 
[Cbompton,  J. — What  do  the  words  "where  time  is  not  of  the 
essence  of  the  offence  "  mean  ?]  They  exclude  cases  of  burglary, 
and  offences  against  some  of  the  game  laws«  \Templet  Q.C.,  who 
appeared  in  support  of  the  rule,  here  stated  that  the  Court  had 
lipranted  the  rule  on  these  grounds,  because,  on  referring  to  the 
14  &  15  Yict  c.  100,  it  did  not  appear  to  apply  to  inquisitions. 
On  this  part  of  the  case  he  should  contend  that  the  time  must  be 
stated,  and  where  it  must  be  stated,  the  manner  and  means  ol 
death  must  also  be  stated.]  The  Court,  however,  has,  if  neces- 
sary, a  power  of  amendment  The  third  ground  was,  that  the 
jury  did  not  view  the  body  before  the  proceedings  had  commenced, 
nor  at  the  propter  time,  nor  in  the  proper  manner.  It  appeared 
from  the  affidavits  that  fourteen  or  fifteen  jurors  assemblea,  and 
after  they  were  sworn,  went  and  viewed  the  body.  Another 
person  then  came  into  the  room  where  they  were,  and  told  the 
coroner  that  he  also  had  viewed  the  body  (wishing  to  form  one  of 
the  jury).  The  coroner  ordered  him  to  be  sworn,  and  taken  back 
by  a  policeman  to  view  the  body  again,  which  was  accordinely 
done.  Upon  his  return,  that  portion  of  the  evidence  which  had 
been  previously  taken  was  read  over  to  him.  One  objection  was, 
that  nil  the  jurors  did  not  view  the  body  at  the  same  time; 
but  the  2nd  section  of  the  Coroners'  Act  cured  this  defect 
also:  it  provided  that  *'no  inquisition  shall  be  quashed,  &c.^ 
because  the  coroner  and  the  jury  did  not  all  view  the  body  at  one 
and  the  same  instant,  provided  they  all  viewed  the  body  at  d>e 
first  sitting  of  the  inquest."  There  had  been  no  adjournment,  and 
this  was  the  first  and  only  sitting ;  the  mere  fact  of  another  juror 
coming  in  would  not  constitute  a  second  sitting.  [Crompton,  J* 
— The  next  objection,  I  suppose,  is,  that  the  juror  who  came  in  last 
did  not  hear  all  the  evidence?]  Yes,  that  he  did  not  hear  it  aQ 
given  viva  voce.  [Cbompton,  J. — It  seems  to  me  to  be  one  of 
the  strongest  objections.]  The  impression  of  the  court  above  wa% 
that  the  inquisition  should  not  be  quashed  by  reason  of  a  mere 
irregularity.  There  are  no  authorities  on  the  subject  except  as 
to  cases  of  misconduct.  [Cbompton,  J. — The  objection  that  the 
jury  did  not  view  the  body  at  the  same  time  goes  to  the  junsdio- 


CRIMINAL  LAW  CASES. 


875 


^00.]  This  is  nothing  more  than  on  irregiilarity.  An  inquisition 
is  traversable,  and  merely  puts  a  man  on  his  trial.  [Crompton,  J. 
But  here  is  a  man  put  on  his  trial  by  a  juror  who  nas  not  had  an 
opportunity  of  observing  the  demeanour  of  all  the  witnesses.  This 
may  be  done  by  consent  in  civil,  but  not  in  criminal  ca8e8.]|  The 
jury  misht  proceed  without  any  evidence  at  all — upon  their  own 
knowleage.  The  irregularity  cannot  go  to  the  root  of  the  pro- 
ceedings. 

Crompton,  J. — I  have  a  strong  opinion  that  the  alleged  defects 
on  the  face  of  the  inquisition  are  cured  by  the  acts  which  have 
been  referred  to ;  but  1  am  against  you  upon  the  other  point.  I 
never  allow  a  grand  juror  to  be  sworn  after  the  charge  is  be^un ; 
much  more  ought  every  grand  juror  to  be  present  wnen  a  bill  is 
brought  before  them.  I  think  this  case  should  be  put  into  the 
Crown  paper;  then  fresh  affidavits  may  be  filed,  if  necessary,  and 
the  matter  be  more  fully  discussed. 

Rule  absolute. 


Rig. 

V. 

COBONBB 

OF 

TOBKSHIBB. 

1S63. 

/ii^infiMofi— 
Corcnen'  Aoi 
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COURT  OP  CRIMINAL  APPEAL. 

November  14,  1863. 

(Before  Erle^  C.J.,  Wight  u  an  and  Williams,  J  J., 
Mabtin,  B.,  and  Bramavell,  B.) 

Reg.  v.  Thohas  and  Willett.  (a) 

Treasure  trove — Concealment  from  the  Crown — Occultaiio  frauduhsa 

Evidence, 

In  an  indictment  for  concealing  the  finding  of  treasure  trove  from  tJ^^ 
Crotvny   it  is  not  necessary  to  aver   that  tlie  prisoner  concealed  94 
fraudulently.     The  words  «*  unlawfully^  wilfully  and  knowingly"  aw^* 
sufficient. 

A.,  in  ploughing^  found  large  rings  of  old  gold  of  considerable  value  am^i 
sold  them  for  brass  to  B.  for  5s.  6flf.,  saying  where  he  found  them.  B. 
afterwards  found  out  thoJt  they  were  gold  and  offered  them  to  ajewdl^r 
for  sale  as  gold.  Then  B.  said  he  had  sold  them  to  C.  for  brass. 
Then  B.  and  C.  were  at  a  bank  together^  depositing  part  of  the 
proceeds  for  which  C.  had  sold  the  gold  rings : 

Heldy  that  there  was  evidence  to  support  a  conviction  of  both  B.  and  C- 
for  knowingly  concealing  treasure  trove  from  the  Crown. 

CASE  reserved  for  the  opinion  of    this  Court  by  Bramwell,  B. 
at  the  Sussex  Summer  Assizes,  1863. 
(Copy  Indictment) 

Sussex  1  The  jurors  for  our  Lady  the  Queen  upon  their  oath  pre- 
to  wit.  J  sent,  that  heretofore  and  before  the  committing  of  the  offeoce 
hereafter  mentioned,  to  wit,  on  the  12th  day  of  January,  a.d.  1863,  one 
William  Butchers,  a  labourer  in  the  employ  of  one  Thomas  AdamSt 
farmer,  of  the  parish  of  Mountfield,  in  the  county  of  Sussex,  while  be^ 
the  said  William  Butchers,  was  ploughing  in  a  certain  field  in  the  occa* 
pation  of  the  said  Thomas  Adams,  at  the  parish  aforesaid,  in  the  couDty 
aforesaid,  did  find  hidden  in  and  under  the  ground  and  soil  of  the  said 
field  certain  treasure  of  gold  of  the  value  of  500/.  and  upwards  of  lawful 
money  of  Great  Britain,  and  which  said  treasure  was  of  ancient  time 
hidden  as  aforesaid,  and  the  owner  whereof  at  the  time  when  the  same 
was  so  bidden  as  aforesaid  cannot  now  be  found.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  our  Lady  the 
Queen,  in  right  of  her  Royal  Crown,  and  by  virtue  of  her  Prerogative 
Royal,  is,  and  at  the  time  of  the  said  finding  was,  entitled  to  the  said 

Ca)  Bapocted  by  Jomi  Thompson,  Esq.,  Barriater-at-Law. 
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-reasare  so  foand  as  aforesaid.     And  the  jurors  aforesaid  upon  their  oath         Beo 

foresaid,  do  further  present  that  Silas  Thomas,  of  the  parish  aforesaid,    _      *'• 

in  the  county  aforesaid,  labourer,  and  Stephen  Willett,  of  the  parish  of   ^^l^^^ 

Ore,  in  the  county  aforesaid,  labourer,  from  the  said  12th  day  of  January        

n  the  year  aforesaid,  to  the  tmie  of  taking  this  inquisition  did  unlawfully,         1863. 
^Ifally  and  knowingly  conceal  the  finding  of  the  said  treasure  from  the 
knowledge  of  our  Lady  the  Queen,  against  the  peace  of  our  said  Lady 
he  Queen,  her  crown  and  dignity. 


Treatwre  trore^ 


(Copy  Inquisition.) 

Rape  of  Hastings,  Sussex,  1  An  inquisition  taken  for  our  Sovereign 
to  wit.  J  Lady  the  Queen,  at  the  dwelling-house  of 

tichard  Thompson,  known  by  the  name  of  the  John's-cross  Inn,  in  the 
arish  of  Mountfield,  in  the  Rape  of  Hastings,  in  the  county  of  Sussex, 
n  the  27th  of  March,  1863,  before  me,  Nathaniel  Folhill  Kell,  gentle- 
lan,  Coroner  for  the  said  Rape,  by  virtue  of  my  said  oflBce,  and  of  the 
tatate  in  that  case  made  and  provided,  upon  the  oaths  of  Isaac  Manning- 
>ii,  James  Crouch,  Thomas  Buss,  Robert  Fuller,  Daniel  OIney,  John 
*inyon,  Edward  Muggeridge,  Thomas  Badcock,  James  jNIoon,  Richard 
empson,  Gkorge  Hayward  and  Isaac  Thompson,  the  several  persons 
'Iiose  names  are  hereunder  written  and  seals  affixed,  good  and  lawful 
len  of  the  said  Rape  duly  chosen,  and  hereby  assembled  before  me  at  the 
me  and  place  aforesaid,  and  now  here  duly  sworn  and  charged  to  inquire 
El  the  part  of  and  for  our  Sovereign  Lady  the  Queen,  of  and  concerning 
srtain  treasure  lately  found  in  the  earth  and  soil  of  and  in  a  certain  field 
Ltuate  and  being  in  the  said  parish  of  Mountfield,  and  in  the  occupa- 
ion  of  one  Thomas  Adams,  of  the  said  parish  of  Mountfield,  farmer  ;  and 
hey  the  said  jurors,  being  duly  sworn  and  charged,  upon  their  oath 
•foresaid,  to  inquire  on  the  part  of  our  said  Lady  the  Queen  of  and  con- 
eming  the  said  treasure  as  aforesaid,  and  having  heard  evidence  upon 
tath  produced  to  them,  do,  on  their  oath  aforesaid,  say,  that  on  the  12th 
January,  1863,  William  Bntchers  of  the  said  parish  of  Mountfield, 
•abourer,  being  employed  bjp  the  said  Thomas  Adams  in  ploughing  in 
^he  said  fields  did  then  and  there  find  deposited,  hidden  and  concealed  in 
>^ad  under  the  earth  and  soil  of  the  said  field,  in  the  parish  of  Mountfield 
aforesaid,  in  the  Rape  aforesaid,  certain  pieces  of  old  gold  of  the  weight 
^  lllbs.,  or  thereabouts,  and  of  the  value  of  530/.  and  upwards  sterling 
^f  current  moneys  of  this  realm,  and  which  said  pieces  of  old  gold 
Were  of  ancient  times  deposited,  hidden  and  concealed  as  aforesaid,  and 
^^i  the  owner  or  owners  thereof  cannot  now  be  known.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  say  that  the  said  several 
pieces  of  old  gold  so  deposited,  hidden,  concealed,  and  found  as  afore- 
^  before  and  at  the  time  of  so  finding  the  same  as  aforesaid,  were, 
Vid  from  thence  hitherto  have  been,  and  still  are,  the  gold,  money  and 
property  of  our  said  Lady  the  Queen  ;  and  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  further  say  that  the  said  William  Butchers  and  Silas 
Thomas,  of  the  said  parish  of  Mountfield,  bricklayer,  and  Stephen 
Willett,  of  the  town  and  port  of  Hastings,  cab  proprietor,  from  the  time 
)f  the  said  finding  until  and  at  the  time  of  taking  of  this  inquisition  at  the 
laid  parish  of  Mountfield,  in  the  said  Rape  of  Hastings,  in  the  said  county 
if  Sussex,  concealed  the  said  finding  of  the  said  several  pieces  of  old  gold 
rom  me  the  said  Coroner,  and  from  our  said  Lady  the  Queen,  and  did 
tot  make  known  the  said  finding  to  any  person  or  persons  whomsoever 
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Rko.        lawfully  authorised  or  empowered  to  receive  the  said  old  gold,  or  tl:: 

^  ^^  ^'  information  respecting  the  finding  thereof,  on  behalf  of  our  said  Lad 

"wiuLtt^  the  Queen.     And  the  said  jurors  do  further  say  that  the  said  WiUiai 

.         Butchers  and  Silas  Thomas  are  now  respectively  in  full  life,  and  Hvix] 

1863.  in  the  said  parish  of  Mountfield,  in  the  said  Rape  of  Hastings,  and  thi 
the  said  Stephen  Willett  is  also  now  in  full  life,  and  living  at  the  ton 
and  port  of  Hastings  aforesaid.    In  witness,  &c. 

(Copy  Evidence.) 

William  Butchers. — In  January  last  was  in  the  employ  of  M 
Adams.  He  occupied  a  farm  at  Mountfield.  I  was  ploughii 
there  in  the  barn  field  ;  my  son  James  was  with  me.  I  plough< 
up  a  long  piece  of  metal ;  my  share  catched  it  out.  As  soon  as 
catched  nold  of  it,  it  threw  me  out.  I  judged  it  was  17  or  i 
inches  deep:  it  was  deeper  than  it  had  been  ploughed  befoi 
Something  stopped  the  plough ;  it  was  a  long  piece  of  metal  lil 
brass,  a  trunipet  on  each  end.  It  was  doubl^  up  like  this  (a  a 
of  string^  Boy  took  it  and  laid  it  down.  I  looked  down  andsa 
more  in  oottom  of  furrow,  and  found  more ;  some  rings  and  oth< 
pieces ;  two  pieces  about  this  size ;  little  rings  and  other  pieces  t 
if  cut  asunder,  several  pieces,  altogether  near  twenty.  My  be 
carried  them  to  the  bottom  of  the  field ;  they  remained  tilil le 
ploughing,  then  boy  carried  them  home.  In  the  evening  I  showc 
them  to  wife  and  others.  Next  morning  Brett  saw  them ;  then  i 
Thomas  Adams  I  showed  them.  Thomas,  the  prisoner,  is  a  bricl 
layer  at  Mountfield.  1  passed  where  he  was  at  work  at  end  < 
that  week.  I  said,  ^  Did  you  ever  lay  anything  in  this  field  yc 
did  not  want  anv  one  to  see  ?"  He  said  ^*  No.*'  I  said,  ^^  Becaiu 
I  have  found  a  funny  concern."  He  said  he  shobld  like  to  see  i 
He  came ;  he  saw  it,  and  said  it  was  some  finery  from  a  gentl* 
man's  hall  or  parlour.  Next  week  I  passed  him  at  work.  B 
said,  ^*  Have  you  sold  that  old  brass  ?"  I  said  **  No."  He  sai« 
**  I  have  a  brother-in-law  at  Hastings  who  buys  old  brass.  I  don 
know  how  much  he  gives."  He  said  he  should  like  to  see  it  agai 
He  did  not  come.  After  dinner  I  again  passed  where  he  was  t 
work.  I  took  two  pieces,  two  of  which  I  had  found.  The  piea 
I  took  were  a  large  ring  like  this,  and  another  like  a  part  of  thi 
He  said,  ^^  Do  you  mind  leaving  them  ?"  I  said  no,  and  left  then 
He  came  towards  dark ;  he  brought  a  basket  and  a  pair  of  stee 
yards.  He  said,  "  I  don't  know  much  about  this ;  but  will  gi^ 
you  6(f.  a  pound."  I  was  agreeable.  It  was  weighed.  He  sai 
it  weighed  11  lbs. ;  with  basket  13  lbs.  He  paid  for  it  5s.  6d.  B 
said,  if  his  brother-in-law  gave  him  any  more,  he  would  give  it  t 
me,  as  he  knew  I  was  a  poor  fellow.  I  heard  no  more  of  it  fc 
some  time.  Then  people  began  to  talk.  I  heard  of  a  letteJ 
People  laughed  and  jeered  at  me,  and  asked  if  I  had  more  oi 
brass  to  selL  I  saw  Thomas.  I  said,  **  Silas,  I  want  to  speak  t 
you."  He  said,  "What  about  that  old  brass?"  I  said,  *^Yoi 
don't  act  like  a  man ;  and  give  me  more  as  you  promised."  H< 
said  he  should,  to  be  at  bis  promise,  but  he  had  received  no  moie 
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Se  said  his  brother-in-law  had  got  it  at  Hustings,  but  did  not        ^«^ 
know  whether  it  was  silver  or  not.     It  might  be  worth  2/.  or  3i,  j^^  j^sn>^ 
and  what  there  is,  I'll  give  you  a  part     This  was  some  weeks     Wuxsrr. 

after.     I  went  to  Thomas  on  Sunday  morning.      He  said  he  had       

seen  his  brother-in-law  yesterday,  and  he  paid  me  5«.  6rf.  for  it.        ]^ 

He  said,  **  I  can't  give  you  any  more,  can  1?"    I  said  "  Na"    He  TVoamv  fror*. 

said,  ^'  My  brother-in-law  is  at  my  mother's."  We  went.    Thomas 

went  in,  and  said  he  is  not  up.      I  stayed  some  time,  and  Willett 

came  out.     We  three  and  others  were  left  together.     He  said, 

"  What  is  this  disturbance  about — this  old  brass  ?    What  are  you 

dissatisfied  about?"    I  said,  ^'I  didn't  know  I  was  dissatisfied, 

only  there  was  a  great  disturbance."    He  said,  *'  I  paid  Thomas 

5s.  6(L  for  it  yesterday."    On  that  same  Sunday  I  found  more 

sold.     I  went  to  the  field  that  Sunday,  Aaron  Brett  with  me. 

I  had  stuck  a  stick  in  tiie  spot.    I  took  a  spade ;  I  dug  in  same 

place.  I  found  two  pieces  of  metal ;  Aaron  ibrett  picked  them  up. 

This  one  has  been  broken  in  two.    I  took  one  piece  to  my  master ; 

Brett  took  the  other.   Bemember  Court  sitting  at  Battle.  Before 

then,  the  day  before,  the  prisoners  came  to  me,  Thomas  asked  me 

if  master  told  me  I  was  to  sell  it    I  said,  *^  No."    He  said, ''  Can 

you  go  to  Battle  along  with  me  ?"   I  said,  '^  I  will  lay  my  Ufe  it  is 

gold."    He  said,  '<  We  all  know  that  now."    Willett  was  near 

enough  to  hear. 

Gross-examined. — It  was  on  point  of  share. 

Be-ezamined. — I  due  the  other  piece  from  depth  of  18  inches. 
The  plou^  uncovered  the  quantity  not  turned  up.  Plough 
laked  down  deeper  this  time. 

James  Butchers. — I  was  with  father.  I  saw  it  on  ploughshare 
^-on  the  tip.    Took  it  for  brass. 

Thomas  Adams. — I  occupy  the  farm.  In  January  last  Butchers 
^as  in  my  employ.  He  showed  me,  Jan.  13,  at  7  a.m.,  some 
^etal  in  the  stable;  some  in  rings.  One  a  long  piece;  it  stretched 
.^at  nearly  a  yard  long.  It  was  doubled  up  like  a  piece  of  string. 
Oq  22nd  Feb.  Butchers  showed  me  this.  He  left  it  with  me.  I 
Bave  it  my  father. 

Xhomas  Adams,  sen. — My  son  gave  me  this  on  22nd  Feb.  I 
^ept  it  till  Monday ;  then  I  gave  it  to  Thompson.  I  marked  it ; 
the  «  M."  not  there  then. 

Aaron  Brett,  labourer.  —  On  Jan.  13th  I  went  to  a  stable. 
Butchers  brought  metal  in  an  old  sack ;  I  thought  it  brass,  like 
"^l^t  he  described.  One  Sunday,  some  time  after.  Butchers  came 
^  me ;  I  went  to  the  field.  There  was  a  stick.  He  took  a  spade, 
la  stick.  He  dug,  and  I  took  out  this  gold.  I  kept  the  flat 
piece ;  I  gave  it  to  Sinden  the  blacksmith. 

Cross-examined.' — Hole  14^  inches  deep. 

Be-ezamined. — These  two  pieces  were  7^  inches  below  surface. 

Joseph  Sinden,  blacksmith. — Brett  brought  me  a  piece  of  metal 
on  a  Monday  morning.  These  two  then  in  once  piece.  I  tried  it 
with  aquafortis.  I  found  it  to  be  gold.  I  gave  it  to  police.  ^  I 
iound  a  letter  on  my  premises  a  day  or  two  after,  I  opened  it* 


380  CRIMINAL   LAW  CASES. 

Rbo.        Thomas  came,  I  told  him  I  had  found  a  letter  respecting  the  meti 

Thomas  ahd  ^^^d^-     I  gave  it  to  him.     It  was  directed  to  the  ploughboys  i 

WiLLBTT.     Mountfield.     It  said  something  about  pitying  the  ploughboys  i 

Mountfield,  selling  it  for  brass  when  it  was  worth  15QL 

_  Cross-examined. — Thomas  had  said  it  was  not  gold. 

irtasure  trove.  William  Bell,  policeman. — I  received  these  pieces  from  Josep 
Sinden.  In  one  piece,  no  mark  then  on  it.  I  gave  it  t 
Thompson. 

Thomas  Chettle.  —  In  January  last  I  was  in  the  employ  c 
Ray,  jeweller,  Battle.  Thomas  came  early  in  February.  H 
showed  me  gold,  part  of  a  large  ring,  bigger  than  this.  Th 
other  looked  as  if  gold  had  been  run  down  in  a  rough  way.  H' 
wanted  to  know  if  it  was  gold.  I  said  it  was.  He  said,  "  Wil 
you  buy  it  ?"  I  said,  **  In  the  mornin^r,  but  not  by  this  light. 
He  said  there  was  more  of  it.  He  said  he  would  come  in  th 
morning.     He  did  not. 

Thomas  Eldred. — I  keep  Half-moon,  Battle.  Thomas  came  t 
my  house  for  refreshment.  He  showed  me  a  piece  of  metal.  I 
might  be  in  February.  I  think  it  must  be  February.  He  aske( 
my  opinion  what  it  was?  I  said  gold.  I  said,  "If  you  go  t( 
Mrs.  Ray's  she  or  her  assistant  will  tell  you  what  it  is."  He  saic 
*^  I  have  been  there."  He  said  there'  was  considerable  more  of  it 
Many  pounds,  in  long  pieces  and  ornaments.  He  said  it  wa 
found  on  a  farm  at  Mountfield.  I  think  Taylor's.  He  said  it  ha» 
been  ploughed  up. 

Cross-examined. — There  was  half-a-dozen  people  there.  H 
made  no  secret  of  it,  showed  it  to  everybody.  My  place  may  1> 
four  miles  from  Mountfield. 

Farra  Broom,  assistant  to  Browne  and  Wingrove,  gold  refiners 
Cheapside. — A  man  came  to  me  with  gold  to  melt,  Jan.  23.  I  d 
not  speak  with  certainty  to  either  prisoner.  The  man  wore  : 
beard  and  moustache.  He  produced  gold  from  a  handkerchief 
Small  rings  and  two  lumps,  which  had  been  melted  down.  Ma; 
be  twenty  rings.  A  good  many  pieces.  Such  as  we  get  fron 
Barbary.  This  was  about  eleven.  I  saw  it  put  into  the  scales 
It  was  sent  to  melting  place.  I  left.  Man  gave  the  name  (p 
Stephen  Willett. 

Alfred  Clarke,  assistant  to  Browne  and  Company.  A  mai 
brought  paper  to  me  with  gold.  Man  thirty-five  years  old,  bearc 
and  moustache  light.  I  paid  for  the  gold  which  was  left  in  th* 
morning.  It  had  been  assayed  and  weighed.  I  gave  a  cheque  ok 
Glyn's  529/.  13*.  Id.  (read). 

John  Thompson,  superintendent  of  police,  Battle. — Feb.  23,  3 
went  to  Robert's-bridge.  Received  this  round  piece  of  gold.  Th* 
mark  **  M."  was  put  on  some  time  after.  I  went  to  Thomas's  hoos€ 
after  ten  at  night.  I  called  him  out.  I  said,  "  What  have  you  done 
with  the  metal  bought  of  Butcher  ?''  He  said,  '^  I  have  sold  it  to 
my  brother4n-law,  Willett,  of  Hastings."  I  said,  ^*Do  you  know  it 
is  reported  to  be  gold  ?"  He  said,  "  I  don't  know.  I  bought  it 
and  sold  it  for  brass,    I  gave  5s.  6(L  for  it,  and  my  brother-in-kw 
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^ave  me  the  same."    I  said,  " To  whom  has  he  sold  it?"    He  said,        R«o- 
♦•  I  don't  think  he  has  sold  it  I  think  he  has  it  now."  Next  morning  I  thoju^  ani* 
went  to  Willett's,  asked  his  name,  and  if  he  had  a  brother-in-law,      Willrtt. 

Silas  Thomas,  at  Mountfield.     He  said,  **  Yes."    He  had  a  mous-       

tache.     I  said,  "  I  am  a  superintendent,  and  have  comiO  to  ask  if       ]^' 
you  have  not  bought  any  metal."     He  said,  **  Yes ;  and  I  have  Trea$ttre  tror%, 
disposed  of  it."     He  again  said,  '^  I  have  disposed  of  it  more  than 
once."     He  said,  *'  I  bought  it  for  brass,  and  sold  it  for  brass.     I 
gave  6d.  a  pound  for  it,  and  sold  it  for  6^."     He  said,  *^  I  ought 
to  know  what  gold  is.     I  have  been  to  California." 

Cross-examined. — He  wore  a  beard.     I  took  him  then.. 

The  prisoners'  counsel  having  addressed  the  jury,  a  verdict  of 
*'  Guilty"  was  returned. 

•  I  discharged  them  on  bail,  to  appear  and  receive  judgment  if 
necessary,  and  reserved  for  the  opinion  of  the  Court  of  Criminal 
-Appeal  two  questions : — 

1.  Whether  the  indictment  and  inquisition,  or  either,  is  suffi- 
cient in  law? 

2.  Whether  the  evidence  against  both  prisoners  or  either  waa 
sufficient  to  justify  the  verdict. 

(Signed)  C.  Bramwell. 

JDenmariy  Q.C.  (Hance  with  him),  for  the  Crown.— It  is  submit- 
ted that  the  conviction  was  good.     The  points  reserved  were : — 
1.^  Whether  the    indictment  is  good?      2.    Whether  there  is 
evidence  to  go  to  the  jury  ?     The  indictment  alleges  that  the 
prisoners,  "  unlawfully,  wilfully,  and  knowingly,"  concealed  the 
finding  of  the  treasure  from  the  Queen,  and  it  was  contended  at 
^e    trial  that  it  was  bad  for  not   averring  that  the  prisoners 
^ixcealed  the  treasure   "fraudulently."     The  prisoners'  counsel 
^^g-ued   that   the    word   "fraudulently"   was  necessary,  on  the 
U^tihority  of  the  following  passage  in  Co.  3rd  Inst.   c.  58: — 
^I^reasure  trove,  is  when  any  gold  or  silver,  in  coin,  plate,  or 
"^Uion  hath  been  of  ancient  time  hidden,  wheresoever  it  be  found,, 
^fc^creof  no  person  can  prove  any  property,  it  doth  belong  to  the 
^iiag,  or  to  some  lord  or  other  by  the  King's  grant  or  prescription. 
Thke  reason  wherefore  it  belongeth  to  the  King  is  a  rule  of  the 
^^xumon   law,   that  such   goods  whereof   no  person  can    claim 
P**operty  belong  to  the  King,  as  wrecks,  strays,  &c.     ...     It 
^Ppeareth  by  Bracton  and  Glanvil  also,  that  ocrultatio  thesauri 
^^enti  fraudulosa  was  such  an  offence  as  was  punished  by  death." 
It   will  be    found,  however,    if   the    authorities    are    carefully 
Examined,  that  '^fraudulosa  "  in  this  passage  means  nothing  more- 
tlian  the  wilfully  and  knowingly  concealing  the  treasure  trove^ 
In  Black.  Com.  295,  treating  of  the  King's  prerogative,  "treasure 
trove "  is  stated  to  be  "  where  any  money  or  coin,  gold,  silver, 
plate,  or  bullion,  is  found  hidden  in  the  earth  or  other  private 
place,  the   owner  thereof  being  unknown,  in  which  case   the 
treasure  belongs  to  the  King."    In  Glanv.  lib.  1,  c.  2,  the  words 
nsed  are,  "  occuUatio  invenii  thesauri  fraudulosa  ,*"  and  in  lib.  14^ 
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Rbo.       c.  2^  it  is  said,  **  A  plea  de  occuUatione  vwenti  thesauri frcatdulog 

Thomas  ahd  ^^  "s^ally  managed  in  the  manner  above  stated  where  a  certai 

WiLLBTT.     accuser  appears  :^'  (Beame's  translation,  Lond.  1812,  p.  352.)    I 

Bracton,  lib.  3,  de  Corona,  flF.  119,  120  (edit.   1569),  the   word 

^-  are  ''  Est  inter  ccetera  gravis  prasumptio  contra  regem  et  dignitaief 
Treasure  trove,  et  coronam  suam  qucB  quidem  est  quasi  crimen  furU  scilicet  occuUati 
thesauri  inventi  fraudulosa  ut  si  quis  accusatus  fuerit  quod  thesaurw 
invenirety  scilicet  aurum  vel  argentum  vel  aliud  genus  metalli  quo 
cunque  loco  cum  super  hoc  apud  bonos  et  graves  fuerit  diffamatu 
per  patriamy  ^c.  .  .  .  Est  autem  thesaurus  qucedam  deposit! 
pecunice  vel  alterius  metallic  ctyus  non  extat  modo  memoriq  ut  jar 
dominum  non  habeat  et  sic  de  jure  naturaU  sit  gus  qui  inoenerit  n 
non  alterius  sit.^'  In  Britton  (edit.  1640)  De  Coroners,  c.  1,  th 
word  *^  maliciously  "  and  not  fraudulently  is  used,  "  Et  volons  qu 
come  nule  felonie  ou  mesaventure  soit  avenue  ou  que  tresor  soi  trot 
desouthe  terre  mauveysement  musceJ"  The  translation  by  Kelhai 
(edit.  1762),  is  *^It  is  our  pleasure,  as  soon  as  any  felony  o 
misadventure  has  happened,  or  treasure  be  found  designedly 
concealed  under  ground,"  &c.,  that  the  coroner,  as  soon  a 
he  has  notice,  issue  his  precept.  (See  also  Fleta,  p.  61 ;  Thi 
Mirror,  c.  1,  s.  13;  c.  3,  s.  28,  p.  165;  and  Stat.  4  Edw.  1 
St.  2 ;  Staunforde  Pleas  del  Coron.  (1583),  c  42,  p.  39,  tit 
*' Treasure  trove;"  Chitty's  Prerog.  (edit.  1820),  p.  152;  Haw) 
P.  C.  C.  101,  s.  57.)  The  result  of  the  authorities  is,  tha 
**  fraudulosa "  is  not  the  essential  word  in  the  indictment,  an( 
need  not  be  alleged.  The  offence  is  the  knowingly  concealinj 
treasure  trove  without  making  it  known  to  the  coroner.  Th( 
only  precedent  of  an  inquisition  the  Crown  officers  have  dis 
covered,  is  one  drawn  by  Lord  Abinger,  when  Attorney-General 
of  which  the  inquisition  in  this  case  is  a  copy.  The  indictmen 
contains  the  additional  words  '^  unlawfully,  wilfully,  and  know 
ingly."  Secondly,  the  offence  was  proved  as  against  botl 
prisoners.  It  is  shown  that  treasure  trove  having  been  found 
the  prisoners  knew  it,  and  while  it  was  in  their  possessioi 
concealed  it  from  the  Queen.  [Martin,  B. — I  do  not  see  tha 
the  evidence  is  so  clear  that  Thomas  did  know  that  what  he  wa 
buying  was  gold.^  There  is  evidence  that  he  knew  the  circum 
stances  under  which  the  things  were  found ;  but  not  that  at  tb< 
moment  of  the  purchase  he  knew  that  they  were  other  thai 
brass.  [Martin,  B. — The  evidence  is  that  Butchers  found  th< 
metal  which  he  believed  to  be  brass,  and  that  Thomas  bought  i 
of  him  under  the  same  belief,  but  afterwards  discovered  that  i: 
was  gold,  and  neglected  to  give  any  information.]  The  police 
man's  evidence  is  important  to  show  that  both  were  knowingi] 
concealing  the  finding  of  the  treasure  f5rom  the  Crown. 

Bibton  (amicus  curies)  referred  the  Court  to  Beg.  v.  Fitzsinunu 
(4  Cox  Crim.  Cas.  246).  In  that  case  the  Court  of  CrimiiMJ 
Appeal  in  Dublin  held  that  it  was  necessary  in  an  indictment  on 
the  31  Geo.  3,  c.  31,  for  driving  away  cattle  under  colour  of  a  citil 
bill  decree,  to  aver  that  the  party  did  so  fraudulently. 
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Crle,  C.J. — I  am  of  opinion  that  in  this  case  the  conviction         ^^^' 
-^vwvls  good.      It  appears  to  me,  first  of  all,  with  respect  to  the  jhojJs  and 
form  of  the  indictment,  that  there  is  no  law  which  has  said  that  it     Wilixtt. 
i»  essential  to  the  validity  of  the  indictment  that  the  concealment        ~- 

should  be  charged  to  be  a  fraudulent  concealment.      The  old        ' 

authorities   describe   the    offence  to  consist    in    the    **  occuUatio  Treasure  troct. 
y^raudulosa ;"  for  two  or  three  use  the  word  fraudulosoy  and  two  or 
tkree  more  show  clearly  what  they  mean  by  it,  viz.,  that  the 
party  knew  that  he  was  concealing  from  the  King  treasure  trove 
^^thout  any  of  the  excuses  which  it  is  afterwards  said  the  party 
may  bring  forward.     He  may  say,  "  I  hid  it  myself."     He  may 
say,  **  My  friend  hid  it  and  I  knew  it  at  the  time,  and  I  always 
intended  to  find  it."    He  may  have  other  causes  which  will  justify 
±tiQ  concealment.     We  find  that  the  meaning  of  the  words  **  occuU 
•^^tiofraudtilosa  "  in  the  earlier  writers  was  an  unlawful  conceal- 
ment, because  the  offence  is,  that  if  you  know  that  it  is  treasure 
throve   and    do   conceal  it,    you    are    guilty  of  an  unlawful  act, 
^*  oceultafto  fraudulosoy"  unlawful  concealment.     The  whole  line  of 
authorities,  which  we  are  very  much  obliged  to  Mr.  Denman  for 
^oing  through,  satisfies  us  that  it  is  by  no  means  the  essence  of 
'^ht  offence  that  it  should  be  a  fraudulent  concealment.     If  a 
^tatute  makes  an  offence  and  uses  a  word  by  which  the  defendant 
is  to  be  indicted  under  that  statute,  that  word  must  be  used.    If 
"^  statute  gives  a  short  form  of  indictment  and   says  that  the 
description  of  the  offence  may  be  a&  follows,   then   using  that 
short  form  of  indictment,  the  leaving  out  of  the  essential  descrip- 
tion which  is  given  in  that  short  form  loses  the  benefit  of  the 
statute  which  gives  that  form.     Nothing  of  that  sort  applies  to 
^^e   present   case.      Then  as  to   the  offence  itself,  the  law  is 
perfectlv  clear.     At  one  time  this  was  a  branch  of  the  revenue 
^o  which  importance  was  attached.     Probably  it  may  have  been, 
*fter  disturbed  times,   a  source   of   considerable  wealth.     The 
'Queen  has  a  right  to  the  treasure  which  is  concealed,  and  the 
party  who  finds  it  is  bound  not  wilfully  to  hinder  the  finding 
.firom  coming  to  the  knowledge  of  the  Queen's  officers.     If  he  is 
^ilty  of  a  wilful  act  of  concealment  by  which  he  has  deprived 
^he  Queen  of  this  treasure,  that  is  the  offence  which  all  the  law 
J^^ters  have  laid  down,  and  that  is  the  offence  charged  in  this 
^^dictment.      The   facts   are,   that   a  ploughman   came  upon   a 
^^lantity  of  gold  ;  that  he  was  a  perfectly  innocent  finder ;    that 
^e  believed  it  to  be  brass,  because  he  sold  it  for  brass.    But  the 
^0  persons  here  indicted,  namely,  Thomas  and  Willett,  knew 
^m  the  beginning  that  it  was  gold,  and  knew  where  it  was  found 
^m  Butchers  the  finder ;  they  got  from  him  with  a  payment  as  for 
brass  the  gold  which  he  had  so  found ;    they  sold  it  for  its  value 
^  gold ;   they  continued  to  assei-t  with  falsehood  that  they  had 
deceived  only  brass  and  sold  it  for  brass.     To  my  mind  there  is 
>ery  clear  evidence  that  Thomas  was  informed  by  Butchers  of  the 
-field  where  the  treasure  was  found,  and  the  nature  of  the  article, 
-and  Thomas  from  the  beginning  said,  ^*  My  brother-in-law  will 
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Beo.  dispose  of  it."  That  brother-in-law  being  Willett,  was  applieif 
^^^  ^'  to ;  he  said,  **  I  have  been  in  California ;  I  know  what  gold  is  ;^ 
Wiulxit!''^  and  he  is  the  person  who  takes  this  for  brass ;  he  joins  in  payintC 

for  it  as  brass ;  and  is  the  man  who  sells  it  for  gold,  and  luis  thes 

1863.       benefit  of  the  account  which  is  opened  out  of  the  proceeds. 
jt^asure  (rove,      WiGHTMAN,  J. — Agreeing,  as  I   do,  with   the   Lord   ChieA 
Justice  in  the  nature  of  the  offence  which  is  charged,  I  shoulc 
not  have  thought  it  necessary  to  say  one  word  upon  the  matter- 
but   that   I   am  not   satisfied   that  in    this  case  there  was  an;g 
sufficient  evidence  to  show  that  Wiilett  knew  of  the  finding  o^ 
the   treasure.      The  offence  is,  the  concealing  the  finding  of  th  ^ 
treasure,  knowing  that  it  had  been  found  under  such  circun^ 
stances  as  would  make  it  treasure  trove,  and  render  it  necessary 
to  inform  the  Queen  of  it.     But  in  this  case  I  do  not  find  aa^ 
evidence  to  satisfy  me  that  WiUett  knew  that  it  was  treasor*^ 
trove,  and  that  it  had  been  found  under  such  circumstances  cu 
would  make  it  treasure  trove.     He  seems  to  have  given  a  verji 
inadequate  price  for  it,  and  if  this  had  been  an  indictment  foi 
receiving  stolen  goods,  knowing  them  to  have  been  stolen,  there 
certainly  might  have  been   sufficient  to  warrant   a  conviction. 
But,  as  it  is,  I  confess  that  I  am  not  satisfied  (I  say  no  more  than 
that)  that  there  was  sufficient  evidence  to  warrant  any  verdict  as^ 
against  Wiilett.     However,  the  rest  of  the  Court  are  of  opinioo 
that  there  was  sufficient  evidence,  and  therefore  it  is  unnecessafy 
for  me   to  say  more  than   that   I  do   not  feel  satisfied  that  it 
was  sufficient. 

Williams,  J. — I  am  of  the  same  opinion  as  the  Lord  Chief 
Justice  upon  the  law  and  upon  the  question  whether  there  wa&    , 
sufficient  evidence  against  Wiilett.     I  think  that  it  was  for  the    ! 
jury,  and  I  would  only  say  that  I  think  that,  in  addition  to  the    ; 
direct  evidence  in  the  case,  there  is  a  fact  which  must  not  be  lost 
sight  of,  and  which  would  probably  be  considered  by  the  jury, 
namely,  the  extraordinary  and  significant  nature  and  appearance 
of  the  articles. 

Martin,  B. — I  am  also  of  the  same  opinion.  I  take  the  ofienoe 
to  be  that  which  is  stated  in  the  passage  read  from  the  Third 
Institute,  that  it  is  a  fraudulent  concealment  of  found  treasurer 
that  treasure  being  gold  or  silver.  The  first  question  is,  is  that 
alleged  in  the  indictment?  And  it  seems  to  me  that,  in  the 
absence  of  any  authority  to  the  contrary,  the  allegation  that  the 
prisoners  unlawfully,  wilfully,  and  knowingly  concealed  the 
finding  amounts  to  that.  If  there  had  been  any  authority  to  the 
effect  that  the  word  "fraudulent"  must  of  necessity  be  used 
in  the  indictment,  I  would  have  bowed  to  it,  but  the  authority 
cited  by  Mr.  Ribton  by  no  means  goes  to  that  effect.  I  have 
looked  into  the  precedents  in  Chitty  on  Pleading,  and  the  text 
also,  and  I  find  no  case  which  goes  the  length  of  saying  that^ 
when  special  demurrers  existed,  in  an  action  for  false  and  miudu- 
lent  misrepresentation,  the  word  ^^  fraudulent "  must  of  necessity 
be  used>  and  that  it  would  not  be  competent  to  use  equivalent 
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•worda.     If  that  be  so,  it  seems  to  me  that  the  indictment  is  right.        R*®* 
The  next    question    is.   Is  there    evidence    against    these  two  x„ojj^g  j^^fj, 
prisoners?      Now  the   doubt   which  I   had   originally,  and  the     Willett. 

reason  why  I  requested  Mr.  Denman  to  read  the  evidence  was,        

that  it  struck  me  that  the  offence  was  committed  upon  the  first        ^^^' 
ooncealment,  namely,  that  the  first  person  who  arrived  at  the  Treasure  trotf. 
knowledge  that  this  article  had  been  found  in  the  manner  in  which 
it  was  found,  and   who  knew  that  it  was  gold,  was  the  guilty 
party ;  and  if  there  had  been  any  guilty  party  anterior  to  the  two 
prisoners,  I  should  have  required  to  have  looked  into  the  autho- 
rities upon  accessories.     But  it  seems  to  me  clear  that  Butcher 
T^as  an  innocent  agent  in  this  matter,  and  was  not  guilty  of  any 
<crime  at  all,  and  that  the  first  person  who  was  criminally  guilty 
^was  Thomas,  he  being  aware  of  the  fact  that  it  was  gold  ;  and  I 
own  that  it  seems  to  me  that  the  question  is  not  whether,  if  I  had 
been  a  juryman,   I  should    have   convicted   the   prisoners,   but 
'whether  there  was  evidence  to  go  to  the  jury,  and  whether  my 
brother  Bramwell  was  bound  to  let  the  case  go  to  them ;  and  with- 
out saying  that  if  I  had  been  upon  the  jury  I  should  not  have  parti- 
cipated in  the  doubt  of  my  brother  Wightman  and  have  acquitted 
the  man  Willett,  it  seems  to  me  that  the  most  probable  state  of 
thin^  is  that  the  first  prisoner,  Thomas,   bought  this  article 
believing  that  he  had  made  a  good  bargain  of  brass ;    that  he  then 
^ent  to  his  brother-in-law,  and  that   they  made   some   further 
inquiry  about  it,  and  I  should  apprehend  that  the  two  together 
ascertained  it  to  be  gold  by  going  to  a  goldsmith  ;  and  that  being 
ascertained,   Thomas  sent  Willett  to  London,  and  he  got  the 
i&oney,  and  they  divided  it  between  them.     It  appears  to  me  that 
such  was  the  transaction,  and  that  there  certainly  was  evidence  to 
go  to  the  jury,  and  that  we  must  uphold  the  conviction. 

Bramwell,  B. — I  cannot  help  saying  with  very  great  respect 
that  it  appears  to  me  that  there  is  evidence  against  Willett.  He 
says,  "1  bought  it  for  brass  and  sold  it  for  brass.  I  gave  6rf.  a 
pound  for  it  and  sold  it  for  6^rf."  That  is  utterly  untrue.  It 
shows  that  he  knows  something  wrong  has  been  done  which  must 
be  concealed ;  and  if  it  had  been  shown  aliunde  that  this  gold  had 
been  stolen,  this  would  prove  guilty  knowledge.  But  where  you 
show  aliunde  that  another  offence  has  been  committed,  why  does 
i^ot  this  show  guilty  knowledge  ?  It  seems  to  me  almost  a  matter 
of  demonstration  that  it  does  show  it.  Supposing  that  it  had  been 
a  case  of  stealing,  it  shows  guilty  knowledge  on  the  part  of 
Willett,  and  1  therefore  think  that  there  is  evidence  against  him. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL, 

November  21,  1863. 

(Before  Eblb,  C.J.,  Wightman  and  Williams,  JJ., 
IiIabtin,  B.^  and  Keating^  J.) 

Reg.  v.  Isbael  HiLLMAN.(a) 

Procuring  poison  or  noxious  thing^--Intending  to  be  used — Aborts 
—24  ^  25   rtct.  c.  100,  s.  59. 

A  person  supplying  a  noxious  drug  to  a  woman  with  the  intent  that  s 
woman  should  take  it  for  the  purpose  of  producing  a  miscarriage^ 
guilty  of  a  misdemeanor  within  the  2^  ^25  Vict.  c.  100,  s.  59,  althoe^ 
the  woman  herself  did  not  intend  to  take  it. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairmaii 
of  the  Wiltshire  Quarter  Sessions. 

At  the  Midsummer  Quarter  Sessions  for  the  county  of  Wilte^ 
holden  at  Warminster,  in  the  said  county,  on  the  30th  of  JunCr 
1863,  Israel  Hillman  was  charged  in  and  by  an  indictment  framed 
under  sect.  59  of  the  24  &  25  Vict.  c.  100,  with  unlawfully  supply- 
ing and  procuring  a  certain  poison  or  noxious  thing  called  sayin^ 
knowing  that  the  same  was  intended  to  be  unlawfully  used  or 
employed  by  one  Sarah  Carrier  to  procure  the  miscarriage  of  the 
said  Sarah  Carrier. 

Upon  the  trial  it  was  contended  by  the  counsel  for  the  defen- 
dant that  there  was  no  case  against  the  defendant  because,  amongs^ 
other  objections,  it  was  necessary  that  the  defendant  shouk 
know  that  the  poison  or  noxious  tning  is  intended  to  be  unlaw 
fully  used  or  employed  with  intent  to  procure  the  miscarriage  ^ 
the  woman,  whereas  it  was  not  so  intended,  except  by  the  defeD 
dant  himself,  to  be  used  at  all. 

I  left  the  facts  to  the  jury,  and  they  being  satisfied,  as  tb< 
evidence  well  warranted,  that  the  case  was  in  other  respects 
proved,  found  in  answer  to  the  questions  of  the  Court,  and  in 
accordance  with  the  evidence,  that  the  prosecutrix  did  not  intend 
to  take  the  substance  in  question,  nor  did  any  other  person,  except 
only  the  defendant  himself,  intend  that  she  should  take  it 

(a)  Bep*rtad  bj  John  Tbompsoit,  Eiq.,  Barrister-at-Law. 
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The  jury  then  under  my  direction  found  a  verdict  of  guilty,  ^<*- 

id  the  Court  admitted  the  defendant  to  bail  to  appear  at  a  future  hilucax. 

essions  to  receive  sentence  (if  necessary),  and  I  now  pray  the  

pinion  of  this  honourable  Court  as  to  whether  or  not  the  inten-  ^^^ 

on  of  any  other  person,  besides  the  defendant  himself  that  the  soxum  tkmg 

ubstance  should  be  used  to  procure  a  miscarriage^  is  necessary  to  —Abortion. 
onstitute  the  offence  with  which  the  defendant  was  charged. 

J.  W.   AUDBT, 

Chairman  of  the  Quarter  Sessions. 

T.  W.  Saunders  for  the  prisoner.-— The  59th  section  enacts  that 
rhosoever  shall  supply  or  procure  any  poison  or  other  noxious 
hing  knowing  that  the  same  is  intended,  to  be  unlawfully  used 
•r  employed  with  intent  to  procure  the  miscarriage  of  any  woman^ 
whether  she  be  or  be  not  with  child,  shall  be  guilty  of  a  mis- 
emeanor.      This  section  creates  a  new  offence  and  contemplates 

case  only  where  the  procurer  and  the  recipient  have  the  same 
latent  Here  it  is  found  that  the  woman  did  not  intend  to  take 
he  poison.  The  present  case  is  not  within  the  section,  and  it  may 
^  casus  omissus. 

No  counsel  appeared  for  the  prosecution. 

Eble,  C.J. — The  question  is,  whether  or  not  the  intention  qf 
my  other  person  besides  the  defendant  himself,  that  the  poison 
>r  noxious  thing  should  be  used  to  procure  a  miscarriage,  is 
necessary  to  constitute  the  offence  charged  under  the  24  &  25 
Vict  c  100,  s.  59.  We  are  all  of  opinion  that  that  question 
must  be  answered  in  the  negative.  The  statute  is  directed  against 
the  supplying  or  procuring  of  poison  or  noxious  things  for  the 
purpose  of  procuring  abortion  with  the  intention  that  they  shall 
be  80  employed,  and  knowing  that  it  is  intended  that  they  shall  be 
80  employed.  The  defendant  knew  what  his  own  intention  was, 
and  that  was,  that  the  substance  procured  by  him  should  be  em« 
ployed  with  intent  to  procure  miscarriage.  The  case  is  therefore 
within  the  words  of  the  Act.  We  confine  our  judgment  to  the 
^uesdon  submitted  to  us.  The  conviction  will  therefore  be  affirmed. 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  14,  1863. 

(Before  Eble,  C  J.,  Wightman  and  Williams,  JJ.,  Mai 
and  Bramwell,  BB.) 

Reg.  v.  George  Thallman.  (a) 

Nuisance — Exposure  of  person — Public  place. 

It  is  sufficient  to  support  an  indictment  for  indecent  exposure  oj 
person,  if  the  act  is  done  in  a  place  where  a  great  many  people 
'  see  it,  although  that  place  is  not  a  highway ;  as  where  the  expc 
took  place  on  the  roof  at  the  back  of  a  house  where  it  could  be 
from  the  back  windows  of  many  neighbouring  houses,  and  was  see 
several  persons  therefrom. 

CASE  reserved  by  the  Deputy  Assistant  Judge  at  the  Mid 
sex  Sessions. 
The  prisoner  was  tried  before  me  in  the  Second  Court,  at 
Middlesex  Sessions,  on  the  25th  of  August  last,  on  an  indictti 
which  charged  that  he  in  a  certain  open  and  public  place,  tht 
to  say,  on  the  roof  of  the  dwelling-house  of  one  (x.  H.  C 
situated  in  a  certain  open  and  public  street  called  Albemf 
street,  in  the  parish  of  St.  George,  Hanover-square,  and  near 
dwelling-houses  of  divers  of  the  liege  subjects  of  tJie  Qi 
situate  in  that  parish,  and  also  in  and  near  the  said  open 
public  street  and  common  highway  called  Albemarle-street, 
within  the  sight  and  view  of  Elizabeth  Aulsebrook  and  \ 
Day,  and  of  many^  other  of  the  liege  subjects  of  the  Queen  tl 
residing  and  dwelling,  and  along  and  through  the  open  and  pu 
street  and  common  highway  there  goin^,  returning,  passing, 
repassing,  did  unlawfully,  wilfully,  publicly,  and  indecently  ex] 
his  person  and  private  parts  naked,  and  did  continue  on  the 
of  tne  said  dwelling-house,  and  near  the  dwelling-houses  af 
said,  &c.,  with  his  person  exposed,  &c.,  for  the  space  of  twe 
minutes,  to  the  great  damage  and  common  nuisance  of  the  i 
Elizabeth  Aulsebrook  and  Mary  Day,  and  of  all  other  the  li 
subjects  of  the  Queen,  then  and  there  being,  and  then  and  tli 

(a)  Beported  bjr  Jobh  Tbompson,  Esq.,  B«rri8ter-ft(-law. 
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esiding  and  dwelling,  and  along  and  through  the  open  and  public 
treat  and  common  highway  a&resaid  goings  returning,  passing, 
nd  repassing,  against  the  peace,  &c. 

The  prisoner  lived  as  a  servant  at  a  house,  No.  4  in  Alber- 
larle-street,  Piccadilly,  and  on  the  31st  of  July,  while  several 
3uiale  servants  belonging  to  a  club-house  were  going  to  bed, 
bout  eleven  at  night,  in  a  room  at  the  back  of  the  house,  No.  1 1 
1  Stafford-street,  the  prisoner  passed  along  the  roofs  of  the 
ouses  and  exposed  himself  on  that  of  No.  6,  Albemarle-street, 
irhich  was  exactly  opposite  the  window  of  the  room  where  the 
emales  were.  He  was  almost  entirely  naked,  and  exposed  his 
>erson. 

They  mentioned  the  circumstance  to  the  other  servants,  but 
vere  scarcely  credited. 

On  the  following  night  the  prisoner  again  appeared,  and  exposed 
limself  in  a  most  indecent  manner,  remaining  on  the  roof  for  about 
en  minutes. 

The  head  waiter  of  the  club  was  sent  for,  and  also  a  policeman, 
50th  of  whom  saw  the  exposure,  making,  with  five  females  who 
^ere  present,  seven  persons  before  whom,  on  this  occasion^  the 
exposure  took  place. 

The  house  out  of  which  the  prisoner  came,  as  well  as  that  from 
which  the  witnesses  saw  him,  were  situated  in  pubUc  streets ;  but 
that  part  of  the  roofs  of  the  different  houses  alon^  which  the 
prisoner  walked  did  not  face  the  public  street,  and  his  acts  could 
i^ot  be  seen  by  persons  passing  along  those  streets,  but  they  could 
be  seen  from  the  back  windows,  not  only  of  houses  in  Albermarle- 
street  and  Stafford-street,  but  also  from  those  of  several  houses  in 
Bond-street. 

The  prisoner's  counsel  submitted  that  the  roofs  of  the  houses 
<lid  not  constitute  a  public  place,  and  that  the  exposure,  in  the 
presence  of  the  different  persons  as  described,  did  not  amount  to 
&  public  exposure  so  as  to  make  the  prisoner  guilty  of  the  conunon 
hw  misdemeanor. 

The  case  was  not  argued  before  me ;  but  it  was  suggested  by 
the  counsel  on  both  sides  that  it  should  be  reserved  for  the 
opinion  of  the  Court  of  Criminal  Appeal,  and  argued  there.  I 
consented  to  that  course,  being  desirous  that  the  point  should  be 
settled  by  competent  authority,  and  I  told  the  jury  that,  in  my 
opiaion,  the  place  and  the  exposure  were  sufficiently  public  to 
bring  the  acts  of  the  prisoner  within  the  law,  if  they  should  be  of 
opinion  that  he  exposed  himself  in  fact  indecently,  wilfully,  and 
intentionally. 

The  jury  foimd  him  ^ilty,  and  the  question  for  the  determina- 
tion of  your  Lordships  is,  whether  I  was  right  in  so  ruling.  If  I 
was,  the  verdict  is  to  stand ;  otherwise  not 

The  prisoner,  not  being  able  to  find  bail,  is  in  prison,  awaiting 
the  decision  of  your  Lordships. 

Joseph  Payne, 

Deputy  Assistant  Judge. 


fixo. 

V, 

Thallmav. 

1863. 

Indecent 
exposure. 


390 


CBIMINAL   LAW  CASB& 


Beq. 

17. 

Thalucan. 

1863. 

Indeemu 
€xpotMr6» 


Best  {BetUy  with  him)  for  the  prisoner. — ^It  b  submitted  t! 
the  convictioQ  ought  to  be  quashed.  The  evidence  did  : 
support  the  averment  in  the  indictment  that  the  exposure  occur 
*^  in  a  certain  open  and  public  place."  This  is  an  indictment 
common  law,  and  the  place  where  the  exposure  is  made  must 
such  as  the  public  have  access  to.  Here  the  place  was  not  visi 
to  any  one  passing  along  the  streets.  In  Sedley's  case  (1  Sid.  16 
the  exposure  was  in  a  oalcony  in  Covent  Garden,  in  sight  £ 
view  ofpersons  passing  along  the  street.  In  Reff.  v.  Webb  (3  C 
Crim.  Cfas.  183;  1  Den.  338),  an  exposure  to  one  person  u 
passage  of  a  public-house  leading  to  the  public  parlour  was  h 
insufficient.  And  so  an  urinal  in  a  public  market  has  been  h 
not  to  be  a  public  place :  {Beg.  v.  Orchard y  3  Cox  Crim.  C 
248.)  The  exposure  must  be  a  public  nuisance  to  rendei 
indictable. 

Eble,  C.J. — We  are  all  clearly  of  opinion  that  in  order 
be  liable  to  an  indictment  for  indecently  exposing  the  person 
is  not  necessary  that  the  man  should  stand  and  expose  his  per 
in  a  public  highway.     If  it  is  in  a  place  where  a  number  of 
Queen's  subjects  can  and  do  see  the  exposure,  that  is  sufficient 

The  rest  of  the  Court  concurring. 

Conviction  affirmed 
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COURT  OF  CRIMINAL  APPEAL. 
November  14,  1863. 

Erle,  C.J.,  WiGHTMAN  and  Williams^  JJ.,  Martin 
and  Bbaj^iwell  BB.) 

Reg.  v.  Rinaldi.  (a) 

f — Photographic  impression  on  glass^^Note  of  foreign  country. 

ing  on  a  glass  plate  a  positive  impression  of  an  undertaking  for 
lyment  of  money  by  a  foreign  state^  by  means  of  photography^ 
it  lawful  authority  or  excuse,  is  a  felony  within  the  24  Sf  25  Vtct. 

s.  19. 

i^  stated  by  Keating,  J.  for  the  opinion  of  this  Court, 
eter  Rinaldi  was  tried    before  me  at  the  last   August 
of  the  Central  Criminal  Court,  upon  an  indictment  framed 
3  statute  24  &  25  Vict.  c.  98,  s.  19,  which  charged  that  he 
iiously,  &c.,  *^  make  upon  a  certain  plate,  to  wit,  a  plate  of 
EC,  an  Austrian  note  for  the  payment  of  one  gulden, 
adictment,  which  was  to  be  considered  a  part  of  the  case, 
d  fourteen  counts, 
irst  was  as  follows : — 

Driminal  Court,)  The  jurors  for  our  Sovereign  Lady  the  Queen 
to  wit.  )   upon  their  oath  present  that  in  a  certain  foreign 

it  is  to  say,  the  empire  of  Austria,  for  a  long  time  previous  to  the 
on  of  the  felony  and  offence  hereinafter  charged,  and  at  the 
m  the  said  felony  and  offence  was  committed,  and  since,  hitherto 
to  the  present  time,  divers  undertakings  for  the  payment  of 
:  the  said  foreign  state,  that  is  to  say,  the  said  empire  of  Austria, 
3e,  issued,  negotiated  and  circulated,  and  were  lawfully  current 
id  foreign  state,  and  that  the  said  undertakings  for  the  payment 
'  were,  and  each  of  them  respectively  was,  during  all  the  time 
»  made,  issued,  negotiated  and  circulated,  and  were  current 
aid,  for  payment  of  a  certain  amount  of  foreign  money,  that 

(a)  Beporttdby  Jorar  Tbompbok,  Eiq.,  Bariister-at-Law. 
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is  to  say,  for  payment  of  one  piece  of  coin  called  a  gulden,  of  the  cu: 
rency  of  the  said  foreign  state,  to  wit,  the  empire  of  Austria,  the  sai 
piece  of  coin  being  lawfully  current  in  the  said  foreign  state,  and  beinj 
during  all  the  time  aforesaid,  of  great  value,  to  wit,  each  gulden  being  • 
the  value  of  two  shillings  in  English  money,  and  each  of  the  said  nndei 
takings  for  the  payment  of  money  being  for  the  payment  of  one  guide 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  prese 
that  Peter  Rinaldi,  late  of  the  city  of  London,  labourer,  well  knowii 
the  premises,  and  whilst  the  said  undertakings  were  so  as  aforesaid  la^^ 
fully  current  in  the  said  foreign  state,  to  wit,  the  empire  of  Austria 
aforesaid,  to  wit,  on  the  23rd  day  of  June,  a.d.  1 863,  in  the  city 
London,  and  within  the  jurisdiction  of  the  Central  Criminal  Com 
wilfully  and  feloniously  and  without  the  authority  of  the  said  forei| 
state,  and  without  lawful  authority  and  without  lawful  excuse,  did  mal 
upon  a  certain  plate,  to  wit,  a  plate  of  glass,  an  undertaking  for  paj 
ment  of  money,  to  wit,  for  payment  of  one  gulden,  purporting  to  be  qd 
of  the  said  undertakings  for  payment  of  money  of  the  foreign  stat 
aforesaid,  to  wit,  the  said  empire  of  Austria,  so  made,  issued,  negotiate! 
and  circulated,  and  lawfully  current  in  the  said  foreign  state,  as  aforesai( 
against  the  form  of  the  statute  in  such  case  made  and  provided,  an( 
against  the  peace  of  our  Sovereign  Lady  the  Queen,  her  crown  m 
dignity. 

It  was  proved  that  the  prisoner  employed  a  photographer  tc 
counterfeit  Austrian  bank  notes,  "his  directions  being  to  tak( 
the  impression  of  the  note  on  glass  by  means  of  the  photographic 
process,  and  then  get  it  engraved  on  metal  or  wood,  so  as  afte^ 
wards  to  strike  off  the  notes  when  the  proper  bank-note  papei 
could  be  procured  from  the  Continent.  The  photographer  accord- 
ingly took  off  on  a  glass  plate  a  **  positive"  impression  of  the  note 
and  showed  it  to  the  prisoner,  who  was  apprehended  wbibl 
approving  of  the  impression  and  giving  further  directions  witli 
respect  to  it.  It  appears  that  the  process  of  photography  conrisb 
in  exposing  to  the  light  a  plate  of  glass  properly  prepared  witl 
collodion,  with  the  note  opposite,  by  which  means  the  shadow  oi 
impression  of  the  note  is  produced  upon  the  glass.  This  im^refr 
sion  is  called  a  "  positive,"  and  by  converting  it  into  a  *^  negative,' 
which  is  easily  done,  notes  can  either  be  printed  by  photography  t( 
any  extent  on  properly  prepared  sensitive  paper,  or  may  be  engravet 
from,  as  directed  to  be  done  by  the  prisoner ;  but  the  impresaoi 
of  the  note  could  not  be  printed  or  engraved  until  the  positiv< 
was  converted  into  a  negative.  The  impression  was  described  b; 
the  witness  as  a  mere  shadow  on  the  surface  of  the  glass,  and  easil; 
washed  off  until  fixed ;  and  it  was  found  necessary  to  varnish  th 
impression  taken  in  order  to  fix  it  for  production  at  the  trial. 

The  counsel  for  the  prisoner  objected  that  no  offence  was  proved 
that  the  statute  did  not  contemplate  the  use  of  photography,  bn 
an  ^^  engraving  or  making,"  by  cutting  into  the  surface  of  bob 
material  for  the  purpose  of  taking  impressions  therefrom,  tb 
producing  an  evanescent  shadow  of  the  note  upon  glass^  thoug 
intended  to  be  subsequently  used  for  the  purpose  of  engravini 


CRIMINAL  LAW  OASES.  S93 

was  not  within  the  statute,  and  that  the  engraving  of  the  note^  ^^' 

which  was  ultimately  contemplated  and  directed  by  the  prisoner,  rdiIldi* 

never  was  made.  

I  thought  the  case  within  the  statute,  and  so  directed  the  jury,  ^^^' 

who  found  the  prisoner  guilty,  and  I  respited  the  judgment  for  jroryay  bst 

the  opinion  of  the  Court  of  Criminal  Appeal.  photagraph^ 

H.  S.  Keating. 

Metcalfe  for  the  prisoner. — The  procuring  of  the  copy  of  the 
note  to  be  photographed  in  the  **  positive,**  was  not  engraving 
or  making  an  undertaking  for  payment  of  money  within  the 
meaning  of  sect.  19  of  24  &  25  Vict  c.  99,  which  enacts  that 
**  whosoever^  without  lawful  authority,  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  engrave,  or  in  anywise  make 
upon  any  plate  whatsoever,  or  upon  any  wood,  stone  or  other 
material,  any  bill  of  exchange,  promissory  note,  undertakinjg,  or 
order  for  payment  of  money  or  any  part  of  any  bill  of  ex- 
n  change,  promissory  note,  undertaking,  or  order  for  payment  of 
iv  money,  in  whatsoever  language  the  same  may  be  expressed, 
and  whether  the  same  shall  or  shall  not  be,  or  be  intended 
to  be  under  seal,  purporting  to  be  the  bill,  note,  undertaking 
or  order,  or  part  of  the  bill,  note,  undertaking,  or  order 
of  any  foreign  prince  or  state,  or  of  any  minister  or  officer 
in  the  service  of  any  foreign  prince  or  state,  or  of  any  body 
corporate,  or  body  of  the  like  nature  constituted  or  recognised  by 
any  foreign  prince  or  state,  or  of  any  person  or  company  of  persons 
resident  m  any  country  not  under  the  dominion  of  Her  Majesty, 
or  shall  use  or  knowingly  have  in  his  custody  or  possession,  any 
plate,  stone,  wood,  or  other  material  upon  which  any  such  foreign 
Dill,  note,  undertaking  or  order,  or  any  part  thereof,  shall  be 
1  engraved  or  made,  or  shall  knowingly  oner,  utter,  dispose  of  or 
put  oflF,  or  have  in  his  custodv  or  possession,  any  paper  upon 
which  any  part  of  such  foreign  bill,  note,  undertiiing  or  order  shall 
henoade  or  printed  shall  be  guilty  of  felony."  This  was  a  mere 
shadow  on  glass,  which  had  to  be  varnished  in  order  to  preserve  it 
V  \  for  the  sake  of  its  being  used  as  evidence  in  the  case.  It  required 
?  another  process  to  be  gone  through  before  it  could  be  converted 
^  into  an  *^  engraving"  or  "  making."  No  doubt  what  was  done  was 
E  an  element  in  the  process ;  but  from  a  ^'  positive"  impression  you 
c  could  not  engrave  a  copy  of  the  undertaking.  It  might  have  been 
an  overt  act,  showing  that  the  prisoner  intended  to  engrave,  but  it 
4  was  not  complete  so  as  to  come  within  this  section.  Gambertv. 
j!  BaU  (32  L.  J.  166,  C.  P.),  which  decided  that  photographic  copies 
I  of  an  engraving  were  within  the  Copyright  Acts,  has  no  apphca- 
*'        tion  to  this  case. 

Poland,  for  the  prosecution,  was  not  called  upon. 

Eble,  C.  J. — I  am  of  opinion  that  this  conviction  was  right. 

(His  Lordship  then  read  the  language  of  the  section.)      The 

prisoner  clearly  made  on  a  plate  of  glass  an  undertaking  for  the 

payment  of  money.     An  undertaking  for  the  payment  of  money 
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lies  in  a  certain  fonn  of  words.     The  process  adopted  in  te 
on  a  plate  the  positive  impression  of  the  note,  is  to  put 

Elate  the  exact  words  more  perfectly  than  could  have  bee 
efore  the  discovery  of  photography.  The  object  of  the 
upon  which  this  indictment  is  founded  is  to  prevent  the  c 
felting  of  foreign  securities.  Leaving  out  of  considerat 
question  of  intent,  this  is  a  copying  of  an  undertaking 
payment  of  money ;  and  the  prisoner  does  that  without  au 
or  excuse.  And  I  am  of  opinion  that  the  case  is  within  the 
as  it  is  clearly  within  the  intention  of  the  statute.  It  ha 
pressed  upon  us  that  this  photographic  impression  was  m( 
preliminary  process,  and  in  an  evanescent  form.  But  the 
may  apply  to  any  stage  of  the  process,  and  though  this 
graphic  copy  was  in  the  first  stage  only,  and  in  the  evai 
form,  the  prisoner  was  clearly  guilty  of  the  offence  of  i 
within  the  statute. 


The  rest  of  the  Court  concurring. 


Conviction  affix 
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COURT  OF  CRIMINAL  APPEAL. 

November  21,  1863. 

{Before  Erle,  C. J.,  Wightman,  J.,  Williams,  J., 
Martin,  B.,  and  Ejsating,  J.) 

Reg.  v.  William  White  Watts,  (a) 

positions — Mode  of  taking — Irregularity — 11  Sf  \2  Vict.  c.  42,  8^  17. 

note  of  the  evidence  before  the  committing  magistrate^  consisting  of 
\e  toitnesses'  names  and  the  heads  of  what  each  could  provcy  was 
7Aen  in  the  open  Court.  Then  the  prisoner  and  the  witnesses  were 
then  into  a  room,  and  another  clerk  examined  the  witnesses  from 
tc  note,  in  the  absence  of  the  magistrate,  and  there  wrote  down  the 
9'^^wers,  and  the  witnesses  then  signed  the  paper,  and  the  prisoner  was 
^t  asked  if  he  would  then  cross-examine  the  witnesses ;  but  he  did 
^<JSS'examine  them  by  his  attorney  in  Court.  The  prisoner  and 
witnesses  were  then  again  taken  into  the  Court  before  the  magistrate 
9^d  the  depositions  read  over  to  them  ;  the  magistrate  then  asked  the 
^'^isoner,  in  the  usual  way,  what  he  had  to  say,  and  signed  the  depo' 
'itiofis. 

^,  that  a  deposition  so  taken  was  irregular  and  inadmissible  in  evidence 
^tthe  trial. 

^ASE  reserved  for  the  opinion  of  this  Court  at  the  Liverpool 
-^    Borough  Sessions : — 

The  prisoner  was  tried  before  me  at  a  Court  of  Quarter 
Bssions  of  the  Peace  holden  in  and  for  the  borough  of  Liverpool, 
ithe  25th  of  May,  1863;  he  was  indicted  for  larceny  from  his 
aster. 

It  was  proved  that  one  of  the  witnesses  examined  before  the 
mmitting  magistrate  was  unable  to  attend  the  trial  as  a  witness 
reason  of  illness. 

It  was  then  proposed  on  behalf  of  the  prosecution  to  put  in 
idence  his  deposition  taken  before  the  committing  magistrate, 
i  for  this  purpose  a  witness  was  called  who  proved  that  the 
position  was  taKen  in  accordance  with  the  invariable  and  long- 

ia)  lUporttd  bj  Jobn  TBOHPtoif,  Esq.,  B«nuiir->«fe-LMr. 
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Reg.        established   practice  of  the  Magistrate's  Court;   that  when  th^ 
Watts.      prisoner  was  before   the  magistrate,   he   was    defended    by   a^ 

attorney,  who  had  a  full  opportunity  of  cross-examining,  and  dS 

^^-        cross-examine  the   witnesses ;    that  a  note  of  the  evidence  j^v^ 
DeiwsUwM-^  before  the  committing  magistrate,  consisting  of  the  names  of  tH 
Evidence,     witnesses  and  the  heads  of  what  each  could  prove,  was  taken  by^ 
clerk  to  the  magistrates ;    that  afterwards  the  prisoner  and  tS 
witnesses  were  taken  into  a  room,  and  that  there  another  clec-v 
who  had  not  been  present  at  the  examination  before  the  mag-m 
trates,  examined   the  witnesses  from   the  aforesaid  note   in  t:.l 
absence  of  the  magistrate,   and  there  wrote  down  the   answer 
and  that  the  witnesses  then  signed  the  paper  so  written  by  the 
said  last-mentioned  clerk ;    that  the  prisoner's  attorney  was  no^ 
there,  though  he  mi^ht  have  been  if  he  had  liked,  and  that  tlie 
prisoner   was  not  asked   if    he   would  then  cross-examine    the 
witnesses,  and  did  not  cross-examine  them. 

That  afterwards  the  prisoner  and  the  witnesses  were  again 
taken  before  the  magistrate,  and  the  evidence  so  taken  and 
written  down  by  the  clerk  in  the  room,  in  the  absence  of  tbc 
magistrate,  was  read  over  to  them ;  that  the  prisoner  was  not  then 
asked  if  he  would  cross-examine  the  witnesses;  that  his  attomej 
was  not  there,  though  he  might  have  been  if  he  had  liked ;  that 
the  magistrate  then  cautioned  the  prisoner,  who  then  signed  his 
own  statement,  and  the  magistrate  then  signed  the  papers  so 
written  as  last  aforesaid ;  that  one  of  the  depositions  contained  in 
the  said  last-mentioned  paper  was  the  deposition  tendered  in 
evidence  before  me. 

It  was  objected  on  behalf  of  the  prisoner  that  such  deposition  was 
not  taken  in  accordance  with  11  &  12  Vict.  c.  42,  s.  17,  and  was 
therefore  inadmissible ;  and  the  following  authorities  were  cited: 
Reg.  V.  Arnold  (8  C.  &  P.  622) ;  Reg.  v.  Johnson  (2  C.  &  K.  394): 
Reg.  V.  Christopher  (1  Den.  C  0.  536 ;  4  Cox  Crim.  Cas.  76); 
Caudle  v.  Seymour  (1  Q.  B.  889). 

I  admitted  the  deposition,  and  the  prisoner  was  convicted ;  but 
having  doubts  as  to  its  admissibility,  I  granted  this  case  fof  the 
opinion  of  your  Lordships,  whether  the  said  deposition  so  taken 
was  properly  admitted. 

I  respited  judgment  and  the  prisoner  was  admitted  to  bail. 

Leofric  Temple, 
Assistant  Barrister  to  the  Recorder  of  Liverpool, 

27th  May,  1863. 

Littler^  for  the  prisoner. — The  depositions  were  inadmissible. 
They  were  not  taken  in  accordance  with  11  &  12  Vict  c.  42,8.1'- 
The  legislation  in  respect  of  the  deposition  of  witnesses  is  narrated 
in  2  Russ.  on  Crimes,  889.  In  1  Taylor  on  Evidence,  ss.  452 
et  seq.^  referring  to  Reg.  v.  Potter  (7  C.  &  P.  650) ;  and  Beg»  v. 
Thomas  {lb.  817),  it  is  stated  that  it  was  the  intention  of  the  Act 
that  the  magistrate  should  be  present  when  the  depositions  of  tbe 
witnesses  are  taken.     [Mabtin,  B. — The  question  is  whether  this 
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depoeitioii  was  taken  in  compliance  with  the  Act.]      It  is  not        Rkg. 
stated  in  the  case,  but  it  is  the  practice  at  Liverpool  for  several      watts 

x^lerks  to  be  employed  at  the  same  time  in  taking  the  depositions 

of  witnesses  in  different  cases  when  the  magistrate  is  not  present.  ^863. 
The  clerk  may  add  or  omit  questions.  Virtually  he  exercises  the  j^  "^on^ 
power  intended  to  be  exercised  by  the  magistrate.  [Martin,  B.  ^/SiX! 
— My  brother  Willes  mentioned  to  me  that  the  same  objection  as 
that  taken  here  was  made  before  him  at  Liverpool,  and  that  he 
understood  that  it  was  the  universal  practice.  I  nave  always  been 
surprised  at  the  great  difference  in  the  length  of  the  cross-examin- 
ation of  witnesses  when  before  justices  and  before  judges,  but  I 
can  now  understand  how  it  is  that  in  the  former  case  the  cross- 
examination  extends  only  to  a  line  or  two.]  In  the  schedule  to 
11  &  12  Vict.  c.  42,  the  depositions  are  stated  to  be  '^  taken 
and  sworn  before  me,"  L  e.,  before  the  magistrate.  The 
evidence  which  was  taken  before  the  magistrate  is  not  returned, 
and  that  which  was  not  taken  before  him  is  returned.  In 
Cknstopher^s  case  a  magistrate's  clerk  at  his  own  office  drew  up 
depositions  &om  minutes  taken  before  a  magistrate  and  questions 
asked  by  him,  and  it  was  held  that  a  witness  in  cross-examination 
might  be  asked  what  he  had  then  said  to  the  magistrate's  clerk 
without  putting  in  the  depositions  which  had  been  afterwards  read 
over  in  the  presence  of  the  prisoner  and  witnessed  before  the 
magistrate.  The  reasoning  also  in  Caudle  v.  Seymour  (1  Q.  B. 
^89),  applies. 

JameSf  Q.  C,  for  the  prosecution,  said  that  he  appeared  to  hear 
the  judgment  of  the  Court,  and  not  to  argue  in  support  of  the 
prevailing  practice.  The  prosecutors  were  desirous  that  the 
Court  should  lay  down  a  rule  for  the  guidance  of  the  magistrates 
of  Liverpool  on  future  occasions.  His  own  mind  was  opposed  to 
the  practice,  and  he  would  not  argue  in  support  of  what  he  did 
not  approve.  If  the  Court  did  not  sanction  the  practice  the 
Corporation  would  put  themselves  in  position  to  have  further 
Msiatance  for  the  discharge  of  the  magisterial  duties.  The  learned 
Assistant-Barrister  was  of  opinion  that  the  depositions  were 
inadmissible,  but  reserved  the  case  in  order  that  the  question 
ought  be  raised  and  settled.  No  blame  attached  to  the  magis- 
trates. [WiGHTMAN,  J. — The  officer  of  this  Court  informs  us 
^kat  the  practice  in  London  and  the  Metropolitan  Police  Courts 
^  to  take  the  depositions  in  the  presence  of  the  magistrate. 
Martin,  B. — I  do  not  think  it  would  be  considered  essential  for 
tte  magistrate  himself  to  write  down  the  answers.] 

Erle,  C.J. — I  think  that   the  depositions  were  inadmissible, 

l)ot  having  been  properly  taken.     The  statute  requires  the  depo- 

^'tions  to  DC  taken  uown  in  writing  in  presence  of  the  magistrate 

Hod  of  the  prisoner,  and  that  the  prisoner  shall  be  at  liberty  to 

cross-examine  the  witnesses  in  the  presence  of  the  magistrates.  In 

"this  case  those  requirements  have  not  been  complied  with.     It  is 

not  our  province  to  lay  down  any  regulations  as  to  the  particular 

<way  in  which  depositions  should   be  taken,  but  to  decide  the 
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Rm-  anestioii  before  U89   and  all  that  we  now  sa^  is,  that  tfaea 

Watib.  o^ontionB  were  improperly  taken.    The  conviotion  Uierefore  wi 

'  be  quashed. 

ises.  The  rest  of  the  Conrt  concorring, 

:^^|2S£r  Concictumqiuuhed. 


COURT  OF  CBIMINAL  APPEAL. 

November  21,  1863. 

(Before  Erle,  C. J.,  Wiqhtman,  and  Williams,  JJ.,  Mabtin,  ^ 
and  Keating,  J.) 

Beg.  v.  G.  H.  Bren.  (a) 

Embezzlement — Clerk  or  servant — Friendly  Society — Committeemaf^^ 

Two  friendly  societies  appointed  a  committee^  of  which  the  defend^^ 
was  a  member^  to  conduct  an  excursion ;  the  committee  employed 
defendant  and  several  others  to  sell  tickets.  It  was  his  duty  to  j^:^ 
over  the  money  so  received  (which  was  to  belong  to  the  two  societies  '^ 
a  person  appointed  by  the  committee,  but  he  received  no  remunera^^o 
for  his  services : 

Held,  that  he  was  a  joint  owner  of  the  money,  a7id  not  a  clerk  or  sert?€Mm 
within  the  24  4r  25  Vict.  c.  96,  s.  68,  liable  to  be  indicted  ybr 
embezzlement, 

THIS  case  was  reserved  for  the  opinion  of  this  Court,  hy  the 
Deputy -Becorder  of  Beading  at  tne  Borough  Sessions. 

George  Holgate  Bren  was  charged  that  he,  being  employed  bs 
servant  to  D.  L.  (naming  the  other  members  of  the  committee) 
did  whilst  he  was  so  em^ojed  receive  and  take  into  hisjpossessoo 
24^.  for  and  in  the  name  and  on  the  account  of  the  said  V.  L.,  &c^ 
his  masters,  and  the  said  money  did  fraudulently  and  felonioQsIf 
embezzle. 

The  persons  above-named,  with  the  said  George  Holgate  Breo» 
were  a  committee  formed  from  the   members  of  two  friendly 

(a)  Beported  by  JoHir  THOMPsoir,  Esq.,  Barriiter-ftt-Law. 
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>(HAetieB>  .called  the  Exoelsior  and  the  Boyal  Berkshire  Lo^es,  for       ^^^ 
^e  puipese  of  oonductiog  an  excursion  hj  the  South-Easftem       bkIui. 

Sioilway.  

The  said  committee  nominated  certain  persons  to  sell  tickets^        |^^* 
entitling  the  bearers  to  share  in  the  excursion,  and  issued  to  them  EmbezzUtnen^ 
the  tiekets-for  sale.    The  tickets  and  the  money  produced  by  the    —curkm- 
sale  of  them  belonged  to  the  two  fnendly  societies ;  each  lodge     »«•«'«»'• 
being  entitled  in  proportion  to  the  number  of  its  members.    The 
duty  of  the  persons  appointed  to  sell  tickets  was  to  pay  over  the 
money  received  from  the  sale  of  them  to  a  person  appointed  by  the 
committee  to  receive  it  for  the  use  of  the  societies.    TEhey  received 
no  remuneration  for  their  services. 

The  said  George  Holgate  Bren  was  a  member  of  the  Boyal 
Berkshire  Lod^e,  and  one  of  the  persons  nominated  by  the  com- 
>^ttee  to  sell  tickets.  A  certain  number  of  tickets  were  issued  to 
'^^im  for  sale^  which  he  sold,  and  instead  of  paying  over  the  money 
'^^  the  persons  appointed  by  the  committee  he  fraudulently  appro* 
.Seriated  it 

The  case  was  tried  before  me,  acting  as  Deputy  to  the  Recorder 
^*Vff  the  Borough  of  Reading,  on  Tuesday,  the  27th  Oct 

The  jury  found  that  the  said  George  Holgate  Bren  was  em- 
^t^loyed  by,  the  committee;  that  while  so  employed  he  received 
^^Ae  money  mentioned  in  the  indictment  in  the  name  and  on 
!^Jie  account  of  the  committee,  and  fraudulently  converted  it  to 
^^is  use. 

Whereupon  T  directed  a  verdict  of  guilty,  subject  to  the  opinion 
^^f  this  Court,  whether  he  was  employed  "  for  the  purpose,  or  in 
"^le  capacity  of  a  clerk  or  servant,"  within  the  meaning  of  the  68th 
Section  of  24  &  25  Vict  c.  96,  and  whether  being  a  member  of  the 
^cmmittee  and  of  one  of  the  societies,  and  thus  a  joint  owner  of 
^le  tickets,  and  the  money  produced  by  the  sale  of  them,  he  could 
*>€  lawfully  convicted. 

Judmnent  has  been  postponed,  and  the  prisoner  discharged  on 
Recognizance  of  bail  to  appear  and  receive  judgment 

Reading,  Oct.  29,  1863.  T.  Bros. 

Pater  for  the  defendant. — The  conviction  cannot  be  sustained. 
The  defendant  was  a  mere  trustee,  and  was  not  employed  as  a 
clerk,  or  in  tlie  capacity  of  a  clerk.  He  received  no  remunera- 
tion, and  was  not  under  the  control  of  any  one.  In  Reff,  v.  May 
(IL.  &  C.  13;  8  Cox  Crim.  Cas.  421),  a  person  who  was  to 
be  allowed  commission  on  all  business  that  he  did  for  the  prose- 
cutors, and  who  was  to  account  to  them  for  any  money  he  might 
deceive,  immediately  on  the  receipt  of  it,  was  held  not  to  be  a 
clerk  or  servant  within  the  7  &  8  Geo.  4,  c.  29,  s.  47.  In  that 
Case,  Cockbum,  C.  J.,  said,  that  the  relation  of  clerk  or  servant 
implied  control.     Here  the  defendant  was  subject  to  none. 

Mabtik,  B. — The  prisoner  was  more  like  a  managing  partner 
than  anything  else. 

Harington  for  the  prosecution. — Although  the  defendant  was  a 
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member  of  the  committee  and  jointly  interested  m  the  fund,  f€ 
according  to  Rea,  v.  Proud  (9  Cox  Crim.  Cae,  22),  and  M^*  n 
Burgess  (9  Cox  Crim.  Cas.  302),  he  was  liable  to  be  convictea  fiw  ] 
the  embezzlement. 

Mabtin,  B. — In  ProucCs  case  the  prisoner  was  a  paid  secretmy,  | 
and,  as  such,  under  a  contract   to  receive  and  pay  over  tb#  { 
money,  and  until^he  had  paid  it  over  he  held  it  on  behalf  of  his 
employers. 

Harington. — In  Burgesses  case  the  prisoner  was  a  member  of  tii«  I 
society,  and  was  held  liable  to  be  convicted  of  larceny  for  taking  ] 
money  belonging  to  the  society. 

Martin,  B. — A  shareholder  in  a  joint^stock  bank  bas  t^| 
interest  in  the  money  in  the  bank,  only  in  the  net  profits. 

Erle,  C.J. — We  are  all  of  opinion  that  the  coovictioa  canoofcl 
foe  sustained.  The  defendant  was  a  member  of  the  commitcee^  1 
and  so  a  joint  owner  of  the  money.  And  we  think  that  be  was] 
not  chargeable  as  a  clerk  or  servant,  and  so  not  lifible  upon  ' 
indictment. 

Martin,  B. — I  also  think  that  the  defendant  was  neither  %\ 
clerk  or  servant,  nor  employed  in  the  capacity  of  a  derk 
servant. 

The  rest  of  the  Court  concurring, 

ConvkUm  quaMketL 
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^OURT  OP  QUEEN'S  BENCH. 

June  8  and  9,  1863. 

Reg.  v.  John.  Rea.  (a) 

il  information— Plea  of  justijication  to  counts  for  words 
en — Setting  aside  plea  on  motion — Stat  6  §•  7  Vict.  c.  96. 

irt  refused  to  set  aside  on  motion  a  plea  of  justification  pleaded 
tnts  of  a  criminal  information  for  words  spoken  of  and  to  a 
n  acting  magisterially ^  leaving  the  party  to  demur  if  he  thought 


3  was  a  motion  on  behalf  of  the  prosecutor  to  have  the 
pecial  plea  filed  by  the  defendant  to  counts  1  to  13  of  the 
i  information  taken  off  the  file.  The  case  was  one  of  a 
1  information.  The  information  contained  nineteen  counts. 
rst  eight  counts  were  for  words  spoken  to  and  of  the 
tor  in  the  execution  of  his  ofiice  of  Mayor  of  Belfast 
residing  at  a  meeting  of  the  town  council,  and  with  intent 
^  the  prosecutor  into  contempt  in  the  execution  of  his 
md  to  bring  his  office  into  contempt ;  the  ninth,  tenth, 
b,  and  twelfth  for  words  spoken  with  the  same  intent  of  the 
tor  while  acting  in  the  execution  of  the  duties  of  his 
the  thirteenth,  fourteenth,  fifteenth,  and  sixteenth  for 
spoken  of  the  prosecutor  while  presiding  as  mayor,  with 
to  insult  him  in  the  execution  of  the  duties  of  his  office, 
provoke  him  to  a  breach  of  the  peace ;  and  the 
enth,  eighteenth,  and  nineteenth  for  composing  and 
lug  a  libel  of  the  prosecutor  as  mayor,  and  of  and  con- 

him  in  the  execution  of  the  duties  of  his  office.  The 
5r  pleaded,  1st, — To  the  whole  information  "not  guilty.'* 
Do  counts  1  to  13  a  justification,  that  the  words  spoken 
ue,  that  it  was  for  the  public  benefit  that  they  should  be 

and  that  it  was  the  duty  of  the  traverser  as  a  town 

(a)  We  are  iudebted  to  Tht  Trith  Juritt  for  a  report  of  this  caae. 

:.  2  D 
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R»'-0'  councillor  of  Belfast,  to  speak  them.     3rd, — To  the  eig 

]^  nineteenth,  and  twentieth  counts  (a),  that  the  matters  comp 

published  were  true,  that  it  was  for  the  public  benefit  1 

1S63.  should  be  composed  and  published,  and  that  it  was  the 

ijrimmii  ^^^  traverser  as  such  town  councillor  to  compose  and 

information —  them. 

^^r^^^r  ^^^y^  Q-^'  (^^*  ^*°^  Brewster,  Q.C.,  Harrisony  Q.C.,  an( 
j^r**  *  for  the  prosecutor.  The  pleas  which  we  complain  of 
Lord  Campbell's  Act,  6  &  7  Vict.  c.  96,  does  not  appl 
case.  [Hayes,  J. — Is  there  any  jurisdiction  in  this  Court  to 
on  motion  pleas  as  embarrassing,  or  false,  or  sham  in 
cases  ?  It  was  considered  a  bold  measure  to  give  that  { 
civil  matters ;  and  I  do  not  remember  any  case  of  setting 
striking  out  pleas  in  criminal  cases.]  There  can  be  no  diffic 
jurisdiction  if  you  consider  this  plea  an  abuse.  Then, 
traverser  is  an  attorney,  an  officer  of  the  court.  Suppos 
the  statute  of  Anne  giving  liberty  to  plead  double  in  civi 
party  had  taken  on  himself  in  a  civil  case  to  plead  doub! 
not  the  Court  have  set  the  second  plea  aside  ?  Then  these 
badly  pleaded.  The  Act  of  Parliament  requires  a  plea  < 
cation  in  a  criminal  case  to  be  pleaded  exactly  as  in  cii 
(Hayes's  Crim.  Law,  754 ;  stat.  6  &  7  Vict,  c  96,  s.  6 ;  Bai 
Thompsatiy  8  Sc.  34.)  In  mandamus  cases,  if  an  iniprop 
filed,  a  motion  may  be  made  to  take  it  off  the  file :  (Ta 

'  Mandamus,  386.) 

M^Donoffhf  Q.C.  and  M^Mahon  for  the  traverser. —  The 
of  defences  in  civil  cases  does  not  apply.  They  are  the  s 
specific  rules ;  and  before  those  rules  were  made  even  si 
would  not  have  been  taken  off  the  file:  {Smith  v. 
4  Bing.  512;  Merrington  v.  Beckett^  2  B.  &  Cr.  81  ;  2 
V.  Langan^  4  Dowl.  642 ;  Hovrigan  v.  G*  Grady ^  13  Ir.  L 
230.)  Hayes's  Crim.  Law,  p.  754,  has  no  bearing  on  t 
The  cases  cited  in  Tapping  on  Mandamus  are  in  our  fa 
the  plea  is  defective  the  prosecutor  should  demur :  (1  C 
Law,  477,  2nd  edit;  Rex  v.  Sutton^  Ist  Wms.  Sai 
The  application  is  not  warranted  by  authority,  nor  sanct 
principle  or  reason.  The  counts  of  the  information  to  \ 
plea  is  pleaded  are  bad:  (Archbold  Cr.  Law,  10th  ed 
Reg,  V.  Langley^  6  Mod.  125 ;  Rex  v.  The  Duke  of  Mm 
New  Sessions  Cases,  195,  s.  c  5  Q.  B.  958  ;  Ex  parte  < 
4  Ad.  &  Ell.  773.)  If  they  demur  to  our  plea  we  can 
on  their  bad  counts.  Lord  Campbell's  Act  does  apply  t 
oral  slander:  {Bagleg  v.  Laurence^  11  Ad.  &  Ell.  921  ; 
Hardy y  8  Ir.  C.  L.  Kep.  452 ;  stat.  32  Geo.  3,  c.  60.) 

Brewster,  Q.C.,  in  reply.  Before  the  statute  6  &  7  V 
no  one  could  plead  a  justification  to  an  information  of  th 
all ;  and  since  the  statute  there  is  no  precedent  of  a  pl< 
been  pleaded  that  the  words  charged  as  spoken  were  tn 

(q)  Sk  in  plea. 
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being  so  a  statute  was  passed ;  and  if  that  statute  applied  to  the        ^*^' 
case  of  words  spoken,  a  question  might  arise  whether  m  this  case        |^ 
they  were  entitled  to  plead  such  a  plea ;  and  that  involves  two        — '- 
considerations;  1st,  is  this  an  information  for  words  spoken?  and        i^^- 
2ndl75  if  it  is,  is  that  a  case  within  the  statute  ?  I  say  that  this  is      c^l^al 
an  information  for  obstructing  a  magistrate  in  the  execution  of  his  infomuttum'^ 
duty.    [Lbfroy,  C.  J. — Let  it  be  ever  so  clear  that  the  statute  does  Ju^cation^ 
not  apply,  are  we  to  decide  that  upon  a  summary  motion  of  this  ^^'**^'^Sjf^ 
Idnd,  there  being  no  appeal  from  our  decision,  or  should  not  the 
question  be  brought  on  by  demurrer?    O'Brien,  J. — If  the  case 
is  60  dear  that  the  plea  is  bad,  you  will  get  judgment    on 
demurrer.] 

Motion  refused,  but  without  costs. 


Srelantr. 

Westmeath  Summer  Assizes,  1863. 

(Before  the  Lord  CniBF  Babon.) 

Reg.  r.  Bodkin,  (a) 

Evidence — Statement  by  prisoner, 

^  yanrer  by  prisoner,  after  his  arrest^  to  a  question  asked  by  police  con- 
stable inadmissible, 

^TT     B.,  a  police  constable,  arrested  the  prisoner,  and  having 

j^Y  •  given  the  usual  and  proper  caution,  proceeded  to  search 

^18  house ;  having  found  the  prisoner's  coat,  which  was  wet  from 

Washing,  the  constable  asked  tne  prisoner  why  he  had  washed  his 

coat? 

Battersby,  Q.C.,  for  the  prosecution,  proposed  to  give  in 
evidence  the  prisoner's  answer  to  this  question. 
Curran  and  Molloy,  for  the  prisoner,  objected. 
The  Chief  Baron  ruled  that  the  answer  could  not  be  given  in 
evidence,  and  said  that  where  a  constable  arrests  a  party  he  ought 
to  abstain  from  asking  questions;  he  ought  to  leave  that  duty  to 
the  magistrate,  who  alone  has  the  power  to  reduce  to  writing 
what  is  said  by  the  prisoner. 

(a)  Reported  by  CovnAXTVXZ  Mollot,  Esq.,  Birrister-ftt-Law. — (From  the  fiHsh  Jurint^ 
bj  penmsnon). 

2  D  2 
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Westmeath  Summer  Assizes,  1863. 

(Before  the  Lord  Chief  Baron.) 

Reg.  v.  Bodkin,  (a) 

Practice —  Counsel. 

'Counsel  is  noi  to  state  in  his  address  to  jury  statements  made  by  prison^^ 
.  after  his  arrest, 

BATTERSBY,  Q.C.,  in  his  opening  address  for  the  proseci^^ 
tion,  was  about  to  state  to  the  jury  the  particulars  of  certafc^^ 
statements  which  the  prisoner  had  made  to  police  constables  and  ^^ 
magistrate  after  his  arrest. 

Curran  and  Molloy,  for  the  prisoner,  objected,  and  said  it  hac:3 
always  been  held  not  proper  for  counsel  to  state  to  the  jury  in  hi  ^ 
opening  address  admissions  made  by  the  prisoner,  inasmuch  tt  -^^ 
they  are  frequently  afterwards  rejected  as  inadmissible. 

The  Chief  Baron  said  that  in  the  course  of  his  experience  a— —8 
CJrown  prosecutor  he  had  never  known  such  statements  to  b-  -^ 
introduced  into  the  addresses  of  counsel  opening  the  case  for  th    — e 
Crown  ;  and  that  even  if  it  were  necessary  now  to  create  a  prece-^ 
dent,  he  would  make  one,  and  rule  that  they  should  not  be  statecr"3« 

(a)  Reported  by  CoziSTAirriNB  Mollot,  Esq.,  Barriflter-at-Law.— {From  the  Iritk  /irC^ 
hj  permusion). 
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COURT  OF  CRIMINAL  APPEAL. 

November  22,  1862,  and  November  24,  1863. 

^Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellob,  J.) 

Reg.  v.  Samuel  Stannabd.  (a) 

Brothel-keeping — Landlord —  Weekly  tenants. 

^^e  landlord  was  indicted  for  keeping  and  maintaining ^  in  the  first  county 
a  common  bawdy-house^  and,  in  the  second,  a  disorderly  house.  It  was 
jproved  that  the  house  was  let  out  in  apartments  to  young  women  by  diS" 
tinct  takings  as  weekly  tenants^  but  the  landlord  did  not  occupy  any  part, 
nor  keep  Oie  key^  nor  reserve  to  himself  any  right  of  entry.  The  tenants 
occupied  the  house  as  a  brothel  and  so  as  to  cause  it  to  be  a  scandal  to 
the  neighbourhood.  The  only  profit  the  landlord  derived  was  an 
increased  rent.  Complaints  were  made  to  the  landlord^  and  he  well 
knew  the  uses  to  which  the  apartments  were  applied  by  his  tenants,  but 
he  took  no  steps  to  remove  the  lodgers : 

T^elfi^  upon  these  facts,  that  the  landlord  did  not  **  keep  or  maintain'* 
a  bawdy-house  or  a  disorderly  house, 

'^ASE   reserved  by  Cockbum,  C.J.,  for  the  opinion  of  this 
^-^  Court 

Samuel  Stannard  was  tried  before  me  at  the  last  Assizes  for  the 
county  of  Suffolk,  upon  the  following  indictments : — 

^liffolk,  \  The  jurors  for  our  Lady  the  Queen,  upon  their  oath  present, 
Xo  wit. )  that  Samuel  Stannard,  on  the  first  day  of  January,  in  the 
^ear  of  our  Lord  One  thousand  eight  hundred  and  fifty-nine,  and  on 
levers  other  days  and  times  between  that  day  and  the  day  of  taking  this 
inquisition,  at  the  parish  of  St.  Mary  Key,  in  the  borough  of  Ipswich,  in 
the  county  aforesaid,  unlawfully  did  keep  and  maintain  a  certain  common 
hawdy-house,  and  in  the  said  house,  for  the  lucre  and  gain  of  him  the  said 
Samuel  Stannard,  certain  persons,  as  well  men  as  women,  of  evil  name 
and  fame,  then  and  there,  and  on  the  said  other  days  and  times,  there 
unlawfuUyand  wilfully  did  cause  and  procure  to  frequent  and  come  together 
the  said  men  and  women  and  whores  in  the  said  house  of  the  said  Samuel 

(a)  Reported  by  John  Thoxfsoh,  Esq.,  Barrister-at-Law. 
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Stannard,  at  unlawful  times,  as  well  in  the  night  as  in  the  day,  the 
there  and  on  the  said  othor  days  and  timejt  there  *^o  be  and  n 
drinking,  tippling,  whoring  and  otherwise  misbehaying  themselves 
lawfully  and  willullj  did  permit,  and  jet  doth  permit,  to  the 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said 
the  Queen  there  inhabiting,  being,  residing  and  passing,  to  thi 
example  of  all  others  in  the  like  case  offending,  and  against  the 
of  our  said  Lady  the  Queen,  Her  Crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pi 
that  the  said  Samuel  Stannard,  to  wit  on  the  said  di-st  day  of  Jao 
in  the  year  aforesaid,  and  on  the  said  other  days  and  times  aforesai 
the  said  parish  of  St  Mary  Key,  in  the  borough  aforesaid,  in  the  o 
aforesaid,  unlawfully  did  keep  and  maintain  a  certain  commoi 
governed  and  disorderly  house,  and  in  the  said  last-mentioned  house,  f 
lucre  and  gain  of  him  the  said  Samuel  Stannard,  certain  persons,  ai 
men  and  women,  of  evil  name  and  fame,  and  of  dishonest  convers 
then  and  there  and  on  the  said  other  days  and  times,  there  unla? 
and  wilfully  did  cause  and  procure  to  frequent  and  come  togethei 
the  said  men  and  women,  in  the  said  house  of  him  the  said  St 
Stannard,  at  unlawful  times,  as  well  in  the  night  as  in  the  day,  thei 
there  and  on  the  said  other  days  and  times,  there  to  be  and  n 
drinking,  tippling,  whoring  and  otherwise  misbehaving  themselves 
lawfully  and  wilfully  did  permit,  to  the  great  damage  and  cor 
nuisance  of  all  the  liege  subjects  of  our  Lady  the  Queen  there  inhab 
being,  residing  and  passing,  to  the  evil  example  of  all  others  i 
like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Q 
Her  Crown  and  dignity. 

The  facts  proved  were  as  follows : — 

The  house  in  question  was  inhabited  entirely  by  women, 
lived  by  prostitution  openly  carried  on,  and  whose  conduct 
often  riotous  and  grossly  indecent,  so  as  to  be  a  scandal  and  of 
to  the  neighbourhood. 

The  defendant  was  the  owner  of  the  house,  but  he  occupie 
part  of  it,  neither  did  he  keep  the  key,  or  reserve  to  himself 
right  of  entry.  The  apartments  throughout  the  house  were  1 
weekly  tenants,  who  occupied  separately  under  distinct  tak 
each  lodger  having  her  own  room,  her  own  key,  and  a  door  ( 
ing  either  into  the  street  or  into  a  passage  communicating 
the  street. 

The  defendant  had  nothing  whatever  to  do  with  the  mai 
ment  of  the  house  (if  indeed  a  house  thus  divided  into  distinc 
separate  holdings  could  be  said  to  be  managed  as  a  house) 
any  part  of  it. 

He  received  no  share  of  the  earnings  of  the  women,  nor  di 
derive  any  benefit  therefrom,  except  so  far  as  he  may  be  si 
have  done  so  incidentally  from  their  ability  to  pay  their  rent  ] 
thereby  increased. 

He  had  no  control  over  the  tenants,  except  such  as  might 
indirectly  from  his  power  as  landlord  to  determine  the  tei 
from  one  week  to  another.  He  only  went  to  the  house  to  o 
the  weekly  rent  from  the  different  lodgers,  or  when  being  pr 
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»y  the  complaints  of  the  neighboars,  he  went  (as  sometimes  hap-       B'w- 
^ned)  to  endeavour  to  prevail  on  the  inmates  to  be  more  orderly    stj^^^,^^ 
X  their  behaviour.  .V 

On  the  other  hand,  it  was  abundantly  clear  that  he  perfectly        ^8*^ 
rcU  knew  the  use  to  which  the  apartments  were  applied  by  the  saw^w 
sveral  lodgers,  and  that  he  let  the  apartments  with  a  full  know-      teqn^, 
sdge  that  thev  would  be  applied  to  the  purposes  of  prostitution 
nd  with  a  perfect  assent  on  nis  part  to  their  being  so  applied. 

A  question  presented  itself  whether,  under  these  circumstances, 
l^e  defendant  could  be  considered  as  having  *^  kept"  the  house  in 
bae  legal  sense  of  that  term. 

Entertaining  serious  doubt  how  far  the  indictment  could,  on 
:^  e  state  of  facts  I  have  stated,  be  supported,  I  thought  it  best, 
Tx  the  whole,  to  direct  a  verdict  of  Guilty,  reserving  the  case  for 
1  e  consideration  of  this  Court. 

COCKBUBN. 

No  counsel  appeared  for  the  prisoner. 

November  22,  IS62.— Metcalfe  ( Orridffe  with  him),  for  the 
x-osecution. — It  is  submitted  that  the  conviction  was  right.  The 
'^  Geo.  3,  c.  36,  s.  8,  defines  who  shall  be  deemed  to  be  the 
:eeper  of  a  bawdy-house,  **  And  whereas  by  reason  of  the  many 
ubtle  and  crafty  contrivances  of  persons  keeping  bawdy-houses, 
;a.ming-houses,  and  other  disorderly  houses,  it  is  difficult  to  prove 
vho  is  the  real  owner  or  keeper  thereof,  by  which  means  many 
lotorious  offenders  have  escaped  punishment,  be  it  enacted,  that 
Lnj  person  who  shall  at  any  time  hereafter  appear,  act,  or  behave 
iim  or  herself  as  master  or  mistress,  or  as  the  person  having  the 
sare,  government,  or  management  of  any  bawdy-house,  gaming- 
house, or  other  disorderly  house,  shall  be  deemed  and  taken  to  be 
^e  keeper  thereof,  and  shall  be  liable  to  be  prosecuted  and 
^^nished  as  such,  notwithstanding  he  or  she  shall  not  in  fact  be 
he  real  owner  or  keeper  thereof."  [Pollock,  C.B.— What  did 
•*ie  landlord  do  here  as  master  or  mistress?]  He  let  it  out 
o  ^  young  women,  and  so  made  himself  responsible  for  the 
^^isance.  The  depositing  of  naptha  in  large  quantities  in  a 
Warehouse  has  been  held  to  be  indictable  as  a  nuisance:  (Reg.  v. 
I^ter,  7  Cox  Grim.  Gas.  342.)  So,  in  Reff.  v.  Moore  (3 
fi»  &  Ad.  184),  the  defendant  was  held  indictable  for  keeping 
^  pigeon  shooting-ground,  and  thereby  causing  persons  to 
<iome  upon  the  highway  adjoining  with  guns  to  shoot  the  stray 
})igeons.  So,  here,  the  landlord  may  be  said  to  bring  these  youn^ 
women  together,  knowing  their  way  of  life  and  to  what  uses  in  all 
probability  the  apartments  will  be  applied.  [Pollock,  G.  B. — 
No  doubt  the  lodgers  were  each  liable  for  keeping  a  bawdy-house 
{PieraorCs  case,  2  Lord  Raym.  1197);  but  in  what  sense  does  the 
landlord  keep  the  house  so  as  to  make  him  liable  ?]  He  knew 
the  uses  to  which  the  house  was  to  be  applied,  and  so  was  an 
iccessory  before  the  fact ;  and  under  24  &  25  Vict.  c.  94,  s.  8, 
^as  liable  to  be  indicted  as  a  principal  offender.     He  had  the 
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Beo.        power  of  determining  the  tenancies,  and  neglecting  to  do  ao  vvivs 
STAiraARD.    aiding  and  abetting  the  lodgers  in  so  using  the  house.     In  IZrx?  «.?. 

Pedley  (1  A.  &  E.  822),  it  was  held  that  the  landlord  of  premises 

1863.  \qi  Qut  on  short  tenancies  was  liable  for  a  nuisance  arising  durinor 
BeMdy^houu  *^®  tenancy,  that  being  the  consequence  of  the  nature  of  the 
ketphg.  erection.  So  here,  the  nuisance  arises  from  letting  the  rooms  to 
these  young  women  with  full  knowledge  of  their  way  of  life.  ItL 
Thompson  v.  Gibson  (7  M.  &  W.  456),  the  defendants  were  held 
liable  for  continuing  a  nuisance  from  a  building  erected  under* 
their  superintendence,  although  they  had  no  right  to  enter  uporm 
the  land  to  remove  it.  The  cases  of  RexY»  Medley  (6  0.  &I^- 
292),  and  Rich  v.  Basterfield  (4  C.  B.  783),  were  also  referred  to. 

Cur.  adv,  vulL 

No  counsel  appeared  for  the  prisoner. 

November  24,  1863. — PoLLOCK,  C.B. — In  this  case  the  facts 
were,  that  the  prisoner,  being  owner  of  a  house,  had  let  out  the 
whole  of  it  in  different  apartments  to  young  women  whose  habits 
were  not  of  the  most  moral  kind.  The  prisoner  retained  no  part 
of  the  house,  and  had  no  control  over  any  part  of  it  whatever^ 
No  doubt  the  persons  to  whom  it  was  let,  and  who  used  it  for 
immoral  purposes,  were  themselves  indictable.  Tire  prisoner, 
however,  was  indicted  for  keeping  a  disorderly  house,  and  we  are 
of  opinion  that,  whatever  other  offence  he  may  have  been  guilty 
of,  he  was  not  guilty  of  the  crime  of  keeping  a  disorderly  house* 
He  did  not  keep  the  house,  nor  was  any  part  of  it  kept  by  bim. 
He  had  no  right  to  let  any  one  in  or  refuse  admission  to  any  one 
during  the  tenancy.  We  are,  therefore,  of  opinion  that  the  house 
was  not  kept  by  him,  and  that  the  conviction  ought  to  be  quashed- 

Conviction  quashed. 
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CENTRAL  CKIMINAL  COURT. 

January  7,  1863. 
(Before  Mr.  Justice  Blackbubk.) 
Reg.  v.  Bbeweb  and  Othebs.  (a) 

Evidence^^Practice^^DepasMm. 

'position  of  the  witness  was  placed  in  his  hands  by  prisoner's^ 
\sely  and  he  was  asked  iff  after  looking  at  ii^  lie  adhered  to  an 
erjust  given, 

hat  the  deposition  could  not  be  so  used  unless  it  was  formally 
ithe  prisoner's  evidence. 

S  prisoners  were  indicted  for  feloniously  forging  and 
itering  a  51  note,  purporting  to  be  a  note  of  the  Gt>Yemoc 
te  Company  of  the    Bank  of  England^  with  intent  to 

Fitzroy  Kelly,  Q.C.,  Bovillj  Q.O.,  Hardinge  Giffard^.  and 

ws  for  the  prosecution. 

antincy   Serjt^  D.   D.  Keane,  and  F.   H.  Lewis  for  the 

r  Brewer. 

rge  Smith,  one  of  the  witnesses  for  the  prosecution,  was 

xamined  by  Ballantine,   Seijt.,  and    during    the    cross- 

lation — 

antiney  Serjt.,  to  the  witness : — ^*Is  thia  your  signature?" 

ig  up  the  deposition  of  the  witness  taken  before  tne  magis- 

oer, — This  is  my  signature. 

antine,  Serjt — I  now  propose  to  put  the  deposition  inta- 
tness's  hands,  and  that  he  shoulcl  read  it  through,  and, 
done  SO9 1  propose  to  ask  him  if  he  adheres  to  an  answer 
just  given. 

7itzroy  Kelly. — I  object  to  such  a  course.  The  witness  has 
%  circumstance  that  occurred,  and  it  is  sought  to  refresh  his- 
Y  by  putting  into  his  hands  a  memorandum  or  document 
ide  at  the  time.  The  deposition  is  evidence  as  to  what  he 
1  at  another  time,  and,  if  used,  must  be  formally  put  in.a» 
soner's  evidence. 

(a)  B«poried  by  Robbbt  Ob&ioob,  Ei^  BarriBtar-at-LBW. 
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Ballantine,  Seijt — I  do  not  intend  him  to  nee  it  for  the  pur^^ose     / 
of  refreshing  his  memory.     It  may  be  he  has  said  one  thin^   to*     / 
day  and  another  formerly,  and,  if  so,  I  would   ask  him  if  be     I 
adheres  to  what  he  has  said  to  day.     In  Asx  t.  Edwards  (8  Gar-     I 
&  Payne,  26),  ^Mt  was  proposed  on  the  part  of  the  i>ri8oner  U^     I 

1)ut  the  depositions  into  the  hands  of  a  witness,  and  desire  him  t^    I 
ook  at  his  own,  and  refresh  his  memory  by  it,  and  then  to  aal^    1 
him  whether,  after  having  so  done,  he  would  adhere  to  the  state?*^    \ 
ment  he  had  just  made ;"  and  the  Judges  presiding,  Littledaleanc:^    \ 
Coleridge,  J«J.,  allowed  it  to  be  done.  ' 

Sir  Fitzroy  Kelly, — That  was  shortly  after  the  passing  of  th^^^ 
"  Prisoner's    Counsel  Act,"  and  before  the  Judges  had  met  tC^^ 
consider  the  rules.     A  similar  question  was  raised  in  Rea,  v.  Fon^^^^^ 
(2  Den.  C.  C.  245),  and  Lord  Campbell,  C.J.,  said,  the  propec^K'  -t 
course  was  to  read  the  deposition  at  the  trial,  and  then  to  croao       ^^ 
examine  upon  it,  or  to  put  it  in  al'terwards  as  the  evidence  for  the^^  ^^ 
party  so  putting  it  in.  ^^ 

Blackbukn,  J. — If  the  deposition  be  used  for  the  prisoner  itV  -Ht 
must  be  put  in  in  the  regular  way. 

Ballantine,  Serjt. — I  will  not  press  the  point  any  further. 

Not  Guilty. 

MoTB. —  In  Reff.  t.  Ford^  Alderson,  B.,  said — "  The  contrary  course  might  open  tb^-  ^me 
door  to  a  very  tricky  practice.  For  instance,  suppose  the  witness  to  bsTe  made  predsely  tl^  -^me 
■ame  statement  in  Court  with  that  contained  in  Lis  deposition,  and  the  counsel  to  pat  U 
deposition  into  his  hand,  and  to  ask  him  whether  he  still  persisted  in  the  statement  vhidi  I 
had  just  made  in  Court ;  and  the  witness  to  do  so :  in  that  case  the  jury  would  natwsfl 
conclude  that  the  statement  and  the  deposition  materially  differed,  and,  unless  the  depoiitic 
was  read  in  Court,  they  wonld  remain  under  that  false  impression,  and  give  their  v«di  ' 
under  a  complete  misconception  of  the  facts.'*  The  rest  of  the  Coort,  Piatt,  B.,  Colerid||^s« 
Talfourd,  JJ.,  concurred. 
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NORTHERN  CIRCUIT. 
LivEBPOoL  Winter  Assizes. 

December  9,  1863. 
(Before  Mr.  Justice  Willes.) 

Reg.  v.  Mooney.  (a) 

Evidence — Depositions  before  Coroner, 

^^positions  taken  be/ore  the  Coroner  of  a  witness  too  iU  to  attend  may  be 
*ent  before  the  Grand  Jury, 

rHE  prisoner  was  charged  with  manslaughter  of  her  daughter's 
illegitimate  infant  child  on  a  Coroner's  inquisition.  No 
^positions  had  been  taken  before  a  magistrate,  but  the  coroner 
^kfd  duly  transmitted  the  depositions  taken  before  him. 

J^restony  for  the  prosecution^  applied  to  the  Court  for  permission 
^  send  the  depositions  of  a  witness  who  was  examined  before 
^«  coroner^  but  who  was  now  too  ill  to  attend  and  give  evidence^ 
>   be  laid  before  the  grand  jury. 

W1LLES9  J.,  said,  that  depositions  taken  before  a  coroner  were 
ot  governed  by  the  stat.  11  &  12  Vict,  c  42,  s.  17,  and  that 
^^refore  he  must  consider  how  the  question  stood  at  Common 
«sw. 

Preston  quoted  Reg.  v.  Hazell  (8  Cox.  Crim.  Cas.  443). 

Willes,  J.,  took  time  to  consider. 

On  the  following  Monday  his  Lordship  caused  the  prisoner 
o  be  placed  at  the  bar,  and  told  her  of  the  application  which  had 
^en  made,  and  asked  her  if  she  had  any  objection  to  her  trial 
being  postponed. 

The  prisoner  said  she  had. 

Willes,  J.,  said,  that  under  the  circumstances  he  would 
allow  the  depositions  to  be  read  before  the  grand  jury,  and 
if  she  should  be  tried  and  convicted  he  would  consult 
Williams,  J.,  who  was  trying  causes,  and  if  necessary  he  would 

(a)  Beported  by  R.  D.  M.  LmLBB,  Eiq.,  Btfrister^at-Law. 


Bko. 

V, 
MOORBT. 

1863. 

Evidence-^ 
Cor<mer*s 
dqHmtioM, 
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state  a  case  for  the  Court  of  Crown  Cases  Reserved,  as  It  ^T^as 
very  desirable  that  the  point  should  be  settled,  and  that  if  all 
depositions  before  coroners  were  as  well  taken  as  these  w^^re» 
there  could  be  practically  no  objection  to  admitting  them,  Lf  it 
were  legal  to  do  so. 

The  depositions  were  accordingly  sent  befor^^ 
the  Grand  Jury^  who^  however^  cut  the  bXi, 


COURT  OF  QUEEN'S  BENCH. 

January  16,  1864. 

(Before  Cockbubn,   C.J.,   Crompton,  Blackburn,  ancL 
Mellor,  JJ.) 


Reg.  v.  Hague,  (a) 

Personation  of  Voters — Inducing  another  to  personate 
election — Evidence —  Conviction, 


"Municqxd 


TJie  offence  of  inducing  another  to  personate  a  voter  at  a  munuxp^ 
election  under  22  Vtct,  c.  35,  s.  9,  is  complete  upon  the  personata^ 
tendering  the  voting  paper ^  although^  on  being  asked  if  he  is  the  pertof^ 
whose  name  is  signed  to  the  voting  paper,  he  answers  ^^  No/*  and  the 
vote  is  accordingly  refected. 

A  conviction  for  such  offence  need  not  set  out  the  facts  constituting  the 
offence. 

CASE  stated  by  the  Quarter  Sessions  of  the  West  Riding  of 
Yorkshire,  upon  an  appeal,  wherein  a  conviction  by  Justices 
of  one  Thomas  Hague,  under  sect.  9  of  22  Vict  c.  35,  for  indudng 
one  James  Fogle  to  personate  a  voter  at  an  election  of  town 
ooi^cillors^  was  affirmed. 

(•)  Reported  hj  John  Thompbos  Esq.,  Barrister-ftt-Law. 
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On  the  6th  Nov.  1862,  Thomas  Hague  was  summarily  00117  Rw»- 

cted,  under  22  Vict.  c.  35,  s.  9,  for  unlawfully  and  knowingly  hioub. 

ducing  one  James  Fogle  to  personate  one  George  Bamford,  then  

nog  a  burgess  of  the  borough  of  Sheffield,  then  entitled  to  vote  ^864. 

i  tne  election  of  councillors  for  St.  Philip's  Ward,  in  the  said  p^r jewkrfim  of 

trough,  on  the  let  Nov.  1862,  as  by  the  annexed  conviction  awter. 


iy  the  9th  section  of  the  said  Act  it  is  enacted  that  if,  pending 
ly  election  of  councillors,  any  person  shall  personate,  or  induce 
ly  other  person  to  personate,  any  person  entitled  to  vote  at  such 
ection,  or  whose  name  is  on  the  burgess-roll  then  in  force,  or 
Isely  assume  to  act  in  the  name  or  on  behalf  of  any  person  so 
ititled  to  vote,  &a,  he  shall  be  liable  to  be  convicted  and 
anishcd  as  therein  mentioned. 

On  the  Ist  Nov.  1862,  pending  the  annual  election  of  council- 
ors, the  said  Thomas  Hague  gave  a  nomination  paper  (a  copy  of 
lich  is  annexed),  signed  by  one  George  Bamford,  to  the  said 
ames  Fogle,  at  a  public-house  in  Sheffield,  and  asked  him  to  take 

to  the  schoolroom,  Bowling-green-street,  to  vote.  Fogle  looked 
'  the  paper,  and  said  it  was  not  his  name  that  was  on  it.  Hague 
►Id  him  to  vote  for  Wood  and  Trickett,  and  said  he  was  to  take 
le  paper  and  put  it  down  before  a  gentleman  he  would  see  sit- 
ng,  and  that  they  would  not  say  anything  to  him.  Fogle  asked 
[ague  if  he  would  get  into  any  trouble ;  to  which  Hague  said, 
Oh  no ;  there  was  one  man  voted  eight  times  in  an  hour  at  the 
fevious  election."  James  Fogle  after  this  took  the  said  nomina- 
on-paper  to  the  said  schoolroom  and  put  it  into  the  hands  of  one 
phn  George  Robson,  the  presiding  officer  there  for  the  reception 
'  votes  for  the  said  ward.  The  said  John  George  Robson  there- 
?on,  being  so  required,  asked  the  said  James  Fo^le  the  following 
iestion :  "  Are  you  the  person  whose  name  is  signed  as  George 
amford  to  the  voting-paper  now  delivered  in  by  you  ?"  To  this 
iiestion  the  said  James  Fogle  answered  ^*  No.** 

The  name  of  George  Bamford  was  at  the  time  on  the  burgcss- 
c>ll  then  in  force.  The  voting-paper  was  not  filed,  nor  was  the 
ote  of  George  Bamford  recoraed  in  the  said  election  in  conse- 

Sence  of  the  paper  bein^  so  handed  to  the  said  John  George 
bson  by  the  said  James  Fogle. 

Against  this  summary  conviction  the  said  Thomas  Hague 
ppealed  to  the  Court  of  Quarter  Sessions  holden  for  the  West 
liding  of  Yorkshire,  at  Sheffield,  on  the  9th  Jan.  1863 ;  and  at 
he  hearing  of  the  said  appeal  contended  that,  on  the  above-stated 
icts,  the  offence  within  the  meaning  of  the  said  statute  whereof 
e  had  been  convicted,  had  not  been  committed  by  him,  inasmuch 
8  Fogle  did  not  actually  vote,  nor  was  the  vote  of  George  Barn- 
ard recorded  at  the  said  election,  nor  had  Fogle  represented  him- 
elf  to  be  the  person  whose  name  was  on  the  voting-pai)er  as 
ntitled  to  vote,  nor  bad  the  stud  offence  been  duly  and  sumciently 
et  forth,  as  no  particular  act  of  inducing  had  been  specified  in  the 
onviction. 
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^^^'  The  said  Court  of  Qjar^er  Sessions  coDfirmod  the  conyictioz> 

Haoub.      subject  to  a  case  for  the  decision  of  the  Court  of  Queen's  Bencb^ 

whether  the  siud  Thomas  Hague  had^  under  the  above  fsclH,  cKm^ 

^S64,       mitted  the  alleged  ofTencey  within  the  meaniag  of  the  Stfid  statute^ 
PerZn^Um  of^^  inducing  James  Foglc  to  personate  the  said  G^rge  Bamfordl 
a  voter,      pending  the  said  election,  and  whether  the  offence  of  induciiig  wa^^ 
duly  and  sufficiently  set  forth  in  and  by  the  said  conviction. 

If  the  Court  of  Queen's  Bench  are  of  opinion  either  that  thes^ 
said  Thomas  Hague  did  not  commit  the  offence  within  the  mean — 
ing  of  the  said  statue  of  which  he  is  convicted,  or  that  such  offence 
is  insufficiently  set  forth  in  the  said  conviction  for  the  reason 
aforesaid,  then  the  decision  of  the  said  Court  of  Quarter  Sessions,^ 
confirming  the  said  conviction,  and  the  said  conviction,  are  to  be^ 
quashed ;  but  if  the  Court  of  Queen's  Bench  are  of  opinion  tha^ 
tne  said  Thomas  Hague  did  commit  the  offence  within  the  mean — 
ing  of  the  said  statute  of  which  he  was  convicted|  and  that  th^ 
said  offence  of  inducing  «Tames  Fogle  to  personate  the  said  George 
Bamford  is  duly  and  sufficiently  set  forth  in  the  said  conviction^, 
then  the  said  decision  of  the  Court  of  Quarter  Sessions,  and  th«B: 
said  conviction,  are  to  be  confirmed. 
The  conviction  was  as  follows : — 

"  Borough  of  Sheffield  in  the  West  Hiding  of  Yorkshire,  to  wit-^ 
— Be  it  remembered  that  on  the  5th  day  of  Nov.  1862,  at  th^ 
parish  of  Sheffield  in  the  borough  of  Sheffield,  in  the  West  Biding^- 
of  the  county  of  York,  Thomas  Hague,  of  the  parish  and  borougl^ 
aforesaid,  in  the  said  West  Biding,  labourer,  is  convicted  before 
us  the  undersigned  John  Brown,  Esq.,  mayor  of  the  said  borou£[h^ 
and  Thomas  Dunn,  Esq.,  two  of  Her  Majesty's  Justices  of  Ui^ 

5eace  in  and  for  the  said  borough  of  Sheffield ;  for  that  he  the  8ai<3 
Thomas  Hague  within  the  space  of  six  calendar  months  next  before 
the  laying  of  the  information  whereon  this  conviction  is  founded^^ 
to  wit,  on  the  1st  day  of  November  in  the  vear  aforesaid,  in  th^^ 
West  Biding  aforesaid,  pending  a  certain  election  of  counciUonS 
for  St  Philip's  ward  in  the  said  borough,  unlawf ullv  and  know^ — 
ingly  did  induce  one  James  Fogle  to  personate  one  George  Bam — 
foni,  then  being  a  burgess  of  the  said  borough  then  entitled  tc^^ 
vote  at  the  said  election,  against  the  form  of  the  statute  in  snob 
case  made  and  provided.      And  we  adjudge  the  said   Thomas 
Hague  for  his  said  offence  to  be  imprisoned  in  the  house  of  cor" 
rection  at  Wakefield  in  the  West  Kiding  for  the  space  of  two 
months.     Given  under  our  hands  and  seals  the  day  and  year  tint 
above-mentioned,  at  the  parish  and  borough  aforesaid  in  the  West 
Biding  aforesaid. 

"  John  Brown  (l.8.),  Mayor. 
**  Thomas  Dunn  (i*8.>" 

The  conviction  then  set  out  the  form  of  the  voting*paper, 
purporting  to  be  signed  by  George  Bamford,  of  97,  Allen-street 

By  secL  9  of  the  22  Vict  c.  35  (An  Act  to  Amend  the  Laws 
relating  to  Municipal  Elecrions),  it  is  enacted  that,  '^  If  pending 
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>r  after  any  election  of  councillors,  auditors^  or  assewors,  any        ^■^• 
>er8on  ahalf  personate  or  induce  anj  other  person  to  personate      haouk. 

kny  person  entitled  to  vote  at  such  election,  or  whose  name  is  on        

lie  burgess-roll  then  in  force,  or  falsely  assume  to  act  in  the  name  .     ^^^' 
^ir  on  behalf  of  any  person  so  entitled  to  vote,  or  wilfully  make  a  pertamuion  of 
wtUe  answer  to  any  of  the  questions  mentioned  in  sect.  18  of  this      a  voter. 
Sjcty  he  shall  for  every  such  offence   be  liable,   on  conviction 
before  two  justices  in  petty  sessions,  to  be  imprisoned  in  the 
common  gaol  or  house  of  correction  for  any  period  not  exceeding 
liree  months,  with  or  without  hard  labour/' 

Fowler  appeared  in  support  of  the  order  of  Sessions  and  the 
onviction,  but  the  Court  called  upon 

MauUy  for  the  appellant,  who  argued,  first,  that  as  Fogle  did 
lot  vote,  and  upon  the  question  being  put  to  him  declared  at 
'Qce  that  he  was  not  George  Bamford,  he  had  committed  no 
fience,  and  that  Hague  consequently  could  not  be  guilty  of 
nciting  him  to  commit  it.  [Cogkbubn,  C.J. — The  question  is, 
rbether,  because  a  trick  tails,  it  is  less  a  personation.]     The 

&  6  Will,  4,  c.  76,  s.  32,  describes  the  mode  of  voting,  and  by 
ect.  34  the  questions  can  only  be  asked  upon  the  requisition  of 
wo  bui^esses.  [Cockburn,  C.  J. — If  these  questions  are  not 
sked,  the  fact  of  personation  is  complete  by  handing  in  the 
'oting-paper.  [Blackburn,  J. — Surefy,  if  by  words  or  signs  he 
^presents  himself  to  be  the  person,  it  is  a  personation.]  The 
[uestion  is,  did  the  inducer  succeed  in  making  Fogle  pass  off  as 
ii&other  person  ?  [Cockburx,  C. J. — Or  rather,  did  he  succeed 
a  inducing  him  to  go  and  endeavour  to  vote  as  another  person  ? 
^  a  man  less  guilty  of  uttering  a  forged  note  because  he  is 
topped  before  it  actually  changes  hands  ?]  There  the  offence  is 
complete  by  tendering  the  note.  [Cockburn,  C.  J. — So  is  it 
K^re  by  his  tendering  himself  as  another  person.]  It  is  a  dis- 
i^nct  offence  to  make  a  false  answer.  Secondly,  the  conviction 
^  bad  for  not  setting  out  the  facts  constituting  the  inducement 
tn  R.  V.  Marsh  (6  A.  &  E.  250),  the  indictment  for  a  similar 
offence  set  out  all  the  facts.  [Mellor,  J. — There  are  certainly 
^ases  in  which  a  general  allegation  is  not  suflScient,  as  where 
khe  act  charged  does  not  show  what  was  really  done ;  but  here 
U  is  obvious.]  The  inducement  certainly  is  set  out,  but  not  the 
''neans  of  inducement.     The  word  **  induce  "  may  mean  anything. 

Cockburn,  C.  J. — I  am  of  opinion  that  the  order  of  Sessions 
should  be  confirmed.  Whatever  doubt  may  have  existed  as  to 
whether  or  not  the  offence  has  been  committed,  if  the  charge  had 
been  upon  the  second  branch  of  the  section,  for  making  a  false 
answer,  yet  there  can  be  no  doubt  as  to  the  first  branch,  which 
makes  it  an  offence  to  personate,  or  to  induce  another  to  personate 
%  voter ;  and  I  cannot  but  think  that  if  a  man  goes  up  to  the 
Foting-place  and  represents  himself  as  another  person,  it  is  a  false 
)er8onation.  The  giving  of  a  false  answer  to  the  questions  would 
>e  of  itself  an  offence,  but  that  is  an  additional  offence.  I  think 
t  is  not  because  his  attempt  was  frustrated  that  he  was   not 
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Rbo-  guilty  of  tbe  ofieDce.    It  was  not  because  he  would  not  ^ve  » 

Hagdb.  ^^  answer  that  he  has  not  falsely  personated    another.    BiB 

offence  was  equally  grave  whether  he  succeeded  or  not.     As^ 

1864.  therefore,  Fogle  actually  falsely  personated,  the  defendant  wa^ 

rers^::^of  g^jlty  o*"  inducing  him  to  personate.     _         ^,    ^,    ,  ^ 

a  voter.  Cbompton,  J. — I  am  of  the  same  opmion.     Mr.  Maule  argued 

thaty  to  constitute  the  offence  of  inducing  a  person  to  personate,  i 'S^ 
is  necessary  that  he  should  have  successfidly  personated,  and  tba'^ 
as  the  personation  was  not  successful,  therefore  he  was  not  guilty^  — 
I  am  certainly  inclined  to  think  that  if  the  party  did  not  in  fac^ 
personate  another,  the  defendant  cannot  be  gudty  of  inducing  hiois 
to  personate ;  but  here  there  is  an  actual  personation.  I  take  i^ 
that  the  meaning  of  the  section  is — pretend  to  personate.  Notu^ 
here  the  party  gives  in  a  voting-paper,  and  so  represents  himself-: 
to  be  another  person.  I  do  not  think  that  his  refusal  to  tell  c=^ 
falsehood  purges  his  ofience.  As  regards  the  second  objection 
there  is  no  authority  for  saying  that  you  must  set  out  the  par  — 
ticular  facts.  In  the  old  convictions  it  was  certainly  necessary  tcz 
set  out  the  evidence,  that  the  court  might,  see  that  the  party  ha^^ 
been  convicted  upon  legal  evidence,  but  this  is  not  necessaiya.'C 
the  present  day. 

Blackburn,  J. — I  am  of  the  same  opinion.     I  take  it  that,  as 
soon  as  the  man  holds  himself  out  to  be  the  person  entitled  to  vote, 
and  does  so  in  the  name  of  another,  he  commits  the  offence ;  aod 
that  it  is  utterly  immaterial  that  be  is  stopped  before  he  succeeds 
in  his  object.     Upon  his  tendering  his  votmg-paper,  he  has  done 
sufficient  to  warrant  the  conclusion  that  he  persouAted. 

Mellob,  J. — I  think  that  when  a  man  presents  a  voting-^per 
to  the  person  whose  duty  it  is  to  take  the  votes,  the  personation  is 
complete,  and  it  matters  not  that  he  afterwards  withdraws  from 
the  act.  I  think  also  that  the  conviction  sufficiently  sets  out  tie 
•ofience. 

CanvicHon  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 
January  23,  1864. 

(Before  Cockburn,  C.J.,  Cbompton  and  Willes,  JJ., 
Channell^  B.9  and  Keating^  J.) 

Reg.  v.  Ephbaim  Gray,  {a) 

Indictment — Felony — Omission  of  ^^  feloniously.^^ 

indictment  under  the  24  Sf  25  Vict.  c.  97,  s.  15,  for  the  felony  of 
lamaging  a  machine  with  intent  to  destroy  the  same,  charged  the 
}ff'ence  to  have  been  committed  "  unlawfully  and  maliciously^"  in  the 
anguage  of  the  statute,  but  omitted  the  word  ^^feloniously." 
Id  badf  cu  the  word  '^feloniously**  is  a  term  of  art  and  necessary  in 
ill  indictments  for  fehny,  whether  at  common  law  or  created  by 
ttatute. 

1ASE  reserved  for  the  opinion  of  this  Court 

At  the  Michaelmas  Quarter  Sessions  for  Essex^  held  at 
lelmsfordy  on  October  20^  1863,  Ephraim  Gray  was  put  upon 
}  trial  upon  the  following  indictment  :— 

Essex  )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  pre- 
to  wit.  J  sent,  that  Ephraim  Gray,  late  of  the  parish  of  Romford,  in 
3  county  of  Essex,  labourer,  on  the  29th  October,  a.d.  1862,  with 
te  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
lawfully  and  maliciously  damage,  with  intent  to  destroy,  certain 
ichines,  then  and  there  being  and  used  for  ploughing  and  performing 
ler  agricultural  operations,  to  wit,  two  ploughs  and  one  scarifier,  the 
operty  of  John  Samuel  Finch,  against  the  form  of  the  statute  in  such 
)e  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
r  Crown  and  dignity. 

He  pleaded  Not  Guilty. 

His  counsel  objected  to  the  validity  of  the  indictment,  that 
5  word  **  feloniously  "  was  omitted  from  it,  and  also  contended 
it  as  the  ploughs  which  he  was  charged  with  unlawfully  and 
liciously  damaging  were  one  of  them  a  patent  plough  of 
stall^  and  the  other  an   ordinary  plough    both  of  them   of  a 

(a)  Beported  by  John  Thompson,  Eiq.,  Barrbter-at-Lftw. 

roL.  UL  2  b 
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Ethsaim 
Gbat. 

1864. 


SM'  description  commonly  in  use  in  agricnltare,  and  worked  hf 
horses,  and  the  scarifier  also  was  of  a  description  commonlj  vc 
use,  the  damaging  was  not  an  offence  within  the  statute  24  &  2S 
Vict,  c  97,  s.  15. 

The   Chairman  left  the    facts  to    the  jury,  who   fonnd  the 

Indictmemi^  prisoner  guilty,  and  the  Court  directed  that  the  prisoner  shook 

FeMtnufy.    enter  into  a  recognizance  of  bail,  with  a  surety  in  the  snm  a 

50L,  conditioned  to  appear  and   receive  judgment  when  callec 

upon,  and  reserved  the  two  questions  of  law  for  the  consideratioi 

of  the  Justices  of  either  Bench  and  Barons  of  the  Exchequer. 

C.  G.  Bound,  Chairman. 

Murphtfy  for  the  prisoner. — The  indictment  is  bad  for  th 
omission  of  the  word  '^  feloniously."  It  is  founded  on  the  24  &  2. 
Vict,  c  97,  8.  15,  which  enacts  that,  whosoever  shall  unlawful); 
and  maliciously  cut,  break,  or  destroy^  or  damage  with  intent  t 
destroy  or  render  useless  any  machine  or  engine,  &c.,  shall  b 
guilty  of  felony.  This  being  a  charge  of  felony,  it  is  necessar 
to  allege  that  the  person  charged  feloniously  committed  the  ad 
The  old  law,  that  all  felonies  must  be  laid  to  have  been  don 
**  feloniously,"  is  not  altered  by  the  Consolidated  Criming 
Statute.     (He  was  then  stopped.) 

Philbrick,  for  the  prosecution. — The  indictment  is  sufficiea: 
and  follows  the  words  of  sect.  15,  charging  that  the  prisone 
did  unlawfully  and  maliciously  damage,  &c.,  and  alleges  in  word 
what  that  section  declares  to  be  a  felony.  In  a  note  by  Haa: 
mond  to  Com.  Dig.  Indictment  G.  6,  "  So  an  indictment  fc 
felony  ought  to  say  fehnicey^  referring  to  Rex  v.  Johnson  ( 
M.  &  S.  539),  where  the  word  feloniously  was  omitted  befor 
the  word  embezzle,  it  is  said  **  If  a  statute  enacts  that  specific 
facts  shall  amount  to  the  crime  of  having  feloniously  stole 
another's  property,  bys  tating  those  facts  without  more,  the  crim 
of  larceny  is  suflBciently  charged ;  it  is  not,  in  deed,  totidem  verhl 
charged  that  he  feloniously  stole  another's  property,  but  that  i 
charged  which  the  law  has  declared  shall  be  equivalent  thereto. 
[By  the  Court. — But  the  indictment  in  Rex  -v.  Johnson  conclude 
**  And  so  the  jurors  say  that  he  did  *  feloniously '  embezzle,"  an 
that  was  held  sufficient:  {Hex  v.  Crighton^  Buss.  &  Ky.  62. 
WiLLES,  J.— In  Holford  v.  Bailey  (13  Q.  B.  446),  the  Coin 
said,  that  where  the  words  are  words  of  art,  such  as  "felony, 
"  murder,"  *^  burglary,"  you  cannot  use  equivalent  exprcssioDi 
That  was  in  a  case  where  the  argument  was  whether  equivalen 
expressions  would  do.]  If  this  were  an  indictment  at  commoi 
law,  I  admit  nothing  could  cure  the  defect.  [Cockbcrx,  C,  J.- 
What  distinction  can  there  be  between  the  unwritten  law,  whici 
attaches  the  crime  of  felony  to  a  given  state  of  facts,  and  tlK 
statute  law,  which  does  the  same  ?]  He  referred  to  Hawk,  P.  C 
*'  Indictment,"  ss.  55,  110. 

CocKBURN,  C.  J. — All  the  text-books  lay  it  down  as  a  general 
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rule,  without  any  distinction  as  to  felonies  at  common  law  or  by 
statute, that  in  an  indictment  for  felony  the  word  "feloniously" 
must  be  used.  I  think  that  principle  is  well  founded  in  sub- 
e-tance^  and  that  it  is  a  wholesome  rule  that  there  should  be 
on  the  face  of  the  indictment  an  intimation  whether  the  offence 
oliarged  is  a  felony  or  misdemeanor.  It  would  produce  great 
oonfusion  if  it  were  not  so,  and  it  is  safer  to  adhere  to  the  old 
rule.  Therefore,  the  indictment  not  having  laid  the  offence  to 
iiave  been  done  "  feloniously,"  it  is  bad. 

Cbompton,  J. — I  am  of  the  same  opinion.  This  is  not  a 
mere  technical  rule.  According  to  all  the  precedents  and  text- 
books, it  is  necessary  to  show  on  the  indictment  whether  a  felony 
or  misdemeanor  is  charged. 

The  rest  of  the  Court  concurring, 

Co7ivtction  quashed. 


Reg. 

r. 

Kphraim 

Gray. 

1864. 

Tndictmeni—^ 
FehnioHsfy. 


r 


I 


COURT  OF  CRIMINAL  APPEAL. 
January  23  a;irf  30,  1864. 


Before  Cockburn,  C.J.,  Crompton   and  Willes,  JJ., 
Channell,  B.,  and  Keating,  J.) 

Reg.  v.  Bunkall.  (a) 

Larceny  as  bailee — Purchase  by  agent  of  goods  for  the  prosecutor — 
Appropriation  to  prosecutor, 

The  prisoner  was  accustomed  to  fetch  coals  from  the  depot  with  his  mvn 
cart  and  horse^for  different  people^  for  remuneration.  The  prosecutor 
gave  him  Ss.  6d.  to  buy  and  fetch  for  him  half-a-ton  of  coals.  He 
went  and  procured  9  cwt,  to  be  put  into  the  cart  and  \  cwt,  into  a  sack, 
and  paid  8«.,  and  subsequently  the  additional  6d.  He  delivered  9  cwt. 
only  to  the  prosecutor,  retainifig  the  other  1  cwt, 
Beldj  that  there  was  evidence  of  an  appropriation  'of  the  coals  to  his 
own  use,  so  as  to  vest  tlie  possession  in  the  prosecutor  and  support  a 
conviction  for  larceny  as  a  bailee. 

/^ASE  reserved  for  the  opinion  of  this  Court* 

At  the  Quarter  Sessions  at  Swaffham,  in  Norfolk,  on  the  28th 
October,  1863,  William  Heniy  Bunkall  was  indicted  for  em- 

(a)  Reported  hj  Johh  Tbomfsok,  Eaq.,  B«rriiter-at-Iaw. 
2  E  2 
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Bk«.        bezzling  eight  stones  weight  of  cools,  the  property  of  his  master 
BuNKALi      Henry   Hart.      In   a  second   count  of  the  indictment  he  wa 

'     charged  with  the  larceny  of  the  said  coals^  which  were  thereii 

1864.       also  laid  as  the  property  of  the  said  Henry  Hart. 
2^^J~  ^         At  the  trial,  it  appeared  that  the  prosecutor,  Henry  Hart,  wa 
baiiee—      &  blacksmith,  residing  at  East  Bradenham,  in  the  said  count; 
Appropriation,  and  the  prisoner  was  a  master  miller  residing  in  the  same  parish. 

The  prisoner  had  a  horse  and  cart  of  his  own,  with  which  h 
was  in  the  habit  of  carrying  out  his  goods  for  sale,  and  had,  froi 
time  to  time,  brought  with  his  said  horse  and  cart  small  quantitie 
of  coal  for  the  prosecutor  and  others  from  Messrs.  Marriott's  cos 
bins  at  Durham,  a  railway  station  in  the  neighbourhood,  an 
receiving  on  each  occasion  at  the  rate  of  4s,  per  ton  from  th 
prosecutor  by  way  of  remuneration. 

On  the  31st  July  the  prosecutor  requested  the  prisoner  to  fete 
him,  on  the  following  day  (August  the  Ist),  halt-a-ton  of  coal 
from  the  said  station,  and  on  the  next  morning  (August  the  let 
Robert  Firman,  a  servant  of  the  prosecutor,  by  his  master' 
orders,  took  to  and  gave  to  the  prisoner  8*.  6d,  of  his  master' 
money  to  pay  for  the  same. 

On  the  said  1st  of  August  the  prisoner  proceeded  to  th 
Durham  station  with  his  own  horse  and  cart,  and  there  saw  Ris 
a  person  in  Marriott's  employ.  Rix's  evidence  was  as  follows:- 
*' The  prisoner  said  *  I  want  half-a-ton  of  blacksmithV  coals.' 
put  nine  hundredweight  of  coals  in  the  cart  and  one  hundred  weigh 
of  coals  in  a  sack.  Bunkall  asked  me  to  put  the  hundredweight  ii 
the  sack,  as  he  said  the  cart  would  hang.  He  paid  me  85.  for  thi 
coals ;  the  price  was  8*.  6d.  He  said  he  had  not  more  money  then 
Bunkall  has  since  paid  the  6rf." 

In  cross-examination  the  witness  stated  that  he  sold  the  cool 
to  prisoner  and  gave  him  credit  for  the  balance  of  the  price 
Nothing  was  said  as  to  the  coals  being  for  anybody  else  thai 
Bunkall,  nor  was  tlie  prosecutor's  name  ever  mentioned.  Rb 
made  out  a  receipt  for  the  coals  as  bought  by  Bunkall.  On  th< 
arrival  of  the  prisoner  with  his  cart  at  the  prosecutor's  house  th« 
prosecutor  immediately  told  the  prisoner  that  he  did  not  think  then 
was  half-a-ton  of  coals  in  the  cart.  The  prisoner  said  there  was  ful 
weight,  for  he  had  seen  them  weighed.  The  prosecutor  then  saic 
lie  should  weigh  them,  and  did  so  in  the  prisoner's  presence,  an( 
found  them  a  hundredweight  short.  The  prosecutor  said  h( 
should  go  to  the  station  and  make  enquiries,  and  did  so,  and  01 
his  return  the  same  evening  he  saw  the  prisoner,  who  confessed  ic 
taking  the  coals,  and  said  he  was  very  sorry,  and  hoped  prosecutoi 
would  not  do  anything  in  it. 

The  prisoner  afterwards  pointed  out  a  hundredweight  of  coals 
in  his  shed  of  the  same  kind  as  those  delivered  to  the  prosecutor^ 
as  his  (prosecutor's)  property. 

Those  aforesaid  coals  form  the  subject  of  this  indictment 

Before  the  coals  were  missed  prisoner  said  the  job  was  worth 
more  money,  and  he  ought  to  have  another  6d^ 
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On  cross-examination  the  prosecutor  stated  that  the  horse  and        Bkc- 
art  in  which  the  coals  were  brought  from  the  station  were  the     cujikall. 

roperty  of  the  prisoner.     That  he  was  at  liberty  to  fetch  them        

•-lien  and  how  he  liked.     That  save  as  aforesaid  the  prisoner  had        ^"^ 
ever  been  in  any  way  in  the  employment  of  or  received  any    /^^      ^ 
'a^es  from  him.  bailee^ 

Upon  these  facts  it  was  objected  by  the  counsel  for  the  prisoner  'Appropriation 
liat  the  prisoner  could  not  be  found  guilty  of  larceny,  as  the 
;oods  in  question  had  never  been  in  the  possession,  constructive 
►r  otherwise,  of  the  prosecutor,  nor  was  the  prisoner  bound  to 
leliver  these  specific  goods  to  the  prosecutor ;  nor  of  embezzle- 
ment, inasmuch  as  he  was  not  employed  in  the  capacity  of  a 
servant ;  nor  were  the  goods  delivered  to  him  on  the  account  of 
the  prosecutor,  as  his  employer,  within  the  meaning  of  the  statute 
24  &  25  Vict.  c.  96. 

The  Court  left  the  case  to  the  jury  whether  the  prisoner  (if 
guilty),  was  guilty  of  embezzlement  or  larceny,  and  the  jury 
found  the  prisoner  guilty  of  larceny,  upon  the  second  count  of  the 
indictment. 

Judgment  was  respited,  and  the  prisoner  discharged  upon 
recognizance  of  bail,  to  appear  and  receive  judgment  when  called 
upon. 

The  opinion  of  the  Court  for  Crown  Cases  Reserved  is  requested, 
whether,  upon  the  facts  stated,  the  prisoner  was  properly  con- 
victed of  larceny. 

Drake,  for  the  prisoner. — It  is  submitted  that  the  conviction 
forlarceny  cannot  DC  sustained,  as  the  coals  had  not  been  in  the 
possession,  actual  or  constructive,  of  the  prosecutor.  In  Re(ji. 
V.  Reed  (6  Cox  Crim.  Cas.  284),  the  coals  were  placed  by  his 
servant,  the  prisoner,  in  the  prosecutor's  own  cart.  And  in 
Spear's  case  (2  Leach  C.  C.  962),  the  oats,  the  subject  of  the 
larceny,  were  put  in  the  prosecutor's  own  barge,  and  the 
prisoner  was  the  servant.  Here,  the  coals  were  bought  by  the 
prisoner,  who  was  not  the  servant  of  the  prosecutor,  and  put  into 
Ws  own  cart,  over  which  the  prosecutor  had  no  control.  In  Rex 
V.  n^ahh  (4  Taunt.  276),  Heath,  J.,  said  :— "  Spear's  case,"  on 
^hich  Reff.  v.  Reed  a  good  deal  depended,  "went  upon  the 
ground  that  the  corn  was  in  the  prosecutor's  barge,  which  was 
the  same  thing  as  if  it  had  been  in  his  gi'anary."  The  case  finds 
thcit  the  prisoner  was  to  fetch  the  coals  how  and  when  he  liked ; 
and  credit  was  given  to  the  prisoner.  In  R,  v.  Reed  the  coals 
^ere  expressly  bought  for  the  prosecutor,  and  credit  given  to 
him.  It  may  be  contended,  in  this  case,  that  the  prosecutor  not 
?nly  had  not  possession,  but  not  even  a  property  in  the  coals. 
.Cromfton,  J. — If  I  remit  to  my  agent,  and  tell  him  to  buy 
^d  send  me  timber,  and  he  does  buy  timber,  but  misappro- 
priates it,  could  I  not  sue  fbr  it  as  a  bailee?  It  comes  almost 
within  the  principle  of  Sir  Thomas  Flumer*s  case,  Taylor  v. 
^lumer  (3  M.  &  S.  562).  (a)]      It  is  submitted,  that  until  the 

(a)  Sir  ThoDBM  Phimer's  caM  oame  before  the  Courts  both  in  «  criminal  and  ci?il  point 


424  CRIMINAL  LAW  CASES. 


COURT  OF  QUEEN'S  BENCH. 

January  27,  1864. 

(Before  Blackburn  and  Mellok,  J  J.) 

Nash  v.  The  Queen,  (a) 

Indictment — Bankruptcy  Act^    1861 — Not   discovering    estate   on 
exafnination — Duplicity — Averments. 

An  indictment  against  a  bankrupt  under  24  4*  25  VicL  c.  134,  s.  221, 
/or  not  upon  his  examination  discovering  all  his  property,  alleged^  that 
on,  ^c,  iV.  was  adjttdged  bankrupt  by  the  Court  of  Bankruptcy 
for  the  L.  district^  the  court  duly  authorised  to  adjudicate,  and  that 
the  said  iV.  upon  his  examination  in  the  said  court,  to  wit,  on,  SfC, 
with  intent  to  defraud  rnd  defeat  the  rights  of  the  creditors,  did  not 
fully  discover  to  the  best  of  his  knowledge  and  belief  all  his  property, 
to  wit,  all  his  personal  property  in  money  and  in  goods,  and  cKd  not, 
as  to  part  of  his  the  said  iV.'«  property  not  being  sold  in  the  way  of 
trade  or  laid  out  in  ordinary  family  expenses,  fully  discover  to  the 
best  of  his  knowledge  and  belief  how^  and  to  whom,  and  for  what  con- 
sideration, and  when,  he  had  disposed  of  them,  to  wily  1000^  sterling, 
1000  sacks  of  corn,  10  horses,  Sfc.^  SfC. : 

Held,  a  good  indictment,  on  error  after  conviction  and  judgment: 

Held,  also,  that  the  objection  of  duplicity  to  a  count  of  an  indictment  is 
not  open  on  a  writ  of  error : 

Held,  also,  that  where  the  offence  is  charged  in  the  words  of  the  statute 
creating  it,  the  want  of  averments  specifying  the  property,  or  tune, 
number  and  value,  is  cured  after  verdict  by  the  7  Geo,  4,  c.  64,  *.  21. 

77ie  above  indictment  did  not  aver  what  the  property  was  which  the 
bankrupt  did  not  disclose,  or  allege  that  /le  had  property,  although  it 
charged  him  with  not  disclosing  how  he  had  disposed  thereof: 

Held,  tliat  the  indictment  was  sufficiently  certain  after  verdict. 

WBIT  of  error,  after  conviction  and  judgment,  upon  an  indict* 
ment  under  the  Bankruptcy  Act  (24  &  25  Vict  c  134, 
8.  221.) 

The  following  was  the  first  count  of  the  indictment : — 
Lancashire  )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present, 
to  wit.    J     that  heretofore,  to  wit,  on  the  14th  day  of  March,  1863, 
Samuel  Nash  was  duly  declared  and  adjudged  bankrupt  by  the  Court  of 

(a)  Beporttd  hj  John  Thokpsoit,  Esq.,  Bam'ster-at-Law. 


JmUctmeni, 
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Euikruptcy  for  the  Liverpool  district,  the  said  court  being  then  the        Nash 
urt  duly  authorised  and  competent  to  adjudicate  as  aforesaid.     And  ^      ^ 
€  said  jurors  upon  their  oath  present,  that  the  said  S.  Nash  having     ^^J*^*^' 
en  so  declared  and  adjudged  bankrupt  upon  his  examination  in  the        ld64. 

id  court,  to  wit,  on  the  1 8th  day  of  March,  1863,  with   intent  to         

fraud  and  defeat  the  rights  of  the  creditors  of  the  said  S.  Nash,  did  ^^j^^^T' 

t  fully  and  truly  discover  to  the  best  of  his  knowledge  and  belief,  all         '   "*" 

3  property,  to  wit,  all  his  personal  property  in  money  and  in  goods, 

d  did  not,  as  to  part  of  his  the  said  S.  Nash's  property,  not  being  part 

lly  and  bona  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or 

siness,  and  not  laid  out  in  the  ordinary  expenses  of  his  the  said  S. 

ish*s  family,  fully  and  truly  discover  to  the  best  of  his  knowledge 

d  belief  as  aforesaid,  how  and  to  whom  and  for  what  consideration 

d  when  he  had  disposed  of,  assigned,  or  transferred  such  part  thereof, 

wit,  1000/.  sterling,  1000  sacks  of  corn,  1000  sacks  of  flour,  ten  horses, 

I  carriages,  five  clocks,  five  boxes,  and  other  goods  and  effects,  being 

rt  of  the  property  of  the  said  S.  Nash  as  aforesaid,  contrary  to  the 

tute  in  such  case  made  and  provided,  and  against  the  peace  of  our 

dy  the  Queen. 

The    indictment    contained    several    other    counts  (not   now 
terial). 

The  prisoner  pleaded  not  guilty  and  was  tried,  but  convicted  on 
3  first  count  only,  and  judgment  passed. 

Whereupon  the  prisoner  brought  a  writ  of  error  upon  the 
[gment,  and  assigned  the  following  grounds  of  error : — 
'*  The  said  S.  Nash  sayeth,  there  is  manifest  error  in  this,  to  wit, 
it  the  first  count  of  the  indictment  charges  that  the  plaintiff 
on  his  examination  in  the  Court  of  Bankruptcy  for  the  Liver- 
3l  district,  did  not,  as  to  part  of  the  property  of  the  plaintiff, 
ly  and  duly  discover  to  the  best  of  his  knowledge  and  belief 
w  and  to  whom  and  for  what  consideration  and  when  he  had 
posed  of,  assigned,  or  transferred  such  part  of  his  property, 
lereas  it  is  not  alleged  in  such  first  count  that  the  plaintiff  had  in 
:t  disposed  of,  assigned,  or  transferred  such  part  of  his  property ; 
jrefore  in  that  there  is  manifest  error.  There  is  also  error  in 
s,  to  wit,  that  it  is  not  alleged  in  the  said  first  count  that  the 
intiff  on  the  examination  alleged  in  such  first  count  was  ex- 
lined  upon  the  matters  in  such  first  count  alleged  and  referred 
or  that  on  such  examination  he  was  required  and  bound  to  dis- 
.^er  the  matters  and  things  which  the  said  first  count  charges 
it  the  plaintiff  did  not  discover.  That  it  is  consistent  with  the 
^gations  in  the  first  count,  that  the  plaintiff  was  on  the  occasion 
eged  examined  as  to  other  matters  and  things  and  could  not 
/e  discovered  the  matters  and  things  which  the  said  first  count 
irges  that  the  plaintiff  did  not  discover ;  therefore  in  that  there 
manifest  error.  There  is  also  error  in  this,  to  wit,  that  the 
i  count  is  double  and  multifarious ;  therefore  in  that  there  is 
nifest  error. 
Joinder  in  error. 

Aipinall  for  the  plaintiff  in  error. — It   is   submitted   that   the 
it  count  is  bad  upon  writ  of  error.     That  count  is  founded  on 
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Nash        the  second  clause  in  sect.  221  of  the  24  &  25  Vict.  c.  134,  which, 
T      Qu    w    ^^^^^  enacting  that  a  bankrupt  who  shall  do  any  of  the  acts  speci- 

"" *   fied  in  the  section  with  intent  to  defraud  or  defeat  the  rights  of 

1864.       the  creditors  shall  be  guilty  of  a  misdemeanor,  provides  in  clause  2 
^^^„^i^f  _  **  If  he  shall  not,  upon  his  examination,  fully  and  truly  discover 
JndietmenL    to  the  best  of  his  knowledge  and  belief  all  his  property  real  and 
personal,  inclusive  of  his  rights  and  credits,  and  how  and  to  whom 
and  for  what  consideration  and  when  he  disposed  of,  assigned,  or 
transferred  any  part  thereof,  except  such  part  as  has  been  really 
and  bond  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or 
business,  if  any,  or  laid  out  in  the  ordinary  expenses  of  his  family, 
or  shall  not  deliver  up  to  the  court,  or  dispose  as  the  court  directs, 
of  all  such  part  thereof  as  is  in  his  possession,  custody,  or  power, 
except  the  necessary  wearing   apparel  of  himself,  his   wife   and 
children,  and  deliver  up  to  the  court  all  books,  papers  and  writings 
in  his  possession,  custody,  or  power  relating  to  his  property  or  affairs.*^ 
This  clause  consists  of  three  parts,  and  the  first  part  is  governed 
by  the  second.     The  first  part  is  not  disclosing  all  his  property^ 
and  the  second  is  the  not  disclosing  how  he  had  disposea,  &c.,  oiP 
any  part  of  his  property.    The  first  and  second  parts  are  connecte(^ 
by  the  conjunction  *^  and,"  whereas  in  the  commencement  of  th^ 
third  part  the  disjunctive  "  or"  is  used.     If  the  first  and  seconA 
parts  are  construed  as  distinct  ofifences,  then  the  count  is  bad  for^ 
duplicity  and  multifariousness.      If  the   first  part  is  a  distinct^ 
offence,  that  part  of  the  indictment  is  bad  for  want  of  certaintjr^ 
and   not  giving  reasonable  information  as  to    the   charge.     Th^ 
specific  thing  must  be  charged  which  it  is  said  has  not  been  dis — 
covered.     In  cases  of  this  kind,  where  the  prosecution  is  ordereS 
by  the  Bankruptcy  Court,  there  are  no  depositions,  and  the  firs^ 
intimation  is  the  notice  of  the  bill  having  been   found   by   th^ 
grand  jury.     As  to  the  second  part  of  the  count,  that  the  bank — 
rupt  did  not  discover  how  he  had  disposed  of  part  of  his  property  ^ 
it  is  not  alleged  that  he  had  property  to  dispose  of.     [Black — 
BURN,  J. — Is  not  that  cured  by  the  verdict  ?    The  jury  coul(3 
not  have  convicted  without  finding  that  he  had  property.]    Then^ 
assuming  the  count  to    be    double   as   containing   two  distinct 
offences,  it  is  bad.     Again,  another  objection  is,  that  it  does  not 
appear  on  the  face  of  the  count   that   the  bankrupt   had   been 
examined  as  was  intended  by  the  statute.      The  offence  is  not 
committed  until  the  entire  examination  is  over.     The  examination 
does  not  necessarily  take  place  in  the  district  court  or  the  court 
where  the  adjudication  takes  place.      The  proceedings  may  be 
transmitted  to  other  courts.      [Mellor,  J. — Why  are  we  to 
assume  that  the  proceedings  were  transferred  from  the  Liverpool 
Court  ?]     Consistently  with  the  averment  there  may  have  been 
other  examinations  of  the  bankrupt  in  other  courts,  and  the  bank- 
rupt ought  to  know  in  what  court  the  offence  is  said  to  have  been 
committed:    {Couriivran  v.    Meunier,   6  Ex.  74;    Rex  y.WdUr 
5  C.  &  P.  138.) 

Milward  {R.  G.  Williams  with  him). — This  case  fells  within  the 
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ntent  of  7  Geo.  4,  c.  64,  ss.  20,  21.      Sect.  20  specifies  certain       Nash 
hiDgs,  the  want  of  which  is  cured  by  the  statute  after  the  verdict,   r^^  qui.  rx 

kc,  including  time  where  time  is  not  of  the  essence  of  the  offence.        

Lnd  sect.  21  enacts  that  where  the  offence  charged  has  been  ^8^- 
reated  by  any  statute,  the  indictment  shall  after  verdict  be  held  BaJbruptn,-^ 
iifficient  if  it  describe  the  offence  in  the  words  of  the  statute.  No  indictment. 
istinction  is  shown  between  the  language  of  this  count  and  the 
•^ords  of  the  statute  creating  the  offence.  The  14  &  15  Vict. 
.  100,  s.  24,  was  also  replied  upon.  [Crompton,  J,,  referred  to 
leff.  V.  ForsyiJiy  K.  &  R.  274.]  In  Rex  v.  Warshaner  (1  Moo. 
!.  C.  466),  where,  upon  an  indictment  for  having  in  possession 
lates  upon  which  was  engraved  a  Polish  promissory  note  for  the 
Ajment  of  five  florins,  **  purporting  to  be  a  promissory  note  for 
nyment  of  money  of  a  certain  foreign  prince,  that  is  to  say,  of 
icholas,  then  being  king  of  a  certain  foreign  country  caUed 
oland,*^  and  the  objections  were  that  the  note  ought  to  have  been 
ated  to  be  a  note  in  the  foreign  language  and  then  the  meaning 
:  it  in  English ;  that  it  ought  to  have  been  stated  to  be  for  the 
lyment  of  foreign  money,  and  that  the  value  in  English  money 
lould  then  have  been  stated :  it  was  held  that  these  objections 
ere  cured  after  verdict  by  the  7  Geo.  4,  c.  64,  s.  21 :  {Hamilton  v. 

^he  Queen,  2  Cox  Crim.  Cas.  1 1;  Beff.  v. ,  1  Chit.  698.)   Here 

le  count  follows  the  language  of  the  section,  and  charges  the  sub- 
ADce  of  the  offence.  If  the  count  contains  but  one  offence,  for 
ot  disclosing  property  (and  not  telling  how  he  has  disposed  of 
is  property  may  constitute  one  offence),  then  the  count  at  the 
nd  does  specify  the  things ;  and  if  the  count  contains  two  offences^ 
le  second  part  may  be  struck  out.  As  to  the  averment  of  the 
Kamination,  that  must  be  taken  in  the  same  sense  as  in  the 
:atute,  and  it  will  be  assumed  to  have  taken  place  in  the  Liver- 
ool  district  court,  as  alleged. 

Blackburn,  J. — I  think  that  in  this  case  our  judgment  should 
e  for  the  Crown,  on  the  ground  that  the  count  in  the  indictment 
Q  which  the  defendant  was  convicted  is  good  after  verdict,  and 
lat  the  objections  made  to  it  are  cured  by  the  7  Geo.  4,  c.  64,. 
I.  20,  21.  The  offence  for  which  the  prisoner  was  indicted  is 
•eated  by  the  Bankruptcy  Act  (24  &  25  Vict.  c.  134),  sect.  221, 
hich  enacts,  ^^  that  any  bankrupt  who  shall  do  any  of  the  acts 
allowing  with  intent  to  defraud  or  defeat  the  rights  of  his  ere- 
tors,  shall  be  guilty  of  a  misdemeanor;"  and  among  the  acts 
lumerated  is  this  one,  on  which  the  indictment  is  framed':  *'  If 
)  shall  not,  upon  his  examination,  fully  and  truly  to  the  best  of 
8  knowledge  and  belief  discover  all  his  property,  real  and  per- 
nal,  inclusive  of  his  rights  and  credits,  and  how  or  to  whom 
id  for  what  consideration  and  when  he  disposed  of,  assigned,  or 
ansferred  any  part  thereof,"  &c.  Now,  the  meaning  of  that, 
ere  can  be  no  reasonable  doubt,  is,  that  the  offence  is  complete 
the  bankrupt,  with  intent  to  defraud,  does  not,  on  his  examina- 
3n,  fuU^  and  truly  discover  all  his  property,  real  and  personal. 
nd  in  order  to  commit  that  offence,  it  is  plain  that  he  must  have 
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Nash       property  oreal  or  personal,  and  that  he  must  keep  it  with  intent 
TiiF  QoKBir.  ^  uefraud  his  creditors ;  and  probably  no  such  offence  could  be 
'. —     '   committed  uivtil  his  examination  is  quite  over^  for  it  is  also  plain 
1864.       that  if,  during  any  part  of  his  examination,  he  should  make  a  com- 
Jifiakrwtcv—  E!®*®  discovery  of  his  property,  he  has  failed  to  commit  the  offence. 
JudktmtnL     The  qucstion  now  is,  is  the  offence  properly  charged  in  the  indict- 
ment?   The  old  rules  of  pleading  required  that  in  every  indict- 
ment you  should  state  every  matter  with  a  certain  accuracy  as 
regards  number,  time  and  value ;  but  in  very  early  times  it  was 
held  that  it  was  not  necessary  to  prove  these  averments  exactly, 
except  where  number  and  value  were  of  the  essence  of  the  offence. 
In  the  present  case,  the  count  alleges  that  Nash  was  duly  declared 
and  adjudged   bankrupt   by  the   Court   of  Bankruptcy  for  the 
Liverpool   district,  the   said   court   being   then   the   court   duly 
authorised  and  competent  to  adjudicate.     The  count  goes  on  to 
allege  that,  upon  his  examination  in  the  said  court,  with  intent  to 
defraud  and  defeat  the  rights  of  his  creditors,  he  did  not  fully  and 
truly  discover,  to  the  best  of  his  knowledge  and  belief,  all  his  pro- 
perty, to  wit,  all  his  personal  property  in  money  and  in   goods. 
According  to  the  rule,  it  would  be  necessary  to  allege  with  cer — 
tainty  the  number,  value  and  time,  though  it  would  not  be  neces— 
sary  to  prove  them  strictly,  and  so  the  count  would  be  bad ;  but^ 
then  arises  the  question,  is  the  want  of  these  averments  cured  by 
the  7   Geo.  4,  c.  64?     And  does  the  indictment,  as  it  stands^ 
describe  the  offence  in  the  words  of  the  statute  t^reating  it?     IF^ 
the  matter  had  to  be  considered  now  for  the  first  time,  a  good  deal, 
might  be  said  upon  it;  but  in  Rex  v.    PVarshaner  the  questioiK^ 
distinctly  arose  and  was  decided,  and  we  ought  to  follow  and  bc^ 
guided  by  that  decision.    In  that  case  a  count  was  held  good,  aftec^ 
verdict,  which  stated  that  the  prisoner  had  in  his  possession  twc^- 
plates  upon  which  was  engraved  in  the  Polish  language  "a  cer — 
tain  promissory  note  for  payment  of  five  florins  purporting  to  be  c^- 
promissory  note  for  payment  of  money  of  a  certain  foreign  prince^ 
that  is  to  say,  of  Nicholas,  then  being  king  of  a  certain  foreigis 
country  called  Poland."    At  first,  there  was  a  difference  of  opinioim 
among  the  judges — of  seven  to  six — whether  the  count  ought  not 
to  have  shown  what  money  florins  were  and  their  value,  but  subse* 
quently  they  all  agreed  that  the  defect  was  cured  by  the  7  Geo.  4, 
c.  64,  s.  21,  the  offence  being  described  in  the  words  of  the  statute. 
I  do  not  think  it  necessary  to  say  whether  the  objection  is  cured 
by  Lord  Campbell's  Act  (14  &  15  Vict.  c.  100).     Mr.  Aspinall 
further  contended  that  the  offence  was  not  described  in  the  words 
of  the  statute,  because  the  indictment  alleges,  that  it  vras  on  his 
examination  in  the  said  court,  that  is,  the  Bankruptcy  Court,  and 
it  might  be  that  the  examination  took  place  in  the  County  Court 
The   words  of   the   statute   and    of  the  indictment   also  seem 
to  point   to  the  whole   examination   being  over,  and  we  are  to 
assume  rather  that  the  normal  state  of  things  went  on  in  the 
Bankruptcy  Court  in  Liverpool  than  that  the  proceedings  were 
removea  into  the  County  Court      Then  it  was  objected  that, 
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)ecau8e  the  count  proceeded  to  state  what  was  perhaps  a  distinct       Nash 
offence  in  the  last  part  of  the  clause  of  the  section,  it  was  bad  for  ^^^^ qiklv. 
laplicitj.     It  may  be  urged  that,  in  point  of  fairness,  pleadings        — 
hould  not  be  double,  and  the  prosecutor  may  be  put  to  elect  as        ^864* 
>  what  part  of  the  indictment  he  will  proceed  upon.     After  ver-  Bankrwptcti-^ 
let,  it  must  be  taken  that  the  jury  found  that  all  that  was  sub-    indkhnenu 
tautially  part  of  the  offence  was  proved,  and  though  the  jury  do 
lot  know  what  is  the  substance  of  the  offence,  the  judge  must  be 
aken  to  have  told  them.     The  latter  part  of  the  count  may  be 
fejeated  as  surplusage  and  may  be  struck  out.     For  these  reasons 
m  think  our  judgment  should  be  for  the  Crown. 

Mellor,  J. — I  am  of  the  same  opinion.     No  authority  has  been, 
^i^lted  to  show  that  duplicity  is  a  fatal  objection  in  a  criminal  case 
sm,  fter  verdict ;  but,  whether  that  be  so  or  not,  I  am  not  aware  of  any 
<^^se  that  decides  that  the  objection  is  open  on  a  writ  of  error.     It 
xsaight  be  open  to  doubt  whether  the  offence  was  properly  laid  in 
'^lie  count,  if  it  had  been  necessary  to  decide  on   the  objection 
before  the  verdict ;  but  I  think  that  the  7  Geo.  4,  c.  64,  was 
iiatended  tocure  objections  to  the  indictment  for  want  of  certainty, 
s^iid  objections  that  had  no  bearing  on  the  merits  of  the  case.    It 
^8  sufficient  after  verdict,  if,  in  describing  the  offence,  the  language 
of  the  indictment  follows  the  words  of  the  statute.     Then  if  the 
otfence  here  is,  as  I  think,  sufficiently  described   in  the  words  of 
-^lie  statute,  the  count  is  not  rendered  bad  by  what  is  added  in 
^lie  count.      It  is  admitted  that,  unless  steps  are  taken  by  the 
OT'editors   to   remove   the  proceedings  to  the  County  Court,  the 
osamination  of  the  bankrupt  must  take  place  in  the  Court   of 
Sankruptcy.     No  circumstances  are  stated  to  show  how  the  juris- 
diction arose  in  this  case ;  the  count  alleges  the  examination  td 
Have  been  "  in  the  said  court,"  which  refers  to  the  Bankruptcy 
Oourt  in  Liverpool,  which,  I  think,  must  be  taken  to  have  Seen 
^He  right  court.     I  also  think  that  the  entire  examination  of  the 
l>aDkrupt  must  have  concluded  before  the  bankrupt  can  be  said 
^o  have  committed  an  offence  under  sect.  221.     We  cannot  say 
"^hat  the  objections  are  not  cured  by  the  7  Geo.  4,  c.  64,  without 
Overruling  Reg.  v.  Warshaner. 

Judgment  for  the  Crowtu 
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COURT  OP  CRIMINAL  APPEAL. 

January  23,  1864. 

(Before    Cockburx,    C.J.,    Crompton  and  Willes,    JJ., 
Channell,  B.,  and  Keating,  J.) 

Reg.  r.  Fuidge.  (a) 

Vexatious  Indictments  Act — Indictment  for  false  pretences  preferred 
without  leave  —  Quashing  objectionable  part  —  LiadmissibUity  of 
evidence, 

A  prisoner  was  committed  upon  one  charge  only  of  false  pretences^  bn^ 
an  indictment  was  preferred^  without  leave  as  required  by  22  Sf  2^ 
Vict.  c.  17,  *.  1,  and  found  by  tlie  grand  jury  containing  a  seconti 
charge  of  false  pretences.  The  prisoner  refused  to  plead,  and  th^ 
court  directed  a  plea  of  not  guilty  to  the  whole  indictment  to  be  entered 
for  him,  and  received  evidence  of  both  charges^  after  which  the  prisoner 
was  convicted : 

Held,  that  the  proper  course  was  to  have  quashed  the  part  of  the  indic^^ 
ment  relating  to  the  second  charge : 

Heldy  alsOy  that  as  evidence  upon  that  charge  would  not  then  have  be^rz 
admissible,  the  conviction  could  not  be  supported, 

/^ASE  reserved  for  the  opinion  of  this  Court. 

William  Varley  Fuidge  was  tried  before  me  at  the  Quarter 
Sessions  for  the  town  and  county  of  the  town  of  Southampton, 
holden  by  me  on  the  11th  of  January,  1864,  on  an  indictment 
containing  two  counts.  He  was  charged  in  the  first  count  of  the 
indictment  with  having  obtained  on  the  26tb  of  September,  1863, 
a  shawl  from  Henry  Smart  by  false  pretences,  and  in  the  second 
count  with  having  obtained  on  the  29th  of  September,  1863, 
another  shawl  from  Henry  Smart  by  false  pretences. 

The  false  pretences  were  in  each  case  similar. 

When  the  prisoner  was  placed  at  the  bar  his  counsel  applied  to 
have  the  indictment  or  its  second  count  quashed  on  the  ground 
that  the  order  of  committal  reciting  only  one  case  of  obtaminga 
shawl  by  false  pretences,  namely,  the  one  on  the  26th  of  Septem- 
ber, the  prisoner  could  not  be  tried  for  the  subsequent  false  pre- 
tence, the  subject  of  the  second  count,  because  the  prisoner  W 

(a)    Reported  by  Johk  Thompsov,  Esq.,  Barrister-at-Law. 
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at  been  committed  for  that  specific  offence,  but  only  for  the  one        K«»- 
:  the  26th  of  September.  FottoK. 

None  of  the  other  provisions  of  the  Vexatious  Indictments  Act       

ad  been  complied  with  (22  &  23  Vict,  c  17).  ]^ 

I  refused  to  quash  the  indictment  or  its  second  count,  and  ruled      vexaOoiu 
lat  the  trial  should  proceed.  indictamUAei. 

On  the  prisoner  being  called  on  to  proceed  he  refused  to  do  so, 
hereupon  I  directed  the  proper  officer  of  the  Court  to  enter  a 
lea  of  not  guilty. 

When,  on  the  trial,  evidence  was  tendered  by  the  counsel  for 
le  prosecution  in  support  of  the  second  count  it  was  objected  to 
Y  the  counsel  for  the  prisoner,  but  was  admitted  by  me. 

In  summing  up  1  left  the  evidence  on  the  two  counts  to  the 
iry,  as  evidence  in  two  separate  and  distinct  cases ;  and  1  asked 
lem  to  return  a  separate  and  distinct  verdict  on  each  of  the 
)unts.  They  did  so,  and  returning  a  verdict  of  guilty  on  the 
:8t  count  I  sentenced  the  prisoner  on  that  count  to  three  months' 
iprisonment;  and,  returning  a  verdict  also  of  guilty  on  the 
cond  count,  I  sentenced  the  prisoner  on  that  count  to  a  week's 
iprisonment,  to  commence  at  the  expiration  of  the  sentence 
issed  on  the  former  count. 

The  questions  for  the  consideration  of  the  Honourable  the 
uBtices  of  either  Bench,  and  the  Honourable  the  Barons  of  the 
ixchequer  are : — 

1.  Ought  the  indictment  or  its  second  count  to  have  been 
uashed  ? 

2.  If  the  second  count  ought  to  have  been  quashed  or  not 
roceeded  upon  was  evidence  relating  to  it  admissible  or  inadmis- 
ible  on  the  trial  of  the  first  count,  and  if  inadmissible  Ci\n  the 
onvictions  on  the  first  count  be  upheld  or  not. 

Montague  Bebe, 
January  16,  1864.  Recorder  of  Southampton. 

No  counsel  was  instructed  on  either  side. 

Yonge^  who  had  been  counsel  for  the  prisoner  at  the  trial,  by  per- 
lission,  made  the  following  suggestions  :  — It  was  clearly  wrong, 
nd  contrary  to  the  Vexatious  Indictments  Act,  to  try  the  prisoner 
pon  the  whole  indictment.  Leave  should  have  been  obtained  to 
isert  the  second  count:  (ifey.  v.  Bray^  9  Cox  Grim.  Cas.  218). 
'be  trial  was  in  inmtum  so  far  as  the  prisoner  was  concerned,  he 
aving  refused  to  plead.  [Crompton,  J. — In  a  case  tried  before 
le  at  the  Monmouthshire  Assizes,  on  a  similar  objection,  after 
onsulting  my  brother  Channell,  I  quashed  the  objectionable 
otints,  leaving  the  good  counts  standing,  (a)  The  great  error 
ras  in  directing  a  plea  of  not  guilty  to  the  whole  record  to  be 

(a)  The  following  is  the  case  alluded  to: — Oxford  dreuU, MonmouUi^  March  31,  18G2. 
-David  Davies,  Edward  Davies,  John  EYans,  Thomas  Phillips,  John  Williain»,  and  Isaac 
aoghan  sarrendered  to  take  their  trial  upon  a  charge  of  riot  and  assanlt,  and  destroying  fur- 
iture,  &c.,  on  the  12th  of  September,  1S61,  at  Abercom. 
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Rko-        entered  for  the  prisoner.     [Cockburx,  C.J. — I  doubt  whether 
FoiDOB.      ^^^®  ^®  "^*  ^  matter  for  the  discretion  of  the  Court,  and  whether 

the  prisoner  could  ask  more  than  that  the  objectionable  count 

1864.       might  be  quashed.]     Then,  assuming  that  the  second  count  ought 
v^a^tUnts     *^  i^^y^  been  quashed,  the   prisoner  was  entitled  to  be  in  the 
lAdkimtntsAct,  Same  position  as  if  there  had  been  but  one  charge  before  the 
Court,  and  if  so,  the  evidence  on  the  objectionable  count  could 
not   have    been    given,    and    was    inadmissible :    (Rep.  y.  Ilolfy 
8  Cox    Crim.   Cas.  411).    There  the  prisoner  was  charged  with 
obtaining  a  specific  sum  from  A.   by  false  pretences,  and  it  waac 
held  that  evidence  of  obtaining  another  sum  from  B.  by  similai^ 
pretences  within  a  week  was  inadmissible  to  prove  guilty  intent^ 
The   reception  of  evidence  of  the  charge  in   the   objectionably 
count  operated  to  the  prejudice  of  the  prisoner. 

CoCKBUim,  C.J. — We  are  of  opinion  that  the  first  question 
asked  of  the  Court,  whether  the  second  count  ought  to  have  bee^ 
quashed,  must  be  answered  in  the  afiSrmative.     As  regards  the 
second  question,  we  are  of  opinion  that  the  evidence  relating  to 
the  second  count  was  inadmissible  on  the  trial  of  the  first ;  and 
the  majority  of  the  Court  are  of  opinion  that  the  conviction  upon 
that  count  cannot  be  upheld,  {a) 

Conviction  quashed. 

The  indictment  contained  a  great  manj  counts,  including  sereral  which  charged  a  eon- 
spiracy. 

Huddlettone^  Q,C.,  W.  IL  Cooke  and  77.  James  cnndncted  the  prosecution;  R,  Scatyer 
defended  David  and  Thomas  Davies;  Smt/lhies  defended  Evans  and  Phillips ;  aud  J.  J.PwtS 
defended  Williams  and  Vanghan. 

When  the  defendants  were  arraigned  Smythiea  objected  that  the  indictment  was  bad,  opm 
the  ground  that  it  contained  counts  for  conspiracy,  without  showing  that  such  couDts  were 
admissible  under  the  recent  statute  (22  &  23  Vict.  c.  17),  passed  to  prevent  vexatious  indict- 
merits  for  certain  misdemeanors.  The  Ist  section  of  that  statute  enacts  that  no  indictment 
for  certain  offences  therein  named  (including  conspiracy)  shall  be  presented  to  or  found  by  % 
grand  jury,  unless  the  proHCCutor  has  been  bound  over  to  prosecute  or  the  defendant  has  been 
committed  or  bound  by  recognisance  to  appear  to  answer  to  an  indictment  for  such  ofleooe,or 
unless  such  indictment  for  such  offence  be  preferred  by  the  direction  or  with  the  consent  is 
writing  of  a  Judge  of  a  Superior  Court,  or  of  the  Attorney  or  Solicitor  General. 

It  was  admitted  that  the  counts  in  question  had  been  improperly  introduced  into  the 
indictment,  but,  after  a  long  discussion, 

Ckompton,  J.,  decided  that  he  had  power  to  quash  the  objectionable  counts,  and  ordered 
them  to  be  quashed  accordingly. 

Powell  (on  the  pait  of  Williams  and  Vanghan),  then  pleaded  a  plea  to  the  jurisdicttM 
of  the  Court  to  try  the  indictment,  allegine  thntthe  indictment,  as  found  by  the  grand  jnrj, 
contained  the  objectionable  counts,  which  had  been  introduced  without  the  necessary  kffi 
authority. 

Huddleston^  on  the  part  of  the  prosecution,  then  handed  in  a  demurrer  to  the  defendant'^ 
plea. 

A  discussion  then  took  place  upon  the  demurrer,  but 

Crompton,  J.,  after  consulting  Channell,  B.,  gave  judgment  for  the  Crown.  His  Lord- 
ship said  he  thought  he  had  power  to  quash  some  (>f  the  counts  without  quashing  the  whott 
indictment,  though  there  was  no  authority  for  so  doing. 

Powell  said  it  was  the  intention  of  the  prisoners  whom  he  represented  to  sue  out  a  writ  of 
error. 

The  four  prisoners,  David  and  Edward  Davies,  Evans  and  Phillip?,  then  pleaded  "im» 
guilty,"  and  the  trial  proceeded  as  to  them,  the  judgment  given  by  the  Court  upon  demurrer 
being  conclusive  as  to  the  other  two  prisoners. 

A  writ  of  error  was  not  sued  out,  but  there  is  a  writ  of  error  on  the  same  ground  &<^ 
pending  in  the  Queen's  Bench,  Crown  Paper,  Reg.  v.  Dron. 

(a)  See  next  case. 
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COURT  OF  QUEEN'S  BENCH. 
January  SOih,  1864. 
re  CocKBUBN,  CJ.^  Blackbubk  and  Mellob,  JJ.) 

Beg.  v.  HEANE.(a) 

8  IncUcimenis  Aci^^QuaMng  indicimeni^-^FalBe  swearing^-^ 
Court  marHoL 

^tmeni  found  by  a  grand  jury  not  having  jurisdiction  may  be 
d  at  any  stage,  at  the  instance  of  the  defendant^  even  after  plea, 
t  of  jurisdiction  may  be  shown  by  affidavit, 
ndant  will  be  left  to  his  writ  of  error  where  the  want  ofjuriS" 
is  not  clear. 

}  25  Vict,  c,  115,  s,  57 f  enacts  that  every  person  who^  upon  any 
lation  upon  oath  or  affirmation^  before  any  court  martial^  held 
tuance  of  the  Act,  shall  wilfully  and  corruptly  give  false  evidence^ 
e  liable  to  the  penalties  qfwUjfuland  corrupt  perjury, 
ohether  an  indictment  under  that  section  is  an  indictment  for 
y  within  the  meaning  of  the  Vexatious  Indictments  Act  (22  4* 
ct.  c.  17)  f 

E  nisi  obtained  on  behalf  of  the  defendant  to  quash  an 
ictment  found  against  him  at  the  Central  Criminal  Court, 
1863,  and  removed  into  this  Court  by  certiorari. 
indictment  charged  that  the  defendant  J.  L.  Heane  did, 
examination  on  oath  before  a  court  martial,  held  in  pur- 
Df  the  23  &  24  Vict.  c.  123,  upon  Her  Majesty's  ship 
(,  then  being  upon  the  high  seas,  wilfully  and  corruptly 
e  evidence,  &c. 

ndictment  having  been  found  by  the  grand  jury,  a  bench 
was  obtained    by  the  prosecutor^  and    the  defendant 
f  but  afterwards  held  to  baiL 

the  ai&davits  it  apj^eared  that  a  court  martial  had  been 
board  the  Hibernian  m  Malta  harbour,  on  a  young  oi&cer 
secutor  of  this  indictment),  and  he  was  found  guilty  of 
the  charges  preferred  aminst  him,  and  dismissed  from  Her 
's  service.  The  defen£int  (also  a  young  officer  on  board 
e  ship)  was  examined  as  a  witness  against  the  prosecutor, 
mdence  on  that  occasion  formed  the  subject  of  this  indict- 

(a)  Reported  bj  Jomi  Tbomfsov,  Esq.,  BanriiUr-At-LAW. 
DC.  2  F 
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Bbo.       ment,  which  was  preferred  without  any  previous  investigation  or 
Hbaiib.      l^A^e  of  A  ju^»6>  ^^d  found  before  the  defendant  returned  home. 

On  his  arrival  home  from  the  Mediterranean  he  was  arrested  under 

1864.       the  Bench  warrant.   His  defence  was  conducted  by  the  Admiralty. 
v^i^Uout         ^y  *^®  Vexatious  Indictments  Act  (22  &  23  Vict  c  17, 8. 1) 

indictments  Act  it  is  enacted  '^  that  no  bill  of  indictment  for  anj  of  Ihe  offences  fol- 
—Perjury--  lowino:,  I.e.  peijury,  subornation    of  perjury,  &c.,  shall  be  prc- 

Court  martial.  g^Q^gJ  ^q  (jg  found  by  any  grand  jury,  unless  the  prosecutor  or 
other  person  presenting  sucn  indictment  has  been  bound  by 
recognizance  to  prosecute  or  give  evidence  against  the  person 
accused  of  such  offence,  or  unless  the  person  accused  has  been 
committed  to  or  detained  in  custody,  or  has  been  bound  by  rec(^- 
zance  to  appear  to  answer  to  an  indictment  to  be  preferred  agauut 
him  for  such  offence,  or  unless  such  indictment  for  such  offence 
if  charged  to  have  been  committed  in  England,  be  preferred  by 
the  direction  or  with  the  consent  in  writing  of  a  tludge  of  one 
of  the  Superior  Courts  of  Law  at  Westminster,  or  of  Her 
Majesty's  Attorney  or  Solicitor-General  for  England,  or  unless 
such  indictment  for  such  offence,  if  charged  to  have  been  com- 
mitted in  Ireland,  be  preferred  by  the  direction  or  with  the  con- 
sent in  writing  of  one  of  the  Superior  Courts  of  Law  in  Dublin, 
or  of,  &c.,  or  (in  the  case  of  an  indictment  for  perjury)  by  the 
direction  of  any  Court,  Judge,  or  public  functionary  authorised  by 
14  &  15  Vict.  c.  100,  to  direct  a  prosecution  for  perjury." 

By  the  23  &  24  Vict.  c.  123  (the  Naval  Discipline  Act),  s.  53,it  is 
provided  **  that  every  person  who^  upon  any  examination  upon  oatbt 
or  upon  affirmation  before  any  court  martial  held  in  pursuance  of 
that  Act,  shall  wilfully  and  corruptly  give  false  evidence,  shall  be 
liable  to  the  penalties  of  wilful  and  corrupt  perjury." 

The  22  Geo.  3,  c.  33  (repealed  by  23  &  24  Vict  c  123),  s.  17, 
enacted  **that  all  persons  who  should  commit  any  wilful  perjury  indjxj 
evidence  on  examination  upon  oath  at  any  such  court  martial,  or  vho 
shall  corruptly  procure  or  suborn  any  person  to  commit  such  wilful 
perjury^  shall  and  may  be  prosecuted  by  indictment  or  information." 
Ballaniine,   Serjt,    Giffard  and   F.   H.   Lewis  showed  cause^ 
First :  It  is  too  late  after  plea,  pleaded  for  the  defendant,  to  apply 
by  motion  in  this  way  to  quash  the  indictment :  ( Archbold's  Onoi* 
Plead.  80.)  The  defendant  should  except  to  the  indictment  before 
evidence  given  in  open  court :  (Foster's  Crown  Law,  230.)    It  is 
a  matter  of  discretion  for  the  Court  as  to  quashing  the  indictment, 
but  unless  the  point  is  clear  the  Court  will  not  decide  in  a  summaiy 
way,  as  the  defendant  is  not  without  remedy,  but  may  bring  error: 
(Rex  V.  Marsh,  6  A«  &  E.  236.)     [M.  C/iamber$,  contra,  intimated 
he  should  contend  that  there  was  an  entire  want  of  jurisdiction.] 
Want  of  jurisdiction  in  this  case  can  only  be  shown  by  affidavit!^ 
and  an    indictment    cannot    be    quashed  for  matter  dehors  the 
indictment     The  objection  must  be  patent  on  the  iace  of  the 
indictment     There  is  no  instance  of  an  indictment  having  been 
•Quashed  because  the  grand  jury  had  not  jurisdiction  to  find  it 
The  remedy  is  by  writ  of  error  or  plea  to  the  jurisdictioUt  oroo 
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jeetion  to  the  admission  of  the  evidence.     One  of  the  objections        s^o. 
Reg.  V.  O'ConneU  (11  CI.  &  Fin.  155),  was  that  the  grand  jury      b^i^. 

A  no  jurisdiction  to  find  the  bill.  The  matter  cannot  be  tried  upon       ' 

fidavit.    Secondly :  This  is  not  an  indictment  for  peijury,  and  if       i^w. 
it,  the  Vexatious  Indictments  Act  does  not  apply.   Perjury  is  the     vi^^^ 
Pence  of  wilful  false  swearing  before  a  judicial  tribunal,  but  a  court  Tndktmmtt  Act 
wtial  is  not  a  judicial  tribunal.   The  indictment  is  framed  upon  a   —Perjury— 
arge  of  false  swearing  upon  the  Naval  Discipline  Act  (24  &  25  ^"^"^^^^^ 
let.  c.  115,  s.  57).     The  Act  of  22  Geo.  3,  c.  33,  s.  17,  expressly 
scribed  the  offence  of  giving  false  evidence  before  courts  mar- 
J  as  peijury,  but  the  24  &  25  Vict.,  which  repealed  that  Act, 
scribes  it  as  giving  false   evidence.      It  is  like  false  declara- 
ms  under  the  Bankruptcy  Act,  which  are  made  liable  to  the 
Dairies  of  perjury.     The  Vexatious  Indictments  Act  is  confined 

specific  offences,  among  which  is  peijury,  and  does  not  include 
ences  which  are  subject  to  the  same  punishment  as  perjury, 
mrts  martial  are  peculiar  jurisdictions  exercised  over  particular 
dies,  and  are  governed  by  peculiar  rules  of  their  own,  and  take 
gnizance  of  a  variety  of  matters  not  offences  by  the  criminal 
Y  of  the  country.  No  statute  was  necessary  to  give  a  General 
Admiral  power  to  maintain  discipline  by  martial  law  within  the 
ny  or  fleet.  Inter  arma  silent  leges.  Thirdly:  The  offence 
re  is  alleged  to  have  been  committed  in  the  harbour  of  Malta, 
»ich  is  not  upon  the  "  high  seas ;"  and  therefore  the  offence  was 
t  cognizable  in  this  country  at  common  law.  The  provisions  of 
&  Vexatious  Indictments  Act  could  not  therefore  have  been  com- 
ed  with.  (RookwoocPs  case,  13  State  Trials,  139 ;  R.  v.  FearnUg, 
T.  R  316 ;  Johnstone  v.  Suitony  1  T.  R.  548 ;  S.  v.  Foster, 
Russ.  &  Ry.  460 ;  Spicer  v.  Reedy  Hobart,  62 ;  R.  v.  Chapman, 
Den.  432;  22  Geo.  2,  c  33,  s.  17 ;  17  &  18  Vict.  c.  104,  s. 
0;  7  &  8  Vict.  c.  2,  ss.  2,  3 ;  12  &  13  Vict.  c.  106,  s.  250.) 
M.  Chambers^  Q.C.,  and  West  in  support  of  the  rule.— First : 
here  there  is  a  want  of  jurisdiction  to  find  the  indictment,  the 
mrt  will  quash  the  indictment  on  the  application  of  the  defen- 
nt,  even  after  plea  pleaded.  It  would  be  a  great  abuse  to  be 
liged  to  proceed  upon  such  an  indictment  when,  after  all,  it 
]8t  be  reversed  for  want  of  jurisdiction :  (Hawkins'  P.  C,  bk.  2, 
25 ;  Com.  Dig.  Ind.  H. ;  Bac  Abr.  Ind.  K.)  The  objection 
ly  be  raised  upon  affidavit — Could  not  the  Court  quash  an 
Bctment  found  at  Quarter  Sessions  without  jurisdiction?    In 

T.  WiBiams  (1  Burr.  125)  (Lord  Mansfield's  time)  it  was 
id  that  an  indictment  might  be  quashed  for  want  of  jurisdio- 
D.  The  Vexatious  Indictments  Act  prohibits  the  prefer- 
g  of  -an  indictment  for  perjury  without  going  before  a  magis- 
le»  or  by  leave.  The  present  is  an  indictment  for  peijury. 
le  defendant  might  have  been  taken  before  a  magistrate  on  his 
ival  in  this  country,  and  so  a  preliminary  investigation  might 
re  taken  place.  The  Naval  Discipline  Act  enacts  that  any 
-son  who  snail  wilfullv  and  corruptly  give  false  evidence  shall  be 
Je  to  the  penalties  ot  wilful  and  corrupt  perjury.     It  assumes 

2  F  2 
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Bto.       the  offence  to  be  peijury.     Then  a  court  martiiEtl  is  a  jndidal 
hJ^^      tribunal    [Mellor,  J.— In  Hawk.  P.C.,bk.  2  ;  S.C.,  69,  a.  2,  a 

judicial  tribunal  is  defined  to  be  ''any  lawful  tribunal,"  whether  it 

^^*       concerns  the  interest  of  the  sovereign  or  the  subject.]     The  indict- 

Vwd^     ment  alleges  the  offence  to  have  been  committed  within  the 

/ndictoiaiMJcf  jurisdiction  of  the  Admiralty,  and  so  within  the  jurisdiction  of 

— ^«^J2^  the  Central  Criminal  Court.    This  is  a  case  pre-eminently  within 

Comi  martmL  ^^  mischief  intended  to  be  remedied  by  the  Vexatious  Indictr- 

ments  Act. 

CoCKBURN,  C.J. — If  we  quash  this  indictment,  it  can  only  b« 
upon  the  ground  that  we  are  clearly  of  opinion  that  it  is  baj 
which  we  are  not ;  but  if  we  refuse  to  do  so,  and  leave  the  defec: 
dant  to  his  writ  of  error,  then  the  question  will  be  fairly  op^ 
to  discussion.      I  think  that  it  is  open  to  considerable  dou^ 
whether  this  indictment  is  within  the  Vexatious  Indictments  Ac^ 
22  &  23  Vict  c  17.    That  being  so,  the  question  is,  whether  we 
are  now  to  put  an  end  to  the  indictment,  and  so  prevent  all  further 
discussion  upon  it  ?   Now,  as  this  application  is  made  to  our  discre- 
tion, we  must  see  that  we  do  not  prejudice  the  parties.    I  think  we 
ought  to  say,  with  reference  to  the  preliminary  objection,  that  it 
ought  not  to  prevail.    As  regards  the  objection  that  the  motion  to 
quash  cannot  be  made  after  plea  pleaded,  I  think  if  it  is  made  ta 
appear  clearly  that  there  was  no  jurisdiction,  we  have  power  to 
quash  the  indictment  at  any  stage,  and  even  for  matter,  not  appa- 
rent on  the  face  of  the  indictment,  brought  to  our  notice  by  extra* 
neous  evidence  upon  affidavit.     But  when  we  come  to  consider 
whether  the  offence  charged  is  within  the  22  &  23  Vict,  it  turns 
upon  whether  this  is  an  indictment  for  peijury  or  not  If  the  defen- 
dant had  been  indicted  for  perjury  in  the  ordinary  way,  I  think 
it  doubtful  if  the  indictment  could  have  been  sustained.    For- 
merly there  was  an  undoubted  right  in  the  prosecutor  to  go  before 
the  grand  jury  in  the  first  instance,  but  that  right  is  taken  away 
in  certain  cases,  and  we  must  see  if  it  is  taken  away  in  the  pre- 
sent one.     I  think  that  is  a  matter  of  much  doubt,  and  it  would 
not  be  ri^ht  in  us  to  do  anything  whereby  the  question  may  be 
prevented  from  being  considered  by  a  Court  of  Error. 

Blackburn,  J.— I  am  of  the  same  opinion.  This  is  a  matter 
for  the  discretion  of  the  Courts  but  still,  if  the  proceedings  under 
the  indictment  were  clearly  wrong,  this  Court  might  exercise 
their  discretion  by  deciding  summanly  that  the  indictment  shooU 
be  quashed.  But  when  the  case  is  one  of  doubt,  and  the  dream- 
stances  point  to  no  especial  mischief  that  would  result  from  leaving 
the  case  for  the  decision  of  a  Superior  Court,  it  is  more  discreet 
so  to  leave  it.  Two  points  of  much  doubt  have  been  discussed  *^ 
firsts  Whether  this  is  an  indictment  for  perjury  within  the  22  &  23 
Vict.  c.  17 ;  and,  second.  Whether  the  Act  applies  to  offenoei 
committed  beyond  the  seas.  I  think  there  is  so  much  doubt  upoa 
these  two  points  that  we  ought  not  to  quash  the  indictment  upoa 
the  present  motion. 
MsLLOS,  J.,  concurred.  Sule  ditehargA 
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€OURT  OF  CRIMINAL  APPEAL. 

January  23^  1864. 

(Before  Cockburn,  C.J.,  Cbompton  and   Willes,  JJ., 
Channell^  B.,  and  Keating^  J.) 

Beg.  v.  Matthew  Knight,  (a) 

Autrefois  acquit — Evidence  of  larceny — Recent  possession. 

Prisoner^  a  servant^  was  committed  to  take  his  trial  at  the  April  Sessions 
on  a  charge  of  stealing  copper  from  his  masters.  He  was  fried  and 
acquitted.  Two  days  before  his  trial  the  prosecutors  laid  an  informa- 
tion and  obtained  a  warrant,  under  which  the  prisoner  was  appre* 
hendedf  immediately  after  the  acquittal,  for  stealing  other  things  {five 
shovels  and  a  riddle)  from  them  previous  to  his  apprehension  on  the 
first  charge.     Be  was  committed  for  trial  on  the  second  charge. 

On  the  second  trial,  the  prisoner  pleaded  autrefois  acquit,  and  his 
advocate  contended  that  the  prisoner  was  entitled  to  succeed  on  that 
plea,  on  the  ground  that  both  charges  might  have  been  included  in  the 
indictment  on  the  first  trial.  The  jury  gave  their  verdict  that  the 
prisoner  was  not  acquitted  of  the  second  charge  on  tlie  first  trial. 

The  riddle  was  not  proved  to  have  been  in  the  prosecutors*  possession  for 
eighteen  months  before  the  trial,  and  the  shovels  for  eight  months,  and  the 
evidence  was,  that  the  prisoner  was  first  seen  about  January  unth  the 
things  in  his  possession,  the  second  trial  being  in  June.  The  jury 
convicted  the  prisoner : 

Beld,  that  the  conviction  was  right,  and  that  there  was  no  ground  for 
the  verdict  being  entered  for  the  prisoner  on  the  plea  of  autrefois 
acquit ;  or  for  an  acquittal  on  the  ground  that  no  recent  possession 
was  traced  to  the  prisoner, 

jTiASE  stated  for  the  opinion  of  the  Court. 

Lincolnshire,  Kesteven. — At  the  General  Quarter  Sessions  of 
'Ae  Peace  of  our  Sovereign  Lady  the  Queen,  holden  at  Bourn, 
in  and  for  the  said  parts  and  county,  on  Monday,  29th  June, 
1863,  before  the  Bight  Hon.  Sir  John  TroUope,  Bart.  Chairman, 
William  Parker,  Esq.,  and  other  justices  of  the  peace  of  our  said 
Lady  tlie  Queens 

• 

(a)  Reported  bj  Johh  Thokpsov,  Esq.,  Barrister-tt-Law. 
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Beg. 

Matthew 
Knioht. 

1864. 

Autrefois 
ncquit"- 
Larcmy, 


The  prisoner,  Matthew  Knight^  was  tried  before  roe  at  t:he 
Easter  Quarter  Sessions,  for  the  parts  of  Kesteven  aforesaid,  helrf 
at  Bourn  aforesaid,  on  the  6th  April,  1863,  upon  an  indictmem 
charging  him  with  having,  on  the  22nd  January,  1863,  at  Spittle- 
gate,  in  the   said   parts,   feloniously   stolen   twenty-five  pouodd 
weight  of  copper,  of  the  value  of  1/.  3^.,  of  the  goods  and  cnatteb 
of  one  Richard  Homsby  the  younger  and  others. 

From  the  evidence  produced  by  the  prosecution  in  support  of 
this  indictment,  it  appeared  that  the  prosecutor's  foreman  first 
became  acquainted  with  the  loss  of  the  copper  on  the  I2tli 
January,  1863,  and  that  on  the  17th  of  the  same  month  of 
January  the  prisoner  was  apprehended  on  a  warrant,  charcin; 
him  with  having  committed  the  larceny  on  the  6th  December, 
1862 ;  he  was  then  remanded  until  the  22nd  January,  and  on 
that  day  further  remanded  until  the  6th  February,  when  b& 
was  fully  committed  for  trial  at  the  then  ensuing  sessions,  to  be 
held  on  the  6th  April. 

At  the  trial,  the  attorney  for  the  prisoner  took  exception  to 
evidence  being  given  of  certain  admissions  made  by  the  prisone:^ 
concerning  the  copper  prior  to  the  day  named  in  the  indictments^ 
and  the  objection  being  allowed,  the  attorney  for  the  prosecit— 
tion  thereupon  withdrew  from  the  case,  and  the  prisoner  wa.  ^ 
acquitted. 

Immediately  after  his  acquittal,  on  the  6th  April,  the  prL  — 
soner  was  again  apprehended  on  a  warrant,  granted  upon  a:^ 
information  preferred  by  the  same  prosecutors  on  the  4th  April 
charging  him  with  having,  on  the  22nd  Januarv,  1863,  at  Spittle — ' 
gate  aforesaid,  in  the  parts  and  county  aroresaid,  feloniously 
stolen  five  shovels  and  one  riddle,  of  the  value  in  the  whole  o^ 
105.,  of  the  goods  and  chattels  of  the  said  Richard  Homsby  th^ 
younger  and  others.  ' 

In  the  depositions  taken  previous  to  the  second  commitment^ 
on  the  18th  April,  1863,  the  prisoner  is  therein  charged  with^ 
having  feloniously  stolen  the  shovels  and  riddle  on  the  22nclC 
January,  1863. 

At  the  present  Midsummer  Quarter  Sessions  for  the  said  parish 
and  county  aforesaid,  held  at  Bourn  aforesaid,  on  the  29th^ 
June.  1863,  the  prisoner  was  indicted  before  me  with  having,  at^ 
Spittlegate  aforesaid,  stolen  the  said  riddle^  on  the  20th  Septem — 
ber,  1862 ;  and  in  a  second  count  he  was  charged  with  having,  at^ 
Spittlegate  aforesaid,  stolen  the  said  five  shovels  on  the  16tli^ 
January,  1863. 

From  the  evidence  adduced  at  this  second  trial  it  appearedB 
that  one  of  the  prosecutors'  witnesses  saw  a  riddle  branded  R.  VL 
and  X.  (similar  to  the  one  produced),  on  the  prisoner's  premiaeay. 
in  the  summer  time  of  1862,  and  that  both  the  riddle  and  shoTeh 
were  found  by  a  police  constable  in  the  prisoner's  possession  on 
the  21st  January,  1863.  There  was  no  evidence  m  either  ciae 
to  show  on  what  particular  day  or  month  either  the  copper> 
riddle,  or  shovels  were  stolen* 
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For  aereral  years,  and  up  to  the  time  of  bis  apprehensiOD,  the 
aciioner  bad .  been  in  the  employ  of  the  prosecutors,  Messrs. 
lomsby,  of  Grantham,  who  are  machine  makers,  in  a  large  way 
f  business,  employing  about  four  hundred  hands.  The  evidence 
gainst  the  prisoner  in  the  first  case  was  chiefly  the  prisoner's 
iwn  admission  in  producing  the  stolen  copper  on  an  implied 
iromise  from  prosecutor's  foreman,  which  evidence  was  rejected. 
n  the  second  case  there  was  no  admission  or  confession.  The 
tolen  property  was  found  on  the  prisoner's  premises  by  the 
>olice  whilst  in  custody  on  remand  upon  the  first  charge. 

The  grand  jury  having  found  a  true  bill,  the  prisoner  pleaded 
n  due  form  autrefois  acquit,  and,  in  support  of  such  plea,  his 
ittorney  raised  the  following  point  of  law,  viz.,  that  the  first 
ndictment  ought  to  have  included  all  the  articles  which  the 
)ro8ecutors,  on  or  previous  to  Jthe  6th  February  (the  day  of 
irst  committal),  or  the  6th  April  (the  day  of  trial),  knew  to  have 
^een  stolen  by  the  prisoner  from  them;  and  that  they  (the 
prosecutors)  could  not  by  an  alteration  of  dates  prefer  difiTerent 
adictments  against  the  prisoner  for  offences  of  the  same  sort 
ommitted  at  the  same  place  and  against  the  same  person.  And 
bat,  therefore,  an  ac(|uittal  of  the  offence  charged  in  the  first 
ndictment  was  an  acqmttal  of  the  offence  or  offences  charged  in 
l^e  second. 

In  support  of  this  argument  prisoner's  attorney  relied  upon  the 
iw  of  including  any  number  of  articles  in  one  mdictment ;  and 
Iso  further  cited  sect.  16  of  14  &  15  Vict.  c.  100,  to  show  that 
tie  prosecutors  could  have  inserted  any  number  of  cases  not 
Acceding  three,  provided  they  were  committed  within  six  months; 
ud  the  dictum  of  Parke,  B.,  as  reported  in  the  case  of  Reff,  v. 
iird  (5  Cox  Crim.  Gas.  1,  11,  20.) 

The  jury  gave  their  verdict  that  the  prisoner  was  not  acquitted 
f  the  second  offence. 

The  prisoner  then  pleaded  not  guilty  to  the  felony. 

The  riddle  and  shovels  were  clearly  identified  to  be  the  property 
E  the  prosecutors,  and  were  found  in  the  possession  of  the  prisoner 
-—the  riddle  in  his  back. yard,  one  shovel  in  his  coal-house,  another 
^ovel  in  his  garden,  covered  over  with  ashes,  and  three  other  shovels 
H^ed  up  in  a  distant  pig-sty  in  prisoner's  occupation ;  and  one 
f  the  prosecutors'  witnesses  stated  that  in  the  beginning  of 
anuary,  about  half-past  seven  o'clock  in  the  morning,  the  prisoner 
iX)ught  some  tools  in  a  barrow  into  his  (the  witness's)  yard, 
^bere  the  pig-sty  was,  and  stated  '<  he  had  brought  them  to  put 
^t  the  top  of  the  pig-sty  to  be  out  of  the  way."  The  brand  mark 
^  been  erased  from  some  of  the  shovels,  and  the  letters  M.  EL 
(tie  prisoner's  initials),  had  been  substituted.  In  cross-examina- 
tion the  foreman  stated  it  was  impossible  to  say  when  the  articles 
were  taken. 

The  attorney  for  the  prisoner  then  asked  the  Court  to  direct 
in  acquitt^  on  the  ground  that  the  riddle  not  being  proved  to 
lave  been  in  their  possession  for  the  period  of  upwards  of  eighteen 
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inmilJis  aod  the  thcnrek  fw  not  len  tlmn  eight  moathiy  t^^ 

xeoent  poeemon  hv  the  prisoner  aa  contemplated  by  the  hnr»  a: 

thaty  therefore,  the  prisoner  was  not  bound  to  aooount  how  Le 
came  by  the  property  stoleii. 

I  left  the  whole  question  to  the  jury,  who  returned  a  Tetdict  of 
Jmtr^     guilty. 

'  The  Court  sentenced  the  prisoner  to  be  imprisoned  for  on^ 

calendar  month  to  hard  labour,  subject  to  the  opinion  of  tk^s 
Court  of  Criminal  Appeal  upon  the  following  joints,  taking  bai.91 
for  his  rendering  himself  in  execution  if  the  decision  of  the  Cottr^iC 
should  be  against  him. 

1.  Whether  an  acquittal  of  the  offence  charged  in  the  fin^HI 
mdictment  was  an  acquittal  of  that  charged  in  the  second ;  and.  , 
if  so,  ought  the  prisoner  to  have  been  acquitted  on  the  plea  or^'-f 
autrefois  aeauitf 

2.  Whetner  the  Court  ought  to  have  directed  an  acquittal  upoi^BHi 
the  law  of  recent  possession  or  otherwise,  as  requestea,  and  upoi^^ 
the  grounds  stated  by  the  prisoner's  advocate. 

John  Trollops,  Chairman. 

O'Brien^  Seijt«,  for  the  prisoner,  admitted  that  he  could  d(k  '^ 
sustain  the  objections  made  for  the  prisoner,  and  reserved  forth!  -^ 
Court. 

By  the  Court,  Conviction  affirmed. 

i 


r 
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COURT  OF  CRIMINAL  APPEAL. 

January  23,  1864. 

re  CocKBUBN,  C.J.,  Orompton  and  Willes,  JJ., 
Channel,  B.  and  Keating,  J.) 

Reg.  v.  Kerrigan,  (a) 

FaUe  preiencei^^Evidence. 

tment  cliarged  K.  and  W.  tcUh  fahely  pretending  to  B.  that 
id  a  quantity  of  tobacco^  which  they  proposed  to  sell,  and  did 
him,  and  thereby  obtained  money  from  Aim.  7'he  evidence  teas 
.  and  another  person^  P.,  acting  togetlter^  were  the  chief  parties 
m  the  false  pretences  had  been  made :  i 

/  the  acts  of  P.  were  the  acts  of  K,^  and  admissible  against  him 
\e  indictment, 

1  reserved  at  the  Quarter  Sessions  of  the  county  of  Derby 
the  opinion  of  this  Court. 

e  17th  of  September,  1863,  John  Kerrigan  was  committed 
llmot,  Esq.,  and  L.  E.  Mann,  Esq.,  magistrates  for  the 
f  Derby,  to  take  his  trial  at  the  Michaelmas  Quarter 
The  commitment  charged  him  with  one  William  Wil- 
r  that  the  said  John  Kerrigan  and  William  Wilson  on  the 
September  instant,  at  Belper,  in  the  said  county,  did 
ly,  knowingly  and  falsely  pretend  to  sell  to  Daniel 
two  bales  of  tobacco,  containing  three  hundred  pounds 
It  and  for  the  sum  of  49iL,  whereas,  in  truth  and  in  fact, 
bales  contained  about  half-a-pound  of  tobacco  only,  by 
kid  false  pretence  the  said  John  Kerrigan  and  William 
did  unlawfully  obtain  from  the  said  Daniel  Barlow  the 
\lLf  with  intent  then  and  there  to  cheat  and  defraud  him, 
Daniel  Barlow,  of  the  same,  contrary  to  the  statute  in 
3  made  and  provided." 

irst  count  charged  that  Kerrigan  and  Wilson,  ^'on  the 
September,  1863,  unlawfully,  knowingly  and  designedly 
ly  pretend  to  Daniel  Barlow  that  thejr,  tbe  said  John 

(a)  Reported  bj  JoBV  Tboxpsoii,  Eaq.,  Bairiater-«t*Law. 
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Reo.       Kerrigan  and  William  Wilson,  were  possessed  of  a  large  quantl-C^ 
^'  of  good  tobacco,  to  wit,  two  bales  ot  tobacco,  containing  3  cw^^, 

^ '    of  the  value  of  2i.  per  stone  weight,  and  which  they  the  said  Jolm 

1864.       Kerrigan  and  William  Wilson  proposed  to  sell,  and  did  sell  and 

. deliver  to  the  said  Daniel  Barlow,  by  means  of  which  said  false 

"t^Em^^ce^  pretence  the  said  John  Kerrigan  and  William  Wilson  did  thea 
unlawfully  obtain  from  the  said  Daniel  Barlow  the  sum  of  31^^ 
of  the  moneys  of  him   the  said   Daniel  Barlow,  with   inteor 
thereby  then  to  defraud,  whereas,  in  truth  and  in  fact,  the  saidi 
John  Kerrigan  and  William  Wilson  were  not  possessed,  and  ha^- 
not  in  their  possession  a  large  quantity  of  good  tobacco,  to  wit^ 
two  bales  of  tobacco  containing  3  cwt.,  of  the  value  of  2L  peE= 
stone  weight,  as   they  the   said  John  Kerrigan  and   Williams 
Wilson  did  then  so  falsely  pretend,  but  only  two  bales  whicl:^ 
contained  half-a-pound  weight  of  tobacco,  together  with  a  larg^» 
quantity  of  stones,  bricks,  and  sawdust,  as  they  the  said  Johc=a 
Kerrigan  and  William  Wilson,  at  the  time  they  so  falsely  pre—-* 
tended  as  aforesaid,  well  knew,  against  the  form  of  the  statute  ic^ 
such  case  made  and  provided.** 

Second  count — That  Kerrigan  and  Wilson,  *'  being  evil-disposec:^ 
persons  and  wickedly  devising  and  intending  to  defraud,  on  th^^ 
7th    of  September,   1863,   did,  amongst  themselves  and  diver^^ 
other  persons,  to  the  jurors  unknown,  conspire,  contrive,  confede-^ 
rate  and  agree  together  falsely  and  fraudulently  to  cheat  &dc= 
defraud  one  Daniel  Barlow  of  a  large  sum  of  money.     And  th^^ 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  tha^^ 
the-  said  John  Kerrigan  and  William  Wilson,  and  other  person^ 
as  aforesaid,  in  pursuance  of  and  according  to  the  said  conspiracj, 
combination,  confederacy  and    agreement,  did,  on   the  day  and 
year  aforesaid,  represent  to  the  said  Daniel  Barlow  that  they,  the 
said  John  Kerrigan  and  William  Wilson,  had  in  their  possession 
a  large  quantity  of  tobacco  of  good  and  valuable  quality,  to  wit,    i 
of  the  value  of  2/.  per  stone,  and  would  sell  and  deliver  to  the    i 
said  Daniel  Barlow  two  bales  of  the  said  tobacco,  containing  3  cwt, 
for  the  sum  of  49/.,  and  that  they,  the  said  John  Kerrigan  and 
William  Wilson,  did  deliver  to  the  said  Daniel  Barlow  two  bales 
which  they  represented  and  alleged   to  contain  3  cwt  of  good 
tobacco,  of  such  value  as  aforesaid,  but  which  said  bales  contained 
half-a-pound  weight  of  tobacco  only,  together  with  a  large  quan- 
tity of  stones,  bricks,  and  sawdust,  with  intent  to  cheat  and 
defraud  the  said  Daniel  Barlow  of  a  large  sum  of  money,  to  wit, 
of  the  sum  of  31/.,  against  the  peace  of  our  Lady  the  Queen, 
her  Crown  and  dignity." 

Wilson  was  acquitted;  Kerrigan  was  found  guilty  on  hotb 
counts. 

All  the  counts  referred  to  the  same  transaction. 

The  prisoner  pleaded  not  guilty,  and  his  counsel  (Mr.  Stephen) 
then  moved  the  Court  to  quash  the  count  charging  a  oojuspmsijf 
on  the  ground  that  the  prisoner  had  not  been  committed  nor  the 
prosecutor  bound  over  to  prosecute  on  that  charge,  nor  had  the 
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leave  of  a  judge  or  of  the  Attorney  or  Solicitor  General  been        B««. 
obtained   to    prefer  it,   as    required  by  22   &  23   Vict.  c.  17,    kebmoak. 

.  I  •      After  hearing  the  counsel  for  the  prosecution,  the  Court       

etermined  to  retain  the  count,  and  left  it  to  the  jury,  because        ^^' 
hejr  were  of  0[)inion  that  such  leave  was  not  necessary  when  a  p^^  preteneeM 
ount  for  conspiracy  was  merely  a  variation  of  the  same  charge    -^Evidence. 
a 'tbat  laid  in  the  first  count,  but  only  in  cases  in  which  con- 
piracy  was  an  original  and  distinct  ofience.     The  counsel  for  the 
)ri8oner  admitted  that  there  was  evidence  of  a  conspiracy  for  the 
ury,  if  they  had  power  to  try  the  prisoner  on  the  count  in  ques- 
ion.     The  jury  convicted  the  prisoner. 

The  evidence  was  as  follows : — 

Baniel  Barlow  sworn. — I  live  in  Derby.  On  August  21st  a 
^wm  called  Philip  came  to  my  house ;  he  said  something  about 
ome  tobacco.  On  August  24th  J.  Kerrigan  ealled  and  wanted 
c^  sell  me  some  silk.  I  said,  ^^  One  of  your  men  has  been  the 
^  jiday  before."  He  said,  "  Yes,  it  is  one  of  our  men ;  we  have 
^rty  men  in  this  country  getting  orders."  He  talked  in  a  foreign 
c^cent.  He  said  they  had  a  large  firm  in  Liverpool,  and  dealt  in 
^::>bacco,  tea,  and  other  things ;  thej  could  sell  tobacco  cheaper 
t^an  any  other  firm,  because  they  imported  it  all  from  abroad ; 
tiey  could  sell  it  for  2/.  a  stone.  I  said  I  had  a  friend  in  the 
wholesale  trade,  and  I  would  see  him  about  it.  I  had  asked 
Philip  for  a  sample.  On  Friday,  August  28th,  some  one  left  a 
'^mple  of  two  ounces  of  superior  tobacco  at  my  house.  Kerrigan 
lid  not  say  where  they  were  staying.  I  afterwards  went  to  a  chop- 
^ouse  next  door  to  the  York  Hotel,  Derby.  I  found  Philip  next 
Uoor,  and  he  took  me  to  Kerrigan  to  the  chop-house.  I  told  them 
X  had  seen  my  friend,  and  he  would  take  3  cwt.  a  week  if  it 
was  as  good  as  the  sample.  They  said  they  could  supply  him 
urith  a  ton.  I  agreed  for  3  cwt.,  at  2L  a  stone,  48/.  in  alL 
Kerrigan  said  it  was  in  bales ;  there  might  be  a  stone  over  or 
under,  but  it  could  be  rectified  when  we  settled.  He  said  it  was 
about  two  miles  out  of  Derby.  He  said  I  should  have  it  in  two 
or  three  days.  On  September  2nd  I  went  again  to  the  eating- 
house  ;  the  tobacco  had  not  been  delivered.  I  found  Kerrigan 
tiione ;  and  asked  why  it  had  not  been  delivered ;  he  said  Philip 
had  hurt  his  foot.  He  (Kerrigan)  was  going  to  Liverpool.  1 
must  pay  Philip  for  the  tobacco ;  it  would  be  just  the  same  as 
paying  himself;  he  had  left  his  address  with  Philip.  On  the  7th 
September  Philip  came  and  gave  me  a  piece  of  paper.  (This 
was  not  produced  in  Court.)  I  went  with  him  to  Belper  in  a 
trap,  to  the  Angel  Inn.  He  showed  me  the  way.  I  paid  him 
there  31/.  on  account  of  49L  I  refused  to  pay  him  the  whole 
price  imtil  I  had  weighed  the  tobacco.  He  gave  me  no  receipt. 
He  went  out  of  the  door ;  I  followed.  One  bale  was  in  the  trap. 
Two  men,  of  whom  Wilson  was  one,  were  lifting  in  another.  I 
drove  to  Mr.  Mayers,  at  Derby,  and  we  opened  both  bales.  The 
first  contained  half-a-pound  of  tobacco  spread  out  at  the  top, 
brown  paper,  stones,  bricks,  old  hay,  and  sawdust;  the  other 
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]^>^       contained  x^o  tobacco  at  all     The  bales  were  wn^ed  trp  3 
KimmAir.   <5anva88  and  tied  with  tarred  cord.     I  paid  Philip  in  consequent 

-— -    '   of  what  Kerrigan  said  to  me.    I  did  not  then  snow  Kerrigaa 

1864.  name. 
raUe  pr^tmksu  ^^^^^  BarbcT  8wom. — ^I  keep  the  Angel  Inn  at  Belper.  Q 
-"Effidmoe.  Thursday^  the  3rd  of  SeptemDer,  Kerrigan  came;  some  oth< 
men  were  there.  All  used  to  go  out  with  packs  on  thdr  hmcUki 
Kerrigan  went  on  Friday.  On  Saturday  Fhilip  came ;  he  askei 
leave  to  put  two  bales  in  an  outhouse;  this  was  done.  Theg 
were  canvass  bales  tied  with  tarred  cord.  On  Sunday^  Kerrigac 
came.  Philip  and  some  other  men  came  with.  him.  Kerngaii 
and  Philip  went  away.  On  Monday^  the  7th  of  Septemherj 
Mr.  Bariow  and  Philip  came  about  dusk  in  a  trap.  Philip  asked 
for  the  key  of  the  outhouse,  and  I  gave  it  nim.  Kerrigaa 
emplojrs  and  supplies  hawkers;  there  were  foUr  at  my  house;  he 
saia  his  men  had  gone  off  with  his  goods. 

Rebecca  Kirkland  sworn. — I  keep  a  shop  at  Belper,  and  8A2 
cord,  next  door  but  one  to  Mrs.  Coopers.  On  the  4th  of  Sepr- 
tember  three  men  bought  some  tarred  cord.  Kerrigan  was  cm^ 
of  them.     He  paid  for  it.     The  cord  produced  is  similar  to  it. 

Hannah  Cooper  sworn. — I  let  lodgings  in  Belper.  On  the  5tfc 
of  September  Kerrigan  came.  Two  men,  called  Philip  and  Bill :; 
were  in  the  house.  On  the  morning  of  that  day  I  went  craf^ 
Philip  and  Bill  were  in  bed.  I  returned  about  nine,  and  foan«3 
the  door  locked.  They  said  I  could  not  come  in,  they  vrcwfi 
packing  china  and  glass.  I  went  away  for  an  hour  and  returned  ^ 
the  men  were  gone.  Two  bales,  wrapped  in  sackings  and  tie3 
with  tarred  cord,  were  in  the  house;  the  packages  had  beer^ 
recently  tarred ;  some  tar  was  in  a  pot  on  the  hob  of  the  fireplace— 
I  found  some  hay  and  sawdust  at  the  back  door.  Between  thre^ 
and  four  p.m.,  two  men  took  the  packages  away  in  a  wheelbarrow^ 
On  Monday,  the  7th  of  September,  Kerrigan  came  in  drank 
Next  morning  he  went  out  about  six,  and  soon  came  in  again. 
He  said,  "Has  any  policeman  beenf  I  said,  **Why?"  Hcr 
said,  **  Because  I  have  been  fighting."  He  left  some  things  in^ 
my  charge  and  went  away,  and  I  saw  him  no  more.  He  said  h^ 
was  going  to  Chesterfield. 

George  Carter  sworn. — I  apprehended  both  the  prisoners  o»- 
8th  of  September,  at  Chesterfield  station.     Kerrigan  got  oat  oF" 
the  carriage  first,  and  I  took  him,  and  charged  him  with  obtaining 
money  by  false  pretences  from  Dr.  Barlow.     Kerrigan  said,  "I 
don't  know  any  one  of  that  name.*'    I  searched  him,  and  foand 
a  pill-box  with  Dr.  Barlow's  name  on  it.     Next  morning  BniAow 
came  and  identified  him.      He  said  to  Kerrigan,  ^^  Grood  morning, 
Monsieur  Antonio  de  Monti."    Kerrigan  said,  ^^  I  don't  know 
you." 

At  the  conclusion  of  the  case  for  the  Crown  the  prisoner's 
counsel  objected  that  there  was  no  evidence  to  go  to  the  jury  tbit 
the  prosecutor  had  obtained  any  money  by  false  pretences,  as  the 
only  false  pretence  within  the  meaning  of  the  statute  was  the 


ORXMIKAt.  LAW  CASKS.  445 

tence  by  the  man  Philip,  that  the  parcel  contained  tobacco.        ^' 
e  counsel  for  the  'prosecution  arguea  that  the  false  pretence    Errbioan. 
5,  that  the  prisoner  pretended  to  be  possessed  of  3  cwt.  of       - — 
acco,  worth  2L  per  stone ;  that  this  was  so  laid  in  the  indict-        J^' 
nt^  and  that  there  was  evidence  for  the  consideration  of  the  Fal§e  pretences^ 
y,  not  only  that  he  made  such  false  pretences  and  obtained  the    —Evidence. 
>ney  of  the  prosecutor  by  it^  but  that  he  (the  prisoner)  knew 
to  be  false  when  he  made  it. 

The  Court  held  that  there  was  evidence  to  go  to  the  jury  on 
fch  counts  of  the  indictment     The  jury  convicted  the  prisoner 

both  counts.  The  Court  sentenced  him  to  twelve  calendar 
mths'  imprisonment  upon  each  count,  the  sentences  to  run 
rether.  The  questions  for  the  Court  of  Criminal  Appeal  are — 
1st  Whether  the  count  charging  a  conspiracy  ought  to  have 
m  left  to  the  jury  ? 

2nd.  Whether  there  was  evidence  to  go  to  the  jury  in  support 
the  count  charging  a  false  pretence  ? 
F.  Stephen^  for  the  prisoner. — First,  with  r^ard  to  the  count 

obtaining  money  from  the  prosecutor  by  fiJse  pretences,'  the 
y  false  pretence  proved  was,  that  these  specific  bales  at  the 
igel,  Belper,  contained  tobacco.  [Crompton,  J. — That  they 
re  tobacco.]  It  was  not  proved  that  the  prisoner  Kerrigan 
>k  any  part  in  that  false  pretence.  The  statement  that  the 
»secutor  paid  Philip,  in  consequence  of  what  Kerrigan  said  to 
Q,  may  apply  to  the  conversation  between  Philip  and  Kerrigan 
1  the  prosecutor  at  Derby,  when  they  said  they  could  supply  a 
I ;  or  it  may  apply  to  the  transaction  at  the  Angel,  Belper. 
it  applies  to  the  former,  that  was  not  the  &lse  pretence  by 
ich  the  money  was  obtained.  There  was  no  case  if  the  prose- 
;or  was  induced  by  the  original  false  statement  to  enter  into  the 
itract,  and  by  a  subsequent  independent  fraud  he  was  defrauded, 
e  original  lie  was  not  the  false  pretence  by  which  the  money  was 
;ained.  The  money  was  not  obtained  by  what  passed  at  Derby> 
b  by  the  representations  made  at  the  ^gel,  Belper.  [Cbomp- 
N,  J. — As  soon  as  a  connection  was  shown  between  Philip 
1  Kerris^an,  the  act  of  one  was  the  act  of  the  other  in  misde- 
anor.  "iPhilip  and  Kerrigan  are  the  same  for  this  purpose], 
that  is  so,  the  objection  is  untenable,  and  it  becomes  unneces- 
y  to  argue  the  first  question,  (a) 
Buzzard,  for  the  prosecution^  was  not  called  upon. 
By  the  Coubt, 

Conviction  affirmed. 


i)  As  to  this  objection,  see  Reg,  t.  Fiudge  and  Reg,  y,  Beane,  tupra,  pp.  446,  449. 
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COURT  OF  CRIMINAL  APPEAL. 

December  8,  1862. 

(Before   Monahan,   C.J.,   Ejeogh,    O'Brie.v,  and 
Fitzgerald,  JJ.,  Fitzgerald  and  Deasy,  BB.) 

Reg.  v.  John  Farrell.  (a) 

Indecent  exposure — Indictment^Evidence. 

An  indictment  for  indecent  exposure^  charging  the  offence  to  have  Seen 
committed  on  a  highway^  is  not  sustained  by  evidence  that  the  offertee 
was  committed  in  a  pkice  near  the  highway,  though  in  full  view  of  if. 

An  indecent  exposure  seen  by  one  person  only,  and  capable  of  being  ser^ 
by  one  person  only^  is  not  an  offence  at  common  law.     Secus,  if  iher^ 
are  other  persons  in  such  a  situation  as  that  they  may  be  witnesses  c^ 
the  exposure. 

CASE  reserved  by  Deasy,  B.,  from  the  last  commisdon  a^"* 
Green-street,  held  by  fieasy  and  Fitzgerald,  BB.    The  pri  — 
soner  was  tried  for  indecent  exposure  of  his  person.     The  firs  ^^^ 
count  of  the  indictment  charged  that  the  prisoner  on  the  27tE  '^ 
September,   1862,  being  a   scandalous   and  evil-disposed  persoi^-  9 
and  devising,  contrivinir^  and  intending  the  morals  of  divers  lieg^^ 
subjects  to  debauch  and  corrupt,  on  a  certain  public  and  commocrr^ 
highway  situate  at  Rathgar-road,  in  the  county  of  Dublin,  in  the    ^ 
presence  of  divers  lie<;e  subjects,  and  within  si^ht  and  view  o 
divers  other  liege  subjects  through  and  on  the  said  highway  thee 
and  there  passing,  unlawfully,  &c.,  did  expose  his  person.    Th^^ 
second  count  charged  the  prisoner  with  committmg  the  sam^^ 
oflfence  on  the  24th  of  September,  on  the  public  highway  ^orfr  — 
said.     The  third  count  charged  the  commission  of  the  like  offenc-^ 
on  the  25th  September,  in  presence  of  and  within  sight  of  fivers 
liege  subjects,  without  stating  the  offence  to  have  been  committed 
on  the  public  high  road.    On  the  trial,  a  policeman  named  Bejr" 
nolds  was   examined,  who  stated  that  on  the  27th  Septemb^^ 
he  saw  the  prisoner  expose  his  person  in  a  piece  of  ground  near 
the  road,  he  being  turned  so  that  people  passmg  on  the  road  coold 

Reported  by  Wiluam  Wooolock,  Esq.,  Bam'ster-at-Law. — (From  the  InAJwid^^ 
pennission). 
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but  there  bein^y  no  person  on  the  road.  This  was  repeated, 
'e  being  then,  also,  no  person  on  the  road.  On  a  third  occa- 
,  on  the  same  day,  he  did  the  same,  there  being  then  two 
ales  coming  up  the  road.  A  woman  was  also  examined,  who 
3sed  that  on  the  25th  September  she  was  in  a  house  adjoining 
road,  cleaning  the  parlour,  when  she  saw  the  prisoner  commit 
offence,  in  the  piece  of  ground  spoken  of  by  the  first  witness. 

also  deposed  that  she  saw  him  commit  the  offence  on  the  27th 
tember.  Counsel  for  the  prisoner  objected  that  there  was  no 
[ence  to  sustain  the  allegation  in  the  indictment,  that  the 
oner  exposed  his  person  on  a  public  highway.   .  Counsel  for 

Crown  contended  that  the  first  count  was  sustained,  but 
lied  to  amend  the  second  count,  by  inserting  the  words  **  on  a 
;e  in  view  of  a  public  high  road."  The  amendment  was 
wed.  At  the  close  of  the  case,  counsel  for  the  prisoner 
icted,  first,  that  there  was  no  evidence  to  sustain  the  allegation 
;he  several  counts  that  the  prisoner  exposed  his  person  on  a 
>lic  highway ;  second,  that  there  was  no  evidence  of  any  public 
)osure ;  third,  that  the  Court  had  no  jurisdiction  to  amend  the 
ond  count  in  the  manner  specified ;  fourth,  that  even  upon  the 
ond  count  as  amended,  there  was  no  evidence  of  a  public 
)03ure ;  and  he  called  upon  the  Court  to  direct  an  acquittal, 
is  the  Court  refused  to  do,  but  left  the  case  to  the  jury,  who 
ivicted  the  prisoner,  who  was  then  sentenced  to  twelve  months* 
)risonment;  but  the  questions  raised  on  his  behalf  were 
erved  for  the  Court  of  Criminal  Appeal 
Curran,  for  the  prisoner,  opened  the  case,  but  was  stopped  by 

Court,  who  called  upon, 
Sullivariy  Serjt  (with  him  B€ytagh\  for  the  Crown,  to  sustain 

conviction. — The  first  count,  charging  the  offence  to  have 
in  committed  on  the  27th  September,  is  sustained  by  the 
deuce  of  Reynolds.  [Monahan,  C.J. — Is  there  any  authority 
show  that  when  the  indictment  is  for  exposure  on  a  public  road, 
dence  of  an  exposure  near  the  road  will  sustsdn  the  indictment  ?] 
ere  is  not.  The  indictment  might  be  read  as  expressing 
.t  the  prisoner  meant  to  corrupt,  &c.,  persons  on  the  road. 
[onahan,  C.J. — We  cannot  give  the  indictment  that  meaning.] 
en,  as  to  the  second  count  as  amended.  No  doubt,  the  expo- 
e  was  seen  only  by  one  person,  but  the  prisoner  exposed 
iself  in  such  a  wav  as  that  any  persons  who  might  lb  passing 
might  see  him:  {The  King  v.  Webb,  2  C.  &  E.  933 ;  and  the 
e  mentioned  by  Parke,  B.,  at  p.  935  of  the  report).  [Mona- 
N,  C.J. — It  is  evident  that  there  were  persons  on  the  road 
the  case  mentioned  by  Parke,  B.]  The  Kino  v.  Crumden 
Campb.,  89) ;  The  Queen  v.  fFatson  (2  Cox  Crim.  Cas.  376) ; 
«  Kinff  V.  Sedlei/  (Sid.  168). 

&I0NAHAN,  C.J. — We  must  quash  the  conviction;  but  it  is 
;  to  be  taken  that  we  lay  it  down  that  if  the  prisoner  was  seen 
but  one  person,  but  there  was  evidence  that  others  might 
re  witnessed  the  offence  at  the  time,  we  would  not  uphold  the 
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convictioQ;  but  in  this  case  there  is  no  evidence  that  any 
could  have  seen  the  prisoner  commit  the  offence  oa  the  24tk] 
September,  except  the  one  female.     Therefore,  all  that  ve  say 
that  an  exposure  seen  by  one  person  only,  and  being  capable 
being  seen  hy  one  person  only,  is  not  an  offence  at  common  lam 
If  there  had  been  others  in  sueh  a  situation  as  that  tbey  d 
have  seen  the  prisoner,  there  would  have  been  a  criminal  ofk 


ffrclanlr. 


Makyboeough  Summeb  Assizer,  1863* 
(Before  the  Lord  Chief  Babox.) 
Reg.  r.  WiLBAiN  and  Ryan,  {a) 


Evidence'^Comparison  of  fiatidwrUing — Police  officers  and  cansiaiim 
are  not  admissible  as  experts. 

THE    prisoners    were    indicted    for  writing    and    sending 
threatening  letter. 

Ball^   Q.C.y  for  the  prosecution^  proposed  to  examine  mil 
inspector  M.  B.,  who  had  compared  the  writing  in  the  tbreateninj 
letter  with  the  writing  in  certain  books  found  in  ihe  prisoner's 
house,  and  which  the  prisoner  Elizabeth  had  admitted  to  be 
her  handwriting,  as  to  whether  or  not  they  were  aU^  in  bis  opinic 
written  by  the  same  person. 

Ciirrariy  for  the  prisoner,  oWected  to  this  evidence. 

Bally  Q.C.9  replied,  that  M.  B.  had  given   similar  evide^< 
without  objection  on  trials  in  different  counties. 

The  Chief  Babon  refused  to  receive  the  evidence*  and 
that  this  class  of  evidence  should  be  given  by  witnesses  akillcJ  ii 
deciphering  handwriting. 

The  prisoners  were  acquitted. 

(a)  Reported  by  ConsTAirmns  Mollot,  Esq.,  Barrister-at-Ltw.— (From  the  /ridh  Jm 
hj  permission). 
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COURT  OF  CRIMINAL  APPEAL. 

April  23,  1864. 

(Before  Eble,    C.J.,   Pollock,  C.B.,  Mabtin,  B., 
Blackbubn  and  Mellob,  JJ.) 

Req.  v.  Samuel  Pobteb.  (a) 

Lunatic — Jll-ireaiment  of-^Neglect  by  brother  having  care  of-^ 
16  ^  17  Vict.  c.  96,  t.  9. 

1  brother  who  abuses^  ill-treatSy  or  toilfuUy  neglects  hie  lunatic  brother^ 
of  whom  he  has  the  care  or  charge^  is  guilty  of  a  misdemeanor  under 
the  16  ^  17  Vict.  c.  96,  *.  9. 

^ASE  reserved  for  the  opinion  of  this  Court  by  Martin,  B. 

The  prisoner  was  convicted  at  the  last  Cornwall  Assizes,  upon 
the  following  counts  of  the  indictment,  which  are  framed  upon  the 
iatttx  part  of  the  9th  section  of  the  statute  16  &  17  Vict.  c.  96. 

'Second  count.^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
'o  farther  present,  that  heretofore  and  before  and  at  the  time  of  the 
o^nmitting  of  the  offence  next  hereinafter  mentioned,  the  said  Robert 
^orter  was  a  lunatic  within  the  meaning  of  the  statute  in  such  case 
'c^de  and  provided.  And  that  the  said  Samuel  Porter  before  and  at 
^^  time  of  committing  of  the  offence  had  the  care  and  charge  of  the 
^d  Robert  Porter.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
^i  d,  do  fu]4her  present,  that  the  said  Samuel  Porter,  having  the  care 
^^  charge  of  the  said  Robert  Porter  as  last  aforesaid,  unlawfully  did 
^Ifully  neglect  the  said  Robert  Porter  so  being  such  lunatic  as  ^ore* 
^^  d,  against  the  form  of  the  statute,  &c. 

JFourth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
^^  further  present,  that  heretofore  and  before  and  at  the  time  of  the 
[^^iQinitting  of  the  offence  next  hereinafter  mentioned,  the  said  Robert 
^=^Tter  was  a  lunatic  within  the  meaning  of  the  statute  in  such  case  made 
^^  provided,  as  the  said  Samuel  Porter  well  knew.  And  that  the  said 
^^muel  Porter  before  and  at  the  time  of  the  committing  of  the  said 
.^^ence  had  the  care  and  charge  of  the  said  Robert  Porter.  And  the 
^^Tors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
^^d  Samuel  Porter,  so  having  the  care  and  charge  of  the  said  Robert 

(a)  Beponed  bf  Jom  Thompsoii,  Esq.,  Barrifltaf-«t-Law. 
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Porter  as  laat  aforesaid,  unlawfully  did  wilfully  neglect  the  said  itobere 
Porter  so  being  such  lunatic  as  aforesaid,  as  the  said  Samuel  Porter  well 
knew,  against  the  form  of  the  statute,  &c. 

Sixth  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore  and  before  and  at  the  time  of  the  commit- 
ting of  the  offence  next  hereinafter  mentioned,  the  said  Robert  Porter* 
was  alleged  to  be  a  lunatic  within  the  meaning  of  the  statute  in  sack. 
case  made  and  provided.  And  that  the  said  Samuel  Porter  before 
and  at  the  time  of  the  committing  of  the  said  offence  had  the  care  anA. 
charge  of  the  said  Robert  Porter.  And  the  jurors  aforesaid,  upon  their^ 
oath  aforesaid,  do  ^rther  present,  that  the  said  Samuel  Porter,  so  haviiig^ 
the  care  and  charge  of  the  said  Robert  Porter  as  last  aforesaid,  unlaw— 
fully  did  wilfully  neglect  the  said  Robert  Porter  so  being  such  allegedL 
lunatic  as  aforesaid,  againt  the  form  of  the  statute,  &c. 

The  evidence  was,  that  the  lunatic  became  so  upwards  of  twenty^ 
five  years  ago.  At  first  the  care  and  charge  of  nim  was  taken  hyr 
his  father  and  mother.  They  have  been  dead  many  years,  and 
upon  the  death  of  the  survivor  a  sister  took  charge  of  him.  Sh^ 
went  to  America  upwards  of  eleven  years  ago,  and  since  then  th^ 
prisoner,  who  is  his  brother,  took  upon  himself  and  has  had  th^ 
sole  and  exclusive  care  and  charge  of  him,  and  continued  to  ha?^ 
it  until  December  last,  when  the  lunatic  was  removed  to  th^ 
county  asylum. 

A  sum  of  6«.  or  7^.  a   week  was  received  and  taken  by  tii^^ 

Prisoner  under  some  family  arrangement  out  of  the  rents  of  som^^ 
ouses,  which  apparently  were  the  property  of  the  lunatic,  ic^ 
respect  of  such  care  and  charge. 

The  lunatic  was  kept  in  a  room  adjoining  the  prisoner's  houae-^:^ 
and  was  attended  to  and  supplied  with  food  exclusively  by  th^^ 
prisoner,  or  in  his  absence  by  his  wife.  He  was  entirely  deprive^^ 
of  reason,  and  in  body  was  perfectly  helpless  and  unable  to  move. 

At  the  close  of  the  evidence  for  the  Crown,  it  was  objected  by"** 
the  counsel  for  the  prisoner,  that  the  case  was  not  withm  tbe^ 
above-mentioned  section,  inasmuch  as  the  care  and  charge  was  by  ^ 
a  brother  of  a  brother  in  the  private  house  of  the  former,  and 
Rea  V.  Bundle  (6  Cox  Crira.  Cas.  549),  was  cited. 

I  request  the  opinion  of  the  Court  as  follows : 

First,  whether,  if  a  brother  voluntarily  takes  upon  himadf, 
under  such  circumstances  as  above  mentioned,  the  care  and  charge 
of  a  lunatic  brother,  and  keeps  him  in  his  private  house,  and 
abuses  or  ill-treats,  or  wilfully  neglects  him,  is  it  a  misdemeanor 
vrithin  the  9th  section  of  the  16  &  17  Vict,  c,  96? 

If  the  answer  be  in  the  negative,  then — 

Secondly,  whether,  assuming  that  the  wilful  neglect  of  tbe 
lunatic  be  an  indictable  offence  at  common  law,  can  the  prisostf 
be  lawfully  convicted  of  it  under  the  above  counts;  and  if  sq^thoii 
whether  such  wilful  neglect  is  an  Indictable  offence  at  common 

•  Samuel  Mabtw. 

H.  T.  CoU  for  tbe  prisoner. — The  conviction  cannot  be  sustained. 
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The  priaon^  wite  found  guilty  of  neglect  simpliciter^    The  nrovi- 

sions  in  the  Lunacy  Acts  providing  against  the  abuse  apa  ill-     pootke, 

treatment  and  neslect  of  lunatics  apply  only  to  i)er3ons  attending       

on  them  when  in  licensed  houses  or  registered  asylums,  and  not  to        i^^* 
cases  like  the  present.     The  8  &  9  Vict,  c  100,  s.  56,  is  expressly  i^g^^Liu^ 
limited  to  such  persons.     The  16  &  17  Vict.  c.  96  was  passed  to   tntommtof, 
imend  that  act,  and  seems  to  have  had  in  view  only  houses  licensed 
^or  the  reception  of  lunatic  patients  and  registered  hospitals  or 
isylums.     Sect  9,  on  which  the  counts  of  the  indictment  now  in 
LUestion  were  framed,  is  as  follows : — 

9.  If  any  superintendent,  officer,  nurse,  attendant,  servant,  or  other 
person  employed  in  any  registered  hospital  or  licensed  house,  or  any 
^rson  having  the  care  or  charge  of  any  single  pati^nt ;  or  any  attendant 
»f  any  single  patient  in  any  way  abuse,  ill-treat,  or  wilfully  neglect  any 
patient  in  such  hospital  or  house,  or  such  single  patient ;  or  if  any  person 
ietaining  or  having  the  care  or  charge,  or  concerned  or  taking  part  in 
he  custody,  care,  or  treatment  of  any  lunatic,  or  other  person  alleged  to 
•e  a  lunatic,  in  any  way  abuse,  ill-treat,  or  wilfully  neglect  such  lunatic 
r  alleged  lunatic,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
al]»ject  to  indictment  for  every  such  offence,  or  to  forfeit  for  any  such 
BEence,  on  a  summary  convicion  thereof  before  two  justices,  any  sum 
ot  exceeding  20L 

*be  words  *^  any  person  having  the  care  or  charge  of  any  single 
atient"  seem  to  refer  to  a  different  case  from  that  of  a  brother  or 
teller  blood  relation  taking  upon  himself  the  care  of  a  lunatic 
^lative.  [Mellob,  J. — The  title  of  the  act  is  simply  for  the 
^gulation  and  treatment  of  lunatics,  without  any  limitation. 
'OLLOCK,  C.B. — The  fact  of  the  prisoner  being  the  lunatic's 
toother  has  nothing  to  do  with  the  construction  of  the  statute.] 
'lie  statute  only  contemplates  the  case  of  a  person  having  the 
^arge  of  a  single  patient  for  gain  and  emolument  under  a  money 
^ntract.  [Erle,  C.  J.— By  the  8  &  9  Vict,  c  100,  s.  44,  a  licence 
^%s  not  required  for  a  house  for  the  reception  of  a  single  lunatic, 
^tit  only  where  two  or  more  were  received.  And  sect  90  places 
Arsons  who  receive  for  profit  **  any  one  patient**  under  certain 
^obligations,  from  which  persons  who  derive  no  profit  are  exempt. 
But  then,  if  a  person  takes  charge  of  a  person  for  no  money, 
why  is  he  exempt  from  the  penalties  of  the  16  &  17  Vict, 
c.  96,  8.  9,  in  case  he  in  any  way  abuses,  ill-treats,  or  wilfully 
neglects  such  lunatic  7\  The  patient  Bobert  Porter  has  never 
been  found  lunatic  [Blackburn,  J. — If  the  prisoner  shut  him 
up  and  did  not  allow  him  to  be  seen,  and  treated  him  as  a  lunatic,  as 
Agunst  him  the  patient  must  be  regarded  as  an  alleged  lunatic] 
[n  Rex,  V.  Smith  (2  Car.  &  P.  449),  it  was  held  that  one  who  had  an 
idiot  brother  as  an  inmate  in  his  house,  and  omitted  to  supply  him 
with  proper  food,  &c,  was  not  indictable  at  common  law  ror  such 
Delect.  And  in  Reg.  v.  Rundle  (6  Cox  Grim.  Gas.  549),  it  was 
hdd  that  a  husband  who  ill-treats  his  lunatic  wife  was  not  subject 
to  the  penalties  of  16  &  17  Vict.  c.  96,  s.  9.  [Pollock,  C.B. 
—The  ground  of  the  decbion  was  that  the  statute  was  not  intended 
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to  interfere  with  peraons  in  the  relation  of  husband  and  wife^  but 
a  brodier  has  no  legal  control  over  a  brother.] 

M.  Smith,  Q.C.  and  Stock,  for  the  prosecution,  were  not  called 
upon. 


LtmaHo-ni'       PoLLOCK,  C.B. — This  conviction  must  be  aflBnned.    We  are  all 
treeummt  qf.   of  Opinion  that  this  case  is  not  governed  by  Beg,  v.  Rundle^  which 
was  entirely  a  different  case.     The  present  case  falls  within  the- 
words  of  the  16  &  17  Vict,  c  96,  s.  9,  for  the  prisoner  was  a 
person  having  the  care  of  a  lunatic  patient,  and  had  wilfully 
neglected  him.     This  case  being  within  the  words  of  the  section,      ^ 
and  not  within  any  of  the  cases  which  have  created  exceptions  to  -^ 
it,  the  conviction  ought  to  be  sustained. 

Erle,  C.J.  had  left  the  court,  but  had  intunated  that  he  waa^^ 
of  opinion  that  the  conviction  ought  to  be  affirmed. 

Martin,  B. — I  am  of  the  same  opinion.  Mr.  Ck>le  has  fiule 
to  answer  the  question  I  put  to  him,  "  if  the  section  does  not 
apply  to  this  case,  to  what  does  it  apply  ?"  He  said  it  does  not 
applv  to  the  case  of  blood  relations.  Now,  as  I  read  sect  9,  the 
L^slature  has  provided  for  three  cases :  1,  the  case  of  attendants 
and  others  employed  in  registered  hospitals  and  licensed  houses  ^    ; 

2,  the  case  of  any  skilled   person   having  charge    of   a  ainglt ■? 

patient ;  and,  3,  the  case  of  any  one  who  takes  on  himself  to  attenc^^3 
or  take  charge  of  any  single  patient.  And  if  any  one  in  such  last  chfl^^s 
abuses,  ill-treats,  or  wilfully  neglects  the  lunatic,  he  is  Uable  to  tht 
penalties  created  by  the  section.     The  prisoner  is  clearly  witlui=^ 
the  third  class.    This  is  a  very  salutary  enactment. 

Blackburn  and  Mellor,  JJ.  concurred. 

Conmction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
AprU  23,  1864. 

(Before   Eble,  C.J.,    Pollock,  C.B.,    Mabtin,  B., 
Blackbubn  and  Mellob,  JJ.) 

Reg.  v.  Geobge  Fullfobd  and  Fbedebick  Geobge 

FULLFOBD.  (a) 

^MOsdemeanor — Local  Government  Act — Indictment  for  bringing  for- 
ward a  house  in  a  street  without  consent  of  local  board — Street — 
24  *  25  Vict.  c.  61,  s.  28. 

^^f'^ether  a  house  or  building  forms  part  of  a  street  within  the  meaning 
of  the  2^4' 25  Vict.  c.  61,  s.  28  (Local  Government  Act  Amendment 
Act)  is  a  question  of  fact  for  a  jury. 

Semble^  that  the  word  '*  streef^  in  the  above  section  applies  only  to  a  row 
of  houses  in  some  degree  continuous  and  proximate^  having  an  apparent 
continuous  line,  and  not  to  a  set  of  detached  houses  at  irregular 
distances  and  not  in  a  continuous  line. 

r^ ASE  reserved  for  the  opinion  of  this  Court  by  Erie,  C.J. 

At  the  Assizes  and  General  Gaol  delivery  holden  at  Winchester 
K^  and  for  the  county  of  Southampton,  in  July  last,  George 
?*  ollford  and  Frederick  George  Fullford  were  tried  before  me  on 
wKi  indictment  framed  on  the  28th  section  of  the  24  &  25  Vict. 

The  indictment  charged  that  they,  after  the  passing  oF  the 
^^ocal  Government  Act  (1858)  Amendment  Act  1861,  at  the 
>si.rish  of  Fareham  in  the  said  county,  and  within  the  district  of 
^  certain  local  Board  of  Health  there,  to  wit,  the  local  Board  of 
EJealth  for  the  district  of  Fareham,  in  the  county  aforesaid,  un- 
^^fuUy  and  injuriously  did  bring  forward  a  certain  house  there, 
Mtuate  and  being  in  the  occupation  of  the  said  George  Full- 
!^J^,  and  then  forming  part  of  a  certain  street  there,  to  wit, 
^eat-street,  and  numbered  17  in  the  said  street,  beyond  the 
^Ut  wall  of  the  house  and  building  on  either  side  of  the  said 
^ouse  of  the  George  Fullford,  to  wit,  fifteen  feet  beyond  the 
&ont  wall  of  the  house  and  building  on   the  west  side  of  the 

(a)  Bepoxted  bj  Joex  Thomfsom,  Eaq.,  Barriflter^ai-Law. 
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Rbo.       said  house  of  the  said  Oeoi^e  FuUfbrd^  and  four  feet  beyond  the 

^*         front  wall  of  the  house  and  building  on  the  east  side  of  the  said 

j^jfj,        house  of  the  said  George  FuUford,  without  the  previous  consent 

FuLLFOBD.    of  the  said  local  board  of  health. 

"—  Other  counts  charged  the  defendants  in    like   manner,   with 

'       bringing  forward  a  certain  building,  forming  part  of  West-street, 

Local  Govern-  and  numbered  17,  and  with  building  an  addition  to  a  house  and  to 
imZrfniQwf    ^  building  forming  part  of  West-street  and  numbered  17,  beyond 
iic<— 24^25  ^b®  front  of  the  house  and  building  on  either  side  thereof  with- 
F«c/.c.6i,«.2S.  out  such  consent. 

The  facts  of  the  case  were  as  follows : — 

By  an  Order  in  Council,  dated  5th  September,  1849,  and 
published  in  the  London  Gazette  of  September  18,  1849,  the 
I^ublic  Health  Act  (sects.  50  and  96  excepted)  was  ordered  to  be 
applied  to  **  the  entire  area,  places  and  parts  of  places  comprised 
within  the  boundaries  at  present  fixed  as  the  boundaries  of  the 
parish  of  Fareham,"  and  such  area,  places  and  parts  of  places 
were  constituted  a  district  for  the  purposes  of  the  said  Act. 

The  defendants  are  father  and  son.  The  former,  a  builder,  pur- 
chased, some  years  ago,  a  piece  of  land  situate  on  die  north  siae  of 
the  WestHBtreet  of  the  town  of  Fareham,  on  which  he  erected  a 
dwelling-house,  in  which  he  has  since  resided  vrith  his  &mily  ;*aiul 
what  is  now  called  the  West-street  is  a  public  highway,  and 
forms  a  portion  of  a  turnpike-road  originally  made  under  the  pio- 
Yisions  of  a  local  Act,  50  Geo.  3,c.  14,  but  is  now  maintained  and 
regulated  by  a  subsequent  local  Act  of  1  WilL  4,  c.  61,  both  of 
which  Acts  are  declared  to  be  public  Acts. 

The  said  house  was  so  erected  as  to  leave  an  intervening  space 
between  it  and  the  public  highway  of  the  said  street,  such  inte^ 
vening  space  being  used  as  an  ornamental  garden  in  front  of  the 
said  house,  and  being  about  sixteen  feet  deep  on  the  east  side,  and 
twelve  feet  deep  on  the  west  side  of  the  said  house,  and  hem 
separated  from  the  highway  of  the  said  street  by  a  dwarf  wall  and 
iron  palisades,  outside  which  is  a  footway  and  then  a  carriage 
road,  which  together  form  the  highway  of  the  street  aforesaid. 

The  said  house  of  the  defendant  George  Fullford,  at  the  time 
alleged  in  the  indictment,  had  a  house  on  either  side  of  it ;  that 
on  the  east  being  in  course  of  erection,  and  extending  several  feet 
beyond  the  house  of  the  said  George  Fullford,  and  each  of  which 
last-mentioned  houses  also  had  an  intervening  space  or  garden 
between  it  and  the  highway  of  the  street  aforesaid. 

It  was  agreed  by  the  counsel  on  both  sides  that  the  plan  pro- 
duced at  the  trial  on  the  part  of  the  prosecution,  and  the  model 
furnished  on  the  part  of  the  defendants,  might  be  referred  to  for 
the  purpose  of  more  particularly  delineating  the  relative  podtioD 
of  the  said  before-mentioned  houses  and  public  highway. 

In  the  month  of  October  1862  the  defendants  proposed  to  erect 
an  addition  to  and  in  front  of  the  said  house,  to  be  used  as  a  shop; 
and  on  the  31st  October,  1862  the  defendant  Frederick  Creoice 
Fullford  delivered  to  Thomas  Buckham,  the  surveyor  to  tbe 
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Fareham  local  Board  of  Health,'  a  plan  of  the  proposed  wotk,  and        K^^- 

also  an  application  in  writing  to  the  local  Board  of  Health,  in  fui^'ord 
order  that  he  might  lay  it  before  the  said  local  board.  and 

The  following  is  a  copy  of  such  application :  Follford. 

Meadow  House,  Fareham,  Oct  81.  ^^ 

GsNTLBMEN, — ^I  have   this    day  forwarded  to   your   surveyor  Mr.  Local  Oo^em- 
Backham  the  plan  and  specification  of  a  shop  which  I  propose  building      mmuAct 
in  the  West-street,  Fareham.     I  also  beg  to  inform  you  that  thd  work  AlIm^s 
was  commenced  previous  to  the  publication  of  the  notide  which  you'  KiofccSl  *88. 
have  recently  issued,  but  is  now  stopped  until  the  decision  of  the  board  is 
made  known  as  to  the  distance  the  building  is  to  be  erected  from  the 

*'^®®*-  (Signed)  F.  G.  Follpord. 

The  following  is  the  notice  so  referred  to,  which  had  been  pre- 
viously printed  and  issued  by  the  said  local  board  of  health : 

Notice. 

Whereas  by  the  Local  Government  Act  (1858)  Amendment  Act,  1861, 
sect.  28,  it  is  enacted  as  follows : — 

It  shall  not  be  lawful,  at  anv  time  or  times  hereafter,  within  the 
district  of  any  local  board  of  health,  to  bring  forward  any  house  or  build- 
ing, forming  part  of  any  street,  or  any  part  thereof,  beyond  the  front 
wfdl  of  the  house  or  building  on  either  side  thereof,  nor  to  build  any 
addition  thereto,  beyond  the  fh)nt  of  stich  house  or  building,  on  either 
ride  of  the  same  as  aforesaid,  without  the  previous  consent  of  sach  local 
board. 

Now  we,  the  Local  Board  of  Health  for  the  district  of  Fareham,  in 
the  county  of  Southampton,  do  hereby  give  you  notice,  that  any  person 
offending  against  the  above-named  provisions  of  the  said  act,  will  be  pro- 
ceeded against  as  the  law  directs. 

By  order  of  the  Local  Board, 

Alfred  Drives,  Clerk. 
Fareham,  18th  Oct  1862. 

The  said  plan  of  the  said  Frederick  George  FuUford  showed 
that  the  proposed  erection  was  intended  to  cover  the  whole  of  the 
intervening  space  between  the  house  of  the  said  George  Fullford 
and  the  said  street  or  highway,  except  an  interval  of  nine  inches 
immediately  against  the  footway  forming  part  of  the  said  highway, 
and  that  it  was  to  extend  eight  feet  beyond  the  front  of  the  house 
on  the  east  side  thereof  nearest  to  the  said  highway.  But  in 
truth  no  part  of  the  said  erection  was  built  nearer  to  the  said 
highway  than  4ft.  4in. 

The  said  application  so  made  by  the  said  Frederick  George 
Fullford  was  talcen  into  consideration  by  the  local  board  of  health 
on  the  then  next  following  day,  and  a  resolution  was  come  to  by 
the  said  board,  which  was  communicated  to  the  said  defendants 
by  the  following  letter : 

Fareham,  1  at  Nov.  1862. 

8iR, — ^I  am  directed  by  the  Fareham  Local  Board  of  Health  to  inform 
yon  that  the  plan  of  a  shop  intended  to  be  erected  by  you  in  the  West- 
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Kac-        street  has  been  laid  before  them,  and  that  with  regard  to  the  boondarj 
FourosD     ^^  require  joo  to  keep  the  line  of  street  which  will  be  pointed  out  to 
«o        7<»l.ythe«irTcyar.  I  «n.  Sir,  Ac. 

Alfred  Driyib,  Clerk. 

»w*-  Mr  F.  G.  FoUford. 

^^lii^^A^      On  the  same  day  (the  Ist  Noyember)  the  said  Thomas  Bnck- 

frrrmffnmf    b^UD,  hj  direction  of  the  said  local  boards  went  to  the  eaid  house  of 

Jo^u^TS  the  said  George   Fullford,   and   there  saw  the  two  defendants 

VieLe.6\,t.n.  George  FuUford  and  Frederick  George  Follford,  who  were  then 

personally  working  at  the  said  proposed  erection ;  and  the  said 

Thomas  Buckham  pointed  out  on  the  ground  there  the  exact  line 

within  which  the  said  defendants  were  required  by  the  said  locil 

board  to  keep  the  said  erection ;  that  is  to  say,  the  extreme  of  the 

front  wall  (being  that  of  the  door  porch^  of  the  house,  on  the  east 

side  of  the  said  proposed  erection,  and  wnich  was  many  feet  beyo»l 

the  front  wall  of  the  house  on  the  west  side  of  the  said  proposed 

erection. 

The  defendants  subsequently  built  the  addition  to  the  said 
house,  as  shown  on  the  said  plan  and  model,  being  beyond  the 
line  of  front  so  pointed  out  by  the  said  Thomas  Buckham^  and 
contrary  to  the  W)re8aid  directions,  and  against  the  consent  of  the 
said  local  board  of  health ;  and  the  said  shop,  which  has  an  intenial 
communication  with  the  said  dwelling-house,  was  opened  for  busi- 
ness about  Christmas  18G2,  and  has  since  been  us^  and  occupied 
as  a  grocer's  shop,  in  connection  with  the  said  dwelling-house  of 
the  said  George  Fullford,  by  the  said  Frederick  George  Fulliind 

Later  in  the  said  montii  of  November  1862,  notice  was  nven  to 
the  defendants,  by  direction  of  the  said  local  board  of  healtn  csJlinff 
upon  them  to  remove  so  much  of  the  said  erection  as  projected 
beyond  the  line  prescribed  to  them  by  their  said  surveyor ;  and 
the  defendants  not  having  done  so,  on  the  27th  of  January  follow- 
ing another  notice  was  given  to  the  said  defendants  by  the  direc- 
tion of  the  said  local  board,  that  an  indictment  would  be  preferred 
against  them  at  the  next  Assizes  for  infringing  the  provisions  of 
the  Local  Government  Act  (1858)  Amendment  Act  1861,  by 
making  the  said  erection  without  the  consent  of  the  said  local 
board  of  health,  and  at  the  said  Spring  Assizes  for  the  said  county 
an  indictment  was  accordingly  preferred,  and  a  true  bill  found  by 
the  ffrand  jury  against  the  said  defendants. 

The  town  of  Fareham  is  a  market-town,  containing,  according 
to  the  last  census,  a  population  of  6000  inhabitants.  It  lies  (»i 
the  main  road  between  the  towns  of  Portsmouth  and  Southampton, 
and  is  crossed  by  two  turnpike  roads,  which  constitute  the  public 
highways  of  the  four  principal  streets  of  (he  said  tovni,  of  whicb 
West-street  is  one. 

Under  the  order  in  council  before  mentioned,  a  system  of  dnin- 
age  and  water  supply  has  been  introduced  into  the  said  town,  and 
the  Public  Health  Act  has  otherwise  been  put  into  full  operation 
therein. 
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^  The  turnpike-roads  before  mentioned  are  repaired  by  the  turn-        ^■^^^ 
inke  trustees ;  that  forming  the  West-street  or  highway  in  ques-    FuLLFi>BD 
tion  under  the  before-mentioned  acts  of  the  50  Geo.  3,  c.  14^  and        abd 
1  WiU.  4,  c.  61 ;  but  the  local  board  of  health  de  facto  exercise    Fullfoed. 
jurisdiction  over  them  so  far  as  requisite  for  effectuating  the  general        ^^^ 

purposes  of  the  Public  Health  Act,  and  over  all  the  private  pro-       * 

pertv  abutting  on  the  said  roads  as  part  of  the  district  of  the  said  ^^^^  Ocvrnn- 
local  board,  but  the  defendants  dispute  their  right  so  to  do.  Umtfnmt 

The  public  sewerage  and  water  pipes  are  carried  under  West-  iid— 24  f  85 
street  throughout  its  whole  extent,  and  all  the  houses  in  the  said  ^icLc.Bit§.28. 
street  fthe  defendant's  house  included)  are  in  connection  there- 
with. The  street  is  also  lighted  with  public  gas  lamps.  The 
words  '*  West-street"  are  conspicuously  painted  on  the  nouses  at 
each  end  thereof,  and  the  houses  in  the  said  street  on  both  sides 
thereof  are  numbered.  The  said  street  has  a  raised  footway  on 
either  side  thereof,  as  shown  on  the  model.  The  footway  on  the 
north  side  of  the  said  street  on  which  the  defendant's  nouse  is 
situate,  varies  in  width  from  nine  to  fourteen  feet  in  different  parts 
thereof,  and  is  flagged  about  one-third  of  its  whole  extent,  and 
has  a  curbH9tone  for  two-thirds  of  its  whole  length,  but  imme- 
diately opposite  to  the  defendant's  house  for  some  distance  on 
either  side,  and  in  some  other  parts  of  the  street,  it  has  at  present 
neither  curb  or  flag-stone. 

The  said  street  contains  a  Market  Hall,  Trinity  Church,  two 
Dissenting  Chapels,  an  institution  hall,  and  charity  school.  All 
excepting  Trinity  Church  are  nearly  a  quarter  of  a  mile  distant 
from  defendants'  premises. 

Upon  the  above  facts  I  directed  the  jury  to  find  the  defendants 
guilty,  and  they  were  convicted ;  and  I  respited  the  judgments 
and  admitted  the  defendants  to  bail,  and  reserve  for  the  considera- 
tion of  this  Court  the  question  whether  the  erection  of  the  said 
shop  and  building  by  the  defendants  under  the  circumstances 
above  mentioned  comes  within  the  prohibition  contained  in  the 
28th  section  of  the  statute  24  &  25  Vict.  c.  61,  upon  which  the 
indictment  was  framed.  William  Erle. 

The  plan  and  model  showed  that  the  houses  in  that  part  of 
West-street  where  the  defendants'  house  was  situated,  were  all 
separate  houses,  with  gardens  to  them  both  between  the  houses 
and  highway,  and  also  separating  one  house  from  another ;  that  the 
houses  were  of  different  shapes  and  sizes,  and  had  no  reference  to 
any  common  line  of  frontage,  some  being  further  from  the  highway 
than  others. 

The  Soticitor^Generaly  for  the  defendants. — The  shop  front  was 
built  on  what  was  formerly  a  garden  inclosed  by  a  wall,  and  was  . 
about  four  feet  from  the  footway.  The  24  &  25  Vict.  c.  61,  s.  28, 
enacts  that  ^*  it  shall  not  be  lawful  within  the  district  of  any  local 
board  to  bring  forward  any  house  or  building  forming  part  of  any 
street,  or  any  part  thereof j  beyond  the  front  wall  of  the  house  or 
building  on  either  side  thereof,  nor  to  build  any  addition  thereto 
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1^-        beyond  the  front  of  such  house  or  building  on  either  aide  of  the 

FtnxroRD     ^™^»  ^  aforesaid,  without  the  previous  consent  of  such  Iboal 

AiiD        board.     First,  this  was  not  a  street.     In  the  Public  Health  Act 

FcMjoto.    1848,  incorporated  with  the  24  &  25  Vict  c.  61,  a  street  is  defined 

isw!       "^7  ^^^  ^» — "  ^^^  "^ovdi  'street'  shall  apply  to  and  indode  my 

'        highway  f not  being  a  turnpike-road),  &c."     In  thiia  case  the  road 

IaM  Oov&n*  ie  a  turnpike  road,  and  it  was  intended  to  exclude  such  roads  finon 
jSSiftfaiwf  ^^^  jurisdiction  of  the  local  boards,  and  to  leave  them  under  the 
if^f---24  f  25  jurisdiction  of  the  turnpike  trustees.  And  that  this  was  intelided, 
Vlerf.id.6l,#.2S.is  farther  shewn  by  21  &  22  Vict  c  98,  s.  41,  which  empowers 
local  boards  to  enter  into  agreements  with  tuminke  trustees  as  to 
the  repair^  &c.  of  roads  and  streets  within  their  districts.  pSBUj 
CJ.— The  deBnition  of  "street"  in  the  11  &  12  Victt.  c  63,  has 
relation  to  sect  68  of  that  act,  which  vests  the  property  in  the 
streets,  &a  in  the  local  boards,  and  sect  4  shews  that  it  ins 
not  intended  to  take  the  property  in  tumpike^roads  out  of  tbe 
turnpike  trustees.]  In  the  Towns  Improvement  Clauses  Act 
(10  &  11  Vict  c.  34),  8.  68,  the  phrase  "house  or  buildup  pro- 
jecting beyond  the  regular  line  of  street"  is  used.  This  is  not  a 
street,  because  the  houses  have  gardens  in  front  of  them,  and  the 
houses  are  not  all  at  an  equal  distance  from  the  road.  What  is  to 
regulate  the  length  of  the  gardens  in  front  of  the  houses  so  as  to 
form  a  street  ?  If  houses  with  gardens  of  20  feet  only  are  in  a 
street,  why  not  houses  with  gardens  of  100  yards  in  front  of 
them  ?  Again,  the  houses  on  the  same  side  of  the  way  are  detached, 
each  standing  on  its  own  land.  [Mellor,  J. — Some  houses 
like  these  have  ground  in  front  belonging  to  them,  unfenced  from 
the  public  way,  on  which  the  public  can  go:  others  have  the 
ground  in  front  fenced  off,  and  on  which  the  public  cannot  go*  Is 
the  same  rule  of  construction  to  apply  to  both  ?  It  is  clear  the  daiue 
applies  to  houses  only  which  do  not  come  dose  up  to  the  roadway. 
Blackburn,  J. — It  is  difficult  to  say  that  Devonshire-house,  in 
Piccadilly,  forms  part  of  the  street]  This  was  originally  a  countrj 
road  vested  in  trustees,  and  now  the  houses  do  not  adjoin,  but  are 
detached,  and  are  at  irregular  distances.  [Pollock,  C.B.— 
How  could  you  apply  the  term  **  street "  to  such  houses  as  Lord 
Wharncliffe's,  in  Curzon-street,  Mayfair;  or  Mr.  Holford's,  in 
Park*lane  ?  The  projection  in  front  of  Sir  John  Soane's  MusemO) 
Lincoln's-inn-fields,  was  maintained,  although  it  was  said  to  be 
contrary  to  the  provisions  of  the  Metropolitan  Building  Act] 
Independently  of  the  statute,  the  defendants  had  a  right  to  baild 
on  their  own  land,  as  they  have  done,  and  the  words  of  the  statute 
should  be  much  more  stringent  than  they  are  to  take  away  such 
right 

Coleridffe,  Q.C.  for  the  prosecutors. — I  agree  that  it  is  wily  by 
the  cogent  words  of  some  statute  that  a  party  is  to  be  prevented 
from  dealing  with  his  own  property  as  he  pleases.  In  this  case  ibe 
defendants  are  prevented  from  doing  so  by  the  24  &  25  Vict  c.  61) 
8.  28,  which  prevents  them  bringing  forward  their  house  or  shop 
.  beyond  the  front  wall  of  the  house  or  building  on  either  iside 
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tbereof.    That  does  not  mean  tbe  houses  or  buildings  on  either       ^^"^ 
Bide  **in  a  line  therewith.''    Unless  this  place  is  not  a  street,  the    j^du^rd 
defendants  have  infringed  the  statute.     The  real  question  is^  is        and 
ihis  a  street,  or  does  the  defendants'  house  form  part  of  a  street?    F'ullfobd. 
{MjkKTUfj  B. — Is  this  a  question  of  fact  or  law?]  It  is  a  question       ^^^^ 

of  law.    It  is  called  West-street ;  but  it  is  conceded  the  name  is       ' 

not  conclusive.     It  is  the  ordinary  access  from  the  town  to  the^'*®"'  Gwmn- 
railway-station.     This  is  a  highway  in  a  town,  and  the  object  of    j^^mt 
the  statute  was  to  compel  uniformity  of  line  of  buildings  in  towns.  Aetr-u  f  S6 
(The  meaning   of    the  word   "street,"  as  given  in  Johnson's,  >^*c<.c6i,«.sts. 
Webster's,  and  Richardson's  dictionaries,  was  quoted.) 

Pollock,  C.B. — We  are  all  of  opinion  that  the  question 
whether  this  was  a  street  or  not  was  a  question  of  fact  for  the 
jury,  which  has  not  been  determined  by  them,  and  therefore  that 
this  conviction  cannot  be  sustained.  I  believe  that  all  of  us  are  not 
agreed  as  to  whether  this  was  a  street  or  not.  I  and  some  of  my 
Brothers  think  that  it  was  not.  Speaking  for  myself  only,  in 
my  opinion,  and  as  far  as  it  is  a  matter  of  law  on  which  it  is 
necessary  to  give  a  direction  to  the  jury,  this  set  of  detached 
houses,  all  of  which  were  not  in  a  contmuous  line,  and  had  not  an 
apparent  continuous  line,  was  not  a  street  within  the  meaning  of 
the  act  in  question. 

Eble,  Cf.  J. — I  am  of  the  same  opinion.  The  question  is,  what 
is  the  meaning  of  the  word  "  street^  in  sect  28  of  24  &  25  Vict 
c  61?  I  think  the  word  ^'street"  was  meant  to  apply  only  to 
a  row  of  houses  in  some  degree  continuous  and  proximate  to  one 
another ;  and  I  ought  to  have  left  the  question  to  the  jury,  telling 
them  that  if  in  their  opinion  the  houses  had  not  that  degree  of 
contiguitv  and  proximity  that  was  necessary  to  constitute  a  street, 
they  ought  to  have  acquitted  the  defendants. 

Martin,  B. — I  am  of  opinion  this  was  of  necessity  a  question  of 
tact  for  the  iury.  In  this  case  I  am  quite  satisfied  that  this  was  not 
a  street  within  the  meaning  of  the  Act  of  Parliament     It  was  a 

ristion  of  fact  for  the  jury  to  determine  on  the  best  direction 
t  the  judge  could  give  to  the  jury  under  the  circumstances.  In 
this  case  there  is  redly  nothing  to  guide  them  to  the  conclusion 
that  it  was  a  street.  The  name  is  not  conclusive,  for  the  old 
Watling-street  in  many  parts  had  no  houses.  The  question  not 
having  been  left  to  the  jury,  I  concur  in  thinking  that  the  convic- 
tion cannot  be  sustained.  I  myself  should  have  left  the  case  to 
the  jury,  rather  with  the  intimation  that  this  was  not  a  street. 

Blackbubn,  J. — ^I  am  of  the  same  opinion.  I  agree  that  this 
was  a  question  of  fact,  whether,  within  the  meaning  of  the  24  &  25 
Vict.  c.  61,  s.  28,  this  house  formed  part  of  a  street  Whether 
the  houses  and  buildings  on  one  side  of  a  road  are  so  continuous 
as  to  form  a  continuous  road  is  a  question  of  fact.  In  the  present 
case  I  incline  to  think  that  they  did,  but  still  that  was  a  ques- 
tion for  the  jury,  on  which  they  might  have  found  either  way 
consistently  with  the  evidence. 

Mellob,  J.-rl  am  of  the  same  opinion.    I  agree  with  my 
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^'  brother  Blackburn,  that  if  on  the  question  of  whether  this  was  i 

FuLLFOBo  street  havinff  been  submitted  to  tne  jury  they  had  found  eithei 

AHD  way,  1  should  not  have  been  disposed  to  disturb  the  finding.     The 

"^*'*'  question  really  is,  whether  these  houses  were  so  near  as  to  fonn 

1864.  a  continuous  row  of  buildings,  and  the  question  was  really  one 

£<H»r^  for  the  jury,  whether  they  formed  a  street  or  not. 

""•^  ^^  Conmction  quashed. 


Ad—U  4  25 


COURT  OF  CRIMINAL  APPEAL. 

April  23,  1864. 

(Before  Pollock,  C.B.,  Martin,  B.,  Byles,  Blackburn,  aud 

Mellor,  JJ. 

Reg.  v.  James  Lee  and  another,  (a) 

False  pretences — Indictment — Particularity — Evidence, 

The  indictment  charged  that  prisofiers  falsefy  pretended  that  two  look 
of  soot  which  the  prisoner*  then  delivered  weighed  1  ton  17  cvt, 
whereas  they  weighed  but  I  ton  13  cwty  by  means  of  which  falu 
pretence  the  prisoners  obtained  Ss. 

The  evidence  was  that  a  contract  existed  between  prosecutor  andprisonen 
for  soot,  which  prosecutor  was  to  buy  at  the  rate  of  3Ss,  per  ton.  De- 
liveries were  made  from  time  to  time,  and  payment  was  made  accord 
to  the  quantities  pretended  to  be  delivered.  The  prisoners  put  brok» 
bricks  and  slack  among  the  soot  in  their  cart,  and  went  to  a  pMe 
weighing  machine,  and  got  the  whole  weighed  and  a  ticket  of  siuk 
weight  given.  Afterwards  the  bricks  and  slack  were  removed^  end 
the  cart  with  the  soot  in  it  taken  to  the  prosecutor*s  and  the  sesi 
delivered  and  the  tickets  presented  and  payment  made  by  the  prmt- 
cutor  according  to  the  ioeights  speci/ied  in  the  ticket : 

Held,  that  the  indictment  was  sufficiently  specific  in  form,  and  that  tin 
prisoners  were  indictable  for  obtaining  money  by  false  pretences. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  last  Kottin^ 
hamshire  Michaelmas  Sessions. 

The  two  prisoners  were  convicted  of  obtaining  money  under 
false  pretences. 

(a)  Reported  bj  Joun  TuoMPiiov,  Esq.,  BarriMler-At-lAW. 
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Hie  indictment  charged  in  the  first  count  that  the  prisoners  on        S"o. 
lie  20th  August  at  Oxton  did  falsely  pretend  to  one  Joseph  Burgess     lj/'^^ 
Churman  that  two  loads  of  soot  which  the  prisoners  then  delivered     anothrr. 

x>  the  said  Joseph  Burgess  Thurman  did  together  weigh  1  ton  and       

17  cwt.,  whereas  in  fact  the  said  two  loads  of  soot  did  not  weigh       ]^' 
topether  1  ton  and  17  cwt,  but  only  weighed  1  ton   13  cwt.,  the  FaUe  pretenett 
said  prisoners  well  knowing  the  saia  pretence  to  be  false,  by  means  ^J^^^dkimmL 
of  which  false   pretence   the   said   prisoners  obtained  from   the 
said  Joseph  Burgess  Thurman  8«.  with  intent  to  defraud. 

The  second  count  charged,  that  the  prisoners  on  the  20th 
August  at  Oxton  did  falsely  pretend  to  one  Joseph  Burgess 
Thurman  that  three  loads  of  soot,  one  of  which  said  loads  of  soot 
the  prisoners  delivered  to  the  said  Joseph  Burgess  Thurman  on 
tlie  17th  August,  and  the  remaining  two  loads  of  which  soot  the 
prisoners  delivered  to  the  said  Joseph  Burgess  Thurman  on  the 
20th  August  aforesaid,  did  together  weigh  2  tons  11  cwt  2  qrs., 
whereas,  in  fact,  the  said  three  loads  of  soot  did  not  weiffh  together 
2  tons  ]  1  cwt.  2  qrs.,  but  only  weighed  1  ton  9  cwt,  the  said  pri- 
soners well  knowing  the  said  pretence  to  be  false,  by  means  of 
which  false  pretence  the  said  prisoners  obtained  from  the  said 
Joseph  Burgess  Thurman  21.  1«.  with  intent  to  defraud. 

The  prosecutor  was  a  farmer.  The  prisoners  were  chimney 
sweepers,  of  whom  the  prosecutor  had  agreed  to  purchase  soot  at 
the  rate  of  1/.  18«.  per  ton. 

On  the  17th  August  the  prisoner  Lee  delivered  to  the  pro- 
secutor a  cart  load  oi  soot,  and  at  the  same  time  presented  to  the 
prosecutor  a  ticket  of  the  alleged  weight  of  the  soot  (14  cwt  2Qr8.) 

The  soot  was  weighed  and  a  ticket  obtained  at  a  public  weigh- 
ing machine,  seven  or  eight  miles  distant  from  the  prosecutor's 
residence. 

Prosecutor  paid  Lee  \l  7s.  %d.  for  that  soot,  believing  there 
was  14  cwt.  2  qrs.,  as  stated  on  the  ticket 

On  the  20th  August  both  prisoners  delivered  to  the  prosecutor 
two  loads  of  soot,  and  gave  to  the  prosecutor  two  tickets  of  the 
allied  weight  of  such  two  loads. 

^e  soot  was  weighed,  and  the  tickets  obtained  at  the  same 
weighing  machine  as  before.  The  weight  of  one  load  was  stated 
on  the  ticket  to  be  1 7  cwt  2  ^rs.,  and  the  weight  of  the  other 
load  was  stated  on  the  other  ticket  to  be  1  ton  1  qr.,  and  the 
prisoner  Lee  said  those  were  the  weights  of  the  two  loads. 

The  prosecutor  then  paid  the  prisoners  for  the  two  loads  of  soot 
according  to  the  weight  stated  in  the  two  tickets,  believing  those 
weights  to  be  correct 

Ae  two  loads  of  soot  were  then  put  to  the  first  load  of  soot 
bought  on  the  17th  August,  the  prosecutor  not  then  having  sus- 
pidon  of  any  fraud  having  been  committed,  but  in  a  few  liours 
afterwards,  in  consequence  of  information  received  by  the  prose- 
cutor, the  three  loads  of  soot  were  weighed  by  him,  and  the  three 
loads  together  were  found  to  contain  only  1  ton  9  cwt,  beinff 
1  ton  2  cwt  2  qrs.  less  than  the  weight  represented  by  the  pn«^ 
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Rso.       aoners  to  be  contained  in  the  three  loada^  and  8  cwt  less  than  the 
Lkk'a»j>    weight  represented  to  be  contained  in  the  last  two  loads  last 
▲MOTHER,     delivered. 
— -  The  price  of  1  ton  9  cwt  would  have  been  only  2/.  17«.     The 

price  of  the  three  loads,  at  the  weight  pretended  bj  the  prisoners, 

False  preutuxs  was  4/«  185.|  and  that  sum  was  actually  paid  by  the  prosecutor  to 
—rndieimem.  f\^Q  prisoners.     The  price  of  the  two  loads  last  deuvered  at  the 
weight  pretended  by  tne  prisoners  was  SL  lOs.  6d.y  which  sum  was 
paid  by  Mr.  Thurman  to  the  prisoners  on  the  20th  August. 

The  three  tickets  were  produced  by  the  prosecution  during  the 
trial,  and  put  in  evidence. 

It  was  proved  on  the  trial  that  three  loads  of  what  speared  to 
be  soot  were  weighed  by  the  prisoners  at  the  machine  mentioned 
in  the  tickets,  and  that  the  weights  represented  on  the  tickets 
were  the  weights  of  the  three  loads  at  the  time  they  were  weighed 

It  was  also  proved  that  between  the  time  of  weighing  the  last 
two  loads  of  soot  at  the  machine  and  the  delivery  of  the  soot  to 
the  prosecutor,  the  prisoners  had,  during  the  transit,  rerooyed 
from  the  carts  in  which  what  appeared  to  oe  soot  was  conveyed^ 
iJiree  bags  full  of  broken  bricks  and  wet  coal  slack,  weignii^ 
upwards  of  4  cwt.,  and  which  was  in  the  carts  when  the  loai 
were  weighed ;  and  that,  between  the  weighing  machine  and  pro- 
secutor's premises  was  a  distance  of  several  miles ;  so  that  there- 
fore the  prisoners  had  ample  opportunity  of  removing  other  ooot 
from  the  cart  without  bein^  observed. 

Upon  their  arrest  the  prisoner  Lee  said,  in  allusion  to  the  higs 
of  bricks  and  coal  slack,  <*  We  were  taking  those  bags  to  a  man's 
garden  at  Carrington,  and  we  forgot  to  leave  them ;"  but  no 
evidence  was  offered  in  support  of  this  statement,  nor,  except  ae 
aforesaid,  was  any  explanation  given  of  the  deficiency  between  the 
soot  delivered  and  the  weight  mentioned  on  the  tickets. 

The  prisoner's  counsel  objected  to  the  indictment  that  it  did 
not  sufficiently  set  forth  the  false  pretence :  that  it  ought  to  have 
set  forth  the  fact  that  the  soot  was  weighed  and  tickets  were  given; 
that  it  ought  to  have  set  forth  the  contents  of  the  tickets^  and 
then  ought  to  have  alleged  that  the  false  pretence  was  the  pro- 
duction of  the  tickets.  Prisoner's  counsel  also  objected  that  it 
was  not  an  offence  under  the  statute  to  cheat  by  false  representa- 
tion of  the  weight  of  the  soot. 

The  Court  overruled  the  objections,  and  held  that  at  was  an 
offence  within  the  statute,  that  the  false  pretence  was  suffidently 
set  forth  in  the  indictment,  and  that  the  tickets  were  only  matteia 
of  evidence,  and  that  it  was  not  necessary  to  set  them  out  in  the 
indictment. 

The  jury  found  the  prisoners  guilty,  but  the  prisoner's  coniuel 
reouested  ^  case  for  the  Court  above. 

The  Sessions  respited  judgment  and  discharged  the  prisoaen 
upon  their  own  recognisances. 

The  questions  left  for  the  consideration  of  the  Court  for  Crovn 
Cases  Keserved  are^ 


!5J 
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FifBt,  is  the  false  representation  of  the  weight  of  die  soot  a        Kaa. 
ilfle  pretence  within  the  statute ?  Lxm^'amo 


And  if  so,  secondly,  is  that  pretence  sufficiently  set  forth  in  the 
idiotment?  — - 

Belpeb,  Chairman. 

Yeaiman  for  the  prisoner. — The  conviction  cannot  be  sustained.  ^indietnmL 
Pirst,  the  indictment  is  insufficient  for  not  alleging  that  the  ticket 
ras  used  as  a  false  pretence.  It  must  be  shown  what  the  false 
iretences  are  by  whidb  the  property  is  obtained :  {Rex  v.  Mason^ 
\  T.  B.  581.)  So  in  Rex  v.  Munoz  (2  Stra.  1127)  it  was  held 
oecessary  to  specify  the  false  tokens  in  the  indictment  by  which 
the  pr<^rty  was  obtained.  The  ticket  was  the  inducement  to 
the  prosecutor  to  part  with  his  money.  [Mellor,  J. — The  ticket 
18  only  the  means  of  proof — the  false  assertion  is  the  same.] 
Seconaly,  assuming  the  indictment  good,  no  offence  was  proved. 
This  was  an  ordinary  case  of  buying  and  selling,  in  which  the 
seller  gave  short  weight.  That  is  not  indictable :  {Reg.  v.  EagU^ 
ton,  6  Cox  Crim.  Cas.  559.)  [Martin,  B. — Not  so.  At  the  time  of 
the  delivery  of  the  soot  a  ticket  is  presented,  which  truly  specifies 
what  was  the  weight  of  the  cart  at  the  weighing  machine,  but 
then  that  was  made  up  partly  by  broken  bricks  and  slack,  and 
the  prisoners  pretended  that  it  was  all  soot,  and  the  ticket  was 
Qsed  to  vouch  that  false  pretence.]  (Rex  v.  Reed,  7  C.  &  P.  848, 
was  then  cited.)  [Blackburn,  J. — That  was  overruled  by  Reg. 
V.  Shertoood  (7  Cox  Crim.  Cas.  270)  (a),  from  which  the  present 
case  cannot  be  distinguished.]  In  this  case  the  prosecutor  got  a 
Quantity  of  soot  in  respect  of  his  contract,  but  not  all  the  weight 
that  he  was  entitled  to.  This  is  not  a  case  of  false  pretences 
such  as  was  contemplated  by  the  statute. 

Cave,  for  the  prosecution,  was  not  called  upon  to  argue. 

Pollock,  C.B. — We  are  all  of  opinion  that  the  indictment 
is  good,  and  that  the  evidence  supports  the  indictment.  The 
>bjection  to  the  indictment  is  not  well  founded.  The  indict- 
iient  states  the  offence  in  the  words  of  the  statute,  and  it  is  not 
lecessary  to  state  mc^e  than  the  general  nature  of  the  offence 
18  it  is  here  stated.  The  case  of  Reg.  v.  Shertoood  is  in  |>oint. 
is  to  mere  false  representations  in  buying  and  selling,  and  m  the 
ourse  of  bargaining,  it  was  not  the  object  of  the  Legislature  to 
oake  them  the  subject  of  indictment  for  false  pretences.  But  in 
liis  case,  though  a  bargain  was  made  in  the  first  instance,  yet  by 
I  fiubsequent  device  the  buyer  was  imposed  on  by  the  seller  as  to 
ihe  quantity  of  soot  delivered,  and  that  was  the  subject  of 
ndictment.     The  conviction  will  therefore  be  affirmed. 

(a)  In  Beg.  ▼.  J^rnnoood  it  waf  held  that  a  prisMier  was  properly  oonnoled  on  an  indiot- 
MBt  iof  Uite  pretencee,  it  being  proved  that  the  prisoner,  aner  having  agreed  with  the  pro- 
•cntor  to  sen  and  deliver  a  load  of  coals  at  a  oertuo  prloe  per  cwt.,  falsely  and  frandnlenUy 
NVieoded  that  the  qaantity  which  he  had  delivered  was  IS  cwt^  and  that  it  had  been 
f«ighed  at  the  oolliery,  and  the  weight  put  down  by  himself  on  a  ticket,  which  he  produced, 
M  knowing  il  to  ke  14  cwt  only,  tpd  tberaby  obtiined  tt  JidditiMia)  aam  id  money. 
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Rbo-  Martin,  B. — ^I  am  of  the  same  opinion.    There  can  be  no 

Lbk^'ahd     ^^ubt  in  thi8  case  on  the  second  count  of  the  indictment^  which 
AiroTHBR.     states  precisely  what  the  circumstances  were.     It  is  true  tliat  the 

weight  of  the  soot  was  vouched  by  a  ticket,  but  that  was  used 

]^'       only  to  confirm  the  prisoner's  statement,  while  in  reality  it  was 

FaU€  pr€iene9s  merely  a  lie,  with  a  representation  that  such  was  the  weight  of 

-^indidmau.  the  soot,  whereas,  in  fact,  the  weight  was  made  up  with  bricks. 

It  was  not  necessary  to  mention  the  ticket  in  the  indictment,  for 

that  was  merely  matter  of  evidence  of  the  false  pretence  by  whicb 

the  money  was  obtained.    This  is  a  clear  case. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

April  23,  1864. 

(Before  Pollock,  C.B.,  Mabtin,  B.,  Byles,  Blackburn  and 

Mellob,  JJ.) 

Reg.  v.  Langmead.  (a) 

Indictment — Larceny  and  receiving — Recent  possession — Evidence* 

It  is  a  presumption  of  fact,  and  not  an  implication  of  law,  from  eridem 
of  recent  possession  of  stolen  property  unaccounted  for,  whether  the 
offimce  of  stealing,  or  of  feloniously  receiving,  has  been  committed. 

Where  an  indictment  contains  counts  for  larceny  and  receiving,  unku 
the  evidence  excludes  the  probability  of  one  or  the  other  offence  hamsg 
been  committed^  the  case  should  be  left  to  the  jury  on  both  counts, 

CASE  reserved  for  the  opinion  of  this  Court  at  the  General 
Quarter  Sessions  of  the  Peace,  held  at  the  Castle  of  Exeter,    ; 
in  and  for  the  county  of  Devon,  on  the  23rd  Feb.  1864.  ! 

James  Langmead  was  indicted  and  tried  for  : 

Ist  count.  Stealing  at  Belston,  on  the  22nd  December  1863, 
four  wether  sheep,  two  ewes,  and  six  sheep,  of  the  goods  and 
chattels  of  George  Glanfield. 

(a)  Reported  bj  Johx  Tbompson,  Eiq.,  Bwriitar-at-Law. 
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2nd  count.  Feloniously  receiving  the  said  sheep^  knowing  them 
^  have  been  stolen. 

The  following  is  the  material  part  of  the  evidence  taken  at  the 
fcrial: — 

Greorge  Glanfield,  fanner,  at  Belstone. — Has  a  right  of  common  on 
Belstone-common.  Had  sixty-one  sheep  on  the  common  in  the  month 
of  December  last.  About  a  fortnight  before  Christmas-day  I  saw  all 
my  sheep  but  two  on  the  common.  About  Thursday  or  Friday  after 
Christmas-day  I  went  to  see  my  sheep,  and  found  all  except  thirteen. 
On  the  3rd  February  I  went  to  CoUypriest,  Mr.  Bond's  farm  ;  saw 
twenty- one  sheep  there  of  the  Dartmoor  breed.  I  examined  them  and 
was  certain  there  were  four  of  mine  there.  I  went  again  on  the  follow- 
ing Tuesday.  Examined  the  flock  again,  and  then  found  six  of  my 
sheep,  two  ewes  and  four  wethers  (including  the  four). 

John  French,  servant. — Living  with  Mr.  Langmead.  He  kept  a  car 
just  before  Christmas.  He  has  two  sons,  one  about  twelve,  the  other 
about  eight.  One  morning  in  Christmas  week  he  told  me  to  get  the  car. 
I  got  the  car  and  went  with  my  master  and  bis  two  sons  as  far  as  Stickle- 
path.  Went  through  Mr.  Reddaway's  court  to  get  to  the  road,  and 
came  out  in  the  road  about  two  miles  from  Okehampton,  about  one  mile 
emd  a  half  from  Sticklepath.  When  we  came  to  the  turnpike-road  we 
went  on  to  the  head  of  Sticklepath,  and  then  I  went  back  again.  We  did 
not  go  into  the  village  ;  I  went  within  about  a  gunshot. 

Elizabeth  Wills. — I  live  at  Sticklepath.  The  house  I  occupy  joins 
the  high  road.  I  was  out  of  my  bed  and  saw  a  flock  of  sheep  going 
through  the  village,  driven  by  two  boys.  I  cannot  say  who  they  were. 
My  impression  was  that  they  were  Mr.  Langmead's  boys.  It  was  before 
Christmas,  and  bright  moonlight.  It  was  early  in  the  morning ;  I  can- 
not tell  at  all  what  time. 

Cross-examined. — It  is  a  common  thing  for  sheep  to  be  driven  through 
Sticklepath.     I  cannot  say  whether  it  was  a  month  before  Christmas. 

John  Hunt. — In  employment  of  Mr.  William  Smith,  cattle  dealer.-— 
On  the  2drd  December  I  went  to  the  King  William  Inn,  about  a  mile 
from  Exeter,  at  seven  o'clock  in  the  morning,  in  consequence  of  direc- 
tions given  by  my  master.  I  saw  that  no  sheep  had  passed,  and  then  I  went 
to  the  Okehampton-road  half-a-mile,  and  there  I  met  a  boy  with  a  flock 
of  sheep— twenty-one.  I  spoke  to  the  boy,  and  having  spokeii  to  him 
I  drove  the  sheep  back  to  the  inn  and  went  into  the  public-house.  I  first 
saw  prisoner  outside  the  public-house  ;  another  boy  was  with  him.  Both 
boys  had  breakfast.  One  of  the  boys  is  here  now  [points  him  out  in 
court].  That  is  the  boy  that  drove  the  sheep.  I  put  the  sheep  into  a 
lane  by  the  roadside,  and  then  went  into  the  inn.  The  sheep  seemed 
weary  with  travelling.  I  know  Sticklepath  ;  that  must  be  seventeen  or 
eighteen  mUes  from  Exeter.  Prisoner  said,  before  he  went  into  Little 
John's  Cross  Inn,  he  should  like  to  see  what  keep  or  food  the  sheep  had. 
After  breakfast  I  went  to  a  field,  into  which  Mr.  Smith  directed  the 
sheep  to  be  put.  The  prisoner  went  with  me.  It  lies  a  mile  towards 
Exweek.  I  told  prisoner  he  was  to  meet  my  master  at  the  Swan  Inn, 
at  St.  Thomas's,  in  the  evening.  When  I  went  to  the  field  I  turned  the 
aheep  in.     The  prisoner  and  the  two  boys  went  with  me. 

John  Lewis,  innkeeper,  King  William  Inn,  at  Little  John's  Cross.— 
Knows  the  prisoner ;  has  known  him  for  some  time.     He  came  to  my 
house  at  eight  o'clock  on  the  23rd  with  his  youngest  boy  in  a  car.     He 
VOL.  IX.  2   H 
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put  the  horse  in  the  stable,  and  ordered  breakfast  forhimself  and  two 
boys  :  "I  want  breakfast  for  myself  and  two  boys.'*  After  he  had  arrived 
there  about  ten  minutes  or  a  quarter  of  an  hour,  the  second  boy  came. 
He  said  he  had  sheep  coming  along  the  road,  and  he  wished  to  stop 
them  in  the  yard  till  he  got  keep  for  them.  I  refused,  because  I  thought 
^^|[^^^  they  would  trespass  on  my  garden.  Prisoner  said  they  were  miich 
'"^"'"^  tired  ;  they  would  soon  lay  down.  He  had  his  breakfast  with  his  two 
boys,  and  then  left  the  house. 

William  Smith,  cattle  dealer. — Recollects  receiving  a  letter  from  the 
prisoner  on  the  22nd  December.    I  have  missed  it.     Mr.  Langmead 
wrote  me  he  should  have  some  sheep  coming  on  ;  he  would  be  early  at 
Little  John's  Cross,  at  the  King  William  Lm.     He  said,  if  I  could  not 
be  there  to  deal  ior  them,  I  was  to  send  some  person  to  show  where  to 
put  the  sheep  in  my  field.     I  was  going  somewhere,  and  could  not  be 
there  that  morning,  and  sent  Hunt.     Between  six  and  seven  in  the 
evening,  on  the  2drd,  I  went  to  the  Swan  Inn  at  St.  Thomas'sy  and 
there  saw  prisoner.     I  believe  I  said,  <<  Where  are  the  sheep  T'*  to  Mr. 
Langmead.     He  said,  *^  They  are  up  in  your  field.     What  shall  you 
charge  me  for  the  keep  of  them  ?"    I  spoke  short.     I  said,  ''  Notluiig 
at  all.     If  you  don't  sell  them  you  can  keep  them."    I  said,  •*  What— 
have  you  sold  them  ?"    Prisoner  said,  *'  No  ;  I  have  bad  a  very  good 
offer  for  them.'*     I  went  with  him  to  my  field.     I  did  not  count  thd 
sheep.     Prisoner  said  there  were  twenty-one.     He  said  there  were  two 
ewes,  and  I  took  for  granted  the  remaining  sheep  were  wethers.    He 
said,  ''  Ton  shall  have  them  for  33^  10^."    We  returned  to  the  house, 
and  I  gave  him  the  money.    He  told  me  he  had  bought  a  portion  of 
theuL 

Alfred  Bond.— Besides  at  Colly-priest  farm,  Tiverton.  On  the  $tk 
January  I  purchased  sheep  of  Mr.  William  Smith.  Purchased  twenty* 
one.  Sent  them  home  to  the  &rm.  They  were  Dartmoor  sheep,  redded 
over  the  backs  and  sides.  In  the  beginning  of  February  police  conatable 
Harris  came.  I  told  him  where  to  go  to  find  the  sheep.  Sooae  daji 
after,  on  a  Tuesday^  Harris,  the  prosecutor,  Reddaway,  and  Endaoott 
came.  They  did  not  take  the  sheep.  They  remained  in  my  poesessioD 
till  after  I  had  been  to  North  Tawt<m.     Then  I  gave  them  to  Harris 

The  prisoner's  counsel,  at  the  close  of  the  case  for  the  mo- 
secution,  submitted  to  the  Court  that  there  was  not  sufficiait 
evidence  to  go  to  the  jury,  but  the  Court  decided  that  there  wai^ 
and  after  reading  through  the  evidence  by  the  ChairmaDi  the  whok 
case  was  left  to  the  jury. 

The  jury  found  the  prisoner  guilty  of  feloniously  receivijag  tbe 
sheep,  knowing  them  to  have  been  stolen. 

Whereupon  the  connsel  for  the  prisoner  objected  that  then 
was  no  evidence  before  tbe  Court  to  support  the  seccmd  ooaili 
and  that  the  jury  should  have  been  directed  that  they  could  not  find 
the  prisoner  guUty  on  that  count,  for  (he  contended)  the  eTidenoe 

f proved  no  more  than  recent  possession  by  the  prisoner  after  tbe 
OSS  unaccounted  for,  and  that  although  a  presumption  of  guilt 
might  legally  be  inferred  from  recent  possession  unaccounted  for 
alone,  if  the  oflfence  of  which  the  jury  found  the  prisoner  guilty  had 
been  theft,  yet  that  guilt  could  not  be  inferred  from  recent  posses- 
sion unaccounted  for  alone,  in  considering  whether  the  prisoner 
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Ity  of  feloniously  receiving  the  sheep,  knowing  them  to        ^^' 

len  stolen.     The  Court  were  of  opinion  that  thpre  was  lanombad. 

t  evidence  to  support  the  verdict,  but  a^t  the  request  of        

►nert  counsel  they  granted  a  case  on  the  following  question,        ^^^ 

her  upon  the  whole  case  the  jury  should  have  been  directed  larcmty  and 

J  could  not  lawfully  find  the  prisoner  guilty  upon  the  second  rtcwmg. 

prisoner  was  sentenced  to  fours  years'  penal  servitude. 

B.  Andbews,  Chairman, 

r  for  the  prisoner. — There  was  no  evidence  that  ought  to 
3n  left  to  the  jury  on  the  count  for  receiving.  Recent  pos- 
)f  stolen  property  is  not  evidence  of  felonious  receiving ;  if 
3  anything,  it  is  evidence  of  stealing.  [Mellor,  J. — The 
3  of  Elizabeth  Wills,  that  she  saw  the  sheep  driven  by 
s,  and  that  her  impression  was  that  they  were  the  prisoner  s 
irely  was  some  evidence  (whatever  its  value  may  be  is 

question)  for  the  jury  upon  the  count  for  receiving.} 
possession  raises  the  presumption  that  the  prisoner  stole 
ither  than  that  he  received  them.  The  evidence  of 
th  Wills  came  to  nothing,  for  she  could  not  say  when  it 
t  she  saw  the  sheep  driven  by  two  boys,  and  that  it  might 
sen  a  month  before  Christmas.  It  is  necessary  to  infer 
auditions  in  the  case  of  receiving  than  of  stealing — in 
ler  case  you  must  infer  (I)  that  the  things  were  stolen  by 
le  else ;  (2^  that  the  prisoner  received  them ;  (3)  that  they 

same  things;  and  (4)  a  receiving  with  guilty  know- 
Mere  recent  possession  does  not  in  tnis  case  enable  you  to 
1  those  things.     In  2  Buss,  on  Crimes,  247.  it  is  said : 

an  indictment  for  receiving  stolen  goods  tnere  should 
e  evidence  to  show  that  the  goods  were  in  fact  stolen  by 
her  person,  and  recent  possession  of  the  stolen  property  is 
te  sufficient  to  support  such  an  indictment,  as  such  posses* 

evidence  of  stealing  and  not  of  receiving :"  (Hex  v. 
,  6  C.  &  P.  399 ;  Rex  v.  Oddy,  2  Den.  C.  C.  264,  6  Cox. 
/as.  210).  Alison's  <' Principles  of  the  Law  of  Evidence" 
)  referred  to. 

X)CK.  C.B. — We  are  all  satisfied  that  the  Chairman  could 
^e  withdrawn  the  case  from  the  jury  on  the  count  for 
sly  receiving  the  sheep,  nor  have  ^ven  them  a  direction  that 
as  no  evidence  of  felonious  receiving  by  the  prisoner.  The 
ion  between  the  presumption  as  to  felonious  receiving  and 

is  not  a  matter  of  law.  No  doubt,  upon  the  evidence,  no 
3r8on  than  the  prisoner  appears  distinctly  to  enter  into  the 
Jon,  and  all  that  appears  is  that  the  prisoner  was  found  very 
T  in  possession  of  the  stolen  sheep.  That  primd  facie  is 
e  of  stealing  rather  than  of  receiving ;  but  in  no  case  can 
taid  to  be  exclusively  such  unless  the  party  is  found  so 
J  in  possession  of  stolen  property,  and  under  such  circum- 

as  to  exclude  the  probability  of  receiving — as  where  a 
2  H  2 
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Earty  is  stopped  coming  out  of  a  room  with  a  gold  watch  which  hi 
een  taken  from  the  room  ;  but  if  he  has  left  the  room  so  long  x 
to  render  it  probable  that  he  may  have  received  it  from  some  or 
else,  then  it  may  be  evidence  either  of  stealing  or  of  felonious) 
receiving.  In  the  present  case,  I  think  that  the  evidence  of  receii 
ing  was  more  cogent  than  that  of  stealing.  It  is  very  likely  thi 
the  prisoner  sent  the  two  boys  to  drive  the  sheep,  and  ih; 
they  had  innocently  taken  them  from  some  one  else  who  ba 
stolen  them  from  the  common. 

Martin,  B. — I  am  of  the  same  opinion.  The  question  is,  i 
the  indictment  had  contained  a  count  for  feloniously  receiving  onlj, 
could  the  chairman  have  stopped  the  case  from  going  to  the  juiy? 
I  think  clearly  not.  It  is  utterly  impossible  to  say  that  there  was 
thot  some  evidence  from  which  the  jury  might  have  inferred  that 
n  e  prisoner's  two  sons  stole  the  sheep,  and  that  the  father 
received  them.  No  doubt,  the  jury  believing  it  to  be  the  more 
lenient  course  to  find  the  verdict  of  feloniously  receiving,  acted 
accordingly. 

Byles,  J. — I  am  of  the  same  opinion.  There  are  several 
grounds  on  which  this  verdict  may  be  sustained.  The  prisoDei 
might  have  been  guilty  of  receiving  the  sheep  if  the  two  boyshac 
stolen  them.  That  was  a  possible  case  on  the  evidence.  Again 
he  might  have  sent  the  two  boys  as  innocent  agents  to  get  Uien 
from  another  person  who  had  stolen  them.  Thirdly,  the  two  boyi 
may  be  looked  upon  as  guilty  agents  in  receiving,  and  the  prisonei 
treated  as  an  accessory  before  the  fact,  which  would  render  bin 
liable  to  be  tried  for  a  substantive  felony.  This  is  like  the  case  o 
a  burglary  in  which  a  woman  is  concerned  who  is  found  dealing 
with  the  property  stolen,  in  which  case  it  is  for  the  jury  to  deter 
mine  in  what  character  she  is  criminally  liable. 

Blackburn,  J. — I  am  of  the  same  opinion.  As  a  propositioi 
of  law,  there  is  no  presumption  that  recent  possession  points  mor( 
to  stealing  than  receiving.  If  a  party  is  in  possession  of  stolei 
property  recently  after  the  stealing,  it  lies  on  him  to  acooun: 
for  his  possession,  and  if  he  fails  to  account  for  it  satisfactorily 
he  is  reasonably  presumed  to  have  come  by  it  dishonestly 
but  it  depends  on  the  surrounding  circumstances  whether  he  ii 
guilty  of  receiving  or  stealing.  T\  henever  the  circumstances  an 
such  as  render  it  more  likely  that  he  did  not  steal  the  property 
the  presumption  is  that  he  received  it.  In  the  present  case,  1 
believe  that  the  jury  have  drawn  the  right  conclusion. 

Mellor,  J. — I  am  of  the  same  opinion.  In  this  case  I  tbinl 
that  there  was  evidence  on  which  the  jury  might  have  come  very 
fairly  to  the  conclusion  either  of  stealing  or  receiving. 

Convictum  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Apnl  23,  1864. 

(Before  Pollock,  C.B.,  Mabtin,  B.,  Byles,  Blackburn,  and 
Mellob,  JJ.) 

Reg.  v.  Maby  Seniob.  (a) 

Perjury — JurUdicHon — Sunday    beer  trading — Prohibited  hours — 
11  ^12  VicLc.A9. 

To  an  indictment  for  perjury^  on  the  hearing  of  an  information  before 
justices,  under  Ae  V\  ^  \2  Vict  c,  49 for  keeping  open  an  inn  for  the 
sale  of  beer  to  persons  not  being  travellers,  before  halfpast  twelve 
o^clock  on  Sunday  afternoon,  it  was  objected  by  counsel  that  the  justices 
had  no  jurisdiction,  and  that  the  \\  Sf  12  Vict,  c,  49  was  repealed^ 
and  for  this  Whiteley  v.  Heaton  (27  L.  J.  211,  M.C.)  was  cited: 

Held,  on  the  authority  of  Harris  v.  Jenns  (3  L.  T.  Rep.  N.S.^  408), 
that  the  \[  4-  12  Vict.  c.  49  was  not  repealed,  and  therefore  that 
the  justices  had  jurisdiction. 

CASE  stated  for  the  opinion  of  this  Court  by  E.  F*  Price,  Esq., 
Q.C.,  sitting  as  Commissioner  at  the  Yorkshire  Lent  Assizes 
1864. 

This  case  was  tried  before  me,  sitting  as  Commissioner  for  Byles,  J., 
at  the  last  York  Assizes.  The  prisoner  was  indicted  for  wilful 
and  corrupt  peijury  alleged  to  have  been  committed  upon  the 
hearing  ot  an  information  before  justices  sitting  in  petty  sessions. 

The  information,  of  which  the  following  is  a  copy,  was  laid 
agiunst  one  Thomas  Sellers  under  the  statute  11  &  12  Vict. 
c.  49,  s.  1  :— 

.  ^  Borough  of  Wakefield,  in  the  West  Riding  of  Yorkshire. — Common 
information. 

"  The  information  of  James  McDonnold,  of  Wakefield,  in  the  West 
Riding  of  the  county  of  York,  chief  constable,  taken  before  the  under- 
signed, one  of  Her  Majesty's  Justices  of  the  Peace,  in  and  for  the  said 
borough  in  the  West  Riding  of  the  county  of  York,  the  13th  February, 
1864. 

*'  That  Thomas  Sellers,  on  Sunday,  the  7th  February  instant,  at  the 
borough  of  Wakefield,  in  the  said  Riding,  was  licensed  to  keep  his  house 

(a)  Reported  bj  Joiui  Thomfsobi,  £i>q.,  Burrister-at-Law. 


1864. 
Perjttry. 
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Hko.         as  an  inn  there,  and  did  open  his  house  there  for  the  sale  of  beer  thereii 
SmrioB       ^  persons  not  being  travellers,  before  half-past  twelve  o'clock  in  tU 
*       afternoon,  contrary  to  the  statute  in  that  case  made  and  provided. 

"  Taken  before  me,  Samuel  Holdswprth."      "  ^^^  McDohkold. 

At  the  close  of  the  case  for  the  prosecution  it  was  objected  b] 
Mr.  Campbell  Foster,  for  the  prisoner^  that  there  was  no  jurisdicv 
tlon  in  the  Justices  to  hear  the  information  under  the  statute 
above-named ;  and  he  further  contended  that  the  statute,  19  &  20 
Vict.  c.  118,  viras  the  only  statute  now  in  force  limiting  the  hours 
during  which  public-hou&ee,  beer-houses,  &c,  should  be  open  for 
the  sale  of  liquor,  and  that  this  latter  statute  had,  in  effect,  re- 
plied the  11  &  12  Vict  c.  49,  under  which  the  information  was 
laid,  and  that  it  is  no  offence  to  sell  beer,  &c.,  during  any  part 
of  the  forenoon  of  Sunday.  Mr.  Foster  relied  on  the  case  of 
fVhitely  V.  Heatan  (27  L.  J.  21 7,  M.O,^ 

I  overruled  the  objection  and  left  tne  case  to  the  jury^  who  con- 
victed the  prisoner,  and  she  was  sentenced  to  three  month's  impri- 
sonment, but  allowed  to  be  on  bail  until  the  opinion  of  the  Cooit 
for  Crown  Cases  Reserved  could  be  obtained. 

I  reserved  a  case  for  the  opinion  of  the  Judges,  as  to  whether 
my  rulm^  was  right  that  the  11  &  12  Vict,  c  49  is  still  in  force, 
and  that  it  is  an  offence  to  keep^  open  a  public-house  for  the  sale  d 
liquor  during  the  hours  prohibited  by  sect.  1  of  the  latter  statute, 
and  therefisre  that  the  jurisdiction  in  the  magistrates  to  hear  the 
information  was  snfficientiy  established.  -^^  p   Price. 

No  counsel  were  instructed  on  either  side. 

Mabtin,  B. — ^The  Court  has  been  referred  to  the  case  of  Hani 
V.  Jenns  (30  L.  J.  183,  M.  C. ;  3  L.  T.  Rep.  N.S.  408),  in  whid 
it  was  pointed  out  that  my  brother  Bramwell  could  not  haT< 
intended  what  he  is  reported  to  have  said  in  fVhUeleu  v.  Heatm 
viz.,  that  the  11  &  12  Vict  c.  49,  was  repealed  by  the  17  &  U 
Vict  c.  79.  Harris  v.  Jenns  decides  that  the  11  &  12  Vict  c  49 
is  still  in  force,  and  therefore  the  justices  had  jurisdiction  to  heai 
the  information  iii  this  case ;  and  the  conviction  is  good. 
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COURT  OF  CRIMINAL  APPEAL 

April  30,  1864. 

(Before  Pollock,  C.B.,  Blagkbubn,  Keating,  and 
Mellor,  J  J.,  and  Pigott,  B.) 

REa  V.  F&STWELL*  (a) 

Felony — Shooting  into  a  erawd-^  Unlawful  wounding — ^24  Sf  25  Viet. 

c.  100,  8.  18. 

A  person  who  /ires  a  loaded  piaioi  at  a  group  of  pereoms,  nai  aiming  at 
any  one  in  pcfrHcular^  but  intending  generally  to  do  grievous  bodily 
harnty  and  severely  wounds  one  of  the  group,  may  be  indicted  and 
convicted  for  the  felony  of  feloniously  shooting  and  wounding  the 
person  injured  with  intent  to  do  grievous  bodily  harm. 

/^  ASE   reserved  for  the  opinion  of  this  Coart  by  Byles,  J. 

The  prisoner  was  indicted  for  feloniously  shooting  at  Hirats 
Lawton,  with  intent  to  do  grievous  bodily  harm  to  Hirats  Lawton, 
and  tried  before  me  at  the  last  York  Assauzes. 

The  prisoner  had  been  assaulted  and  annoyed  by  several  young 
men,  among  whom  was  the  prosecutor.  Immediately  afterwards 
these  young  men  were  standing  together  in  a  group  of  about 
fifteen  persons.  The  prisoner  drew  a  pistol  from  his  pocket  and 
fired  into  the  group.  The  prosecutor  received  some  severe  shot 
wounds  in  his  neck  and  chin. 

The  jury  found  that  the  prisoner  did  not  aim  at  the  prosecutor, 
or  at  any  one  else  in  particular,  but  that  he  fired  into  the  group, 
intending  generally  to  do  grievous  bodily  harm,  and  so  unlawfully 
wounded. 

Judgment  was  postponed,  and  the  prisoner  remains  in  custody, 
the  question  being 

Whether,  on  this  finding,  the  prisoner  be  guilty  of  the  felony 
charged  in  the  indictment,  or  of  the  misdemeanor  only?    (See 

(a)  Beportod  hj  Jobh  THOMFaoii,  £iq.,  Barriit«r-«l-LAw. 
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^««-        Rey.  V.  SmUh  (A)  Deara.  0.  C.  559 ;  7  Cox  Grim.  Cas.  5 ;  and  the 
^^.  No  counsel  appeared  on  either  side. 


^t^^    of  the  felony. 


By  the  Court. — The  prisoner  might  very  properly  be  convicted 

Conviction  affirmed. 


(b)  Reg.  ▼.  Smith. — If  A.  intending  to  murder  B.,  shoots  at  and  wounds  C,  soppoong  him 
to  be  B.,  he  is  gniltj  of  wounding  0.  with  intent  to  murder  him,  for  he  intends  to  kill  tbe 
person  at  whom  he  shoots. 


COURT  OF  CRIMINAL  APPEAL. 


April  30,  1864. 

(Before  Pollock,  C.B.,  Blackburn,  Keating,  and 
Mellor,  J  J.,   and  Pigott,  B.) 

Reg.  v.  Henshaw  and  Clark,  (a) 

Indictment — False  pretences. 

An  indictment  for  obtaining  money  by  false  pretences  alleged  thai 
prisoners  pretended  to  P.,  who  lived  at  T.'s  and  acted  as  T.*s  repre- 
seniativey  that  C.  had  come  from  London  to  the  residence  of  J7.,  and 
that  P,  was  to  give  C  10^.,  and  that  T.  was  going  to  allow  C  10c. 
a-weehfor  the  benefit  of  his  health  : 

Heldy  that  the  indictment  did  not  state  with  sufficient  certamiy  a  fain 
pretence  of  an  existing  fact, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Brighton. 

At  the  General  Quarter  Session  of  the  peace  for  the  borough 
of  Brighton,  holden  on  the  19th  March,  1864,  Lewis  Henshaw 
and  John  Clark  were  tried  before  me  upon  the  following  indict- 
ment : — 

Borough  of  Brighton  1  The  jurors   for  our  Ladj  the   Queen,   upon 

to  wit  J      their  oath  present,  that  Lewis  Henshaw  and 

John  Clark,  on  the  14th  day  of  January,  1864,  unlawfully,  knowingly, 

and  designedly  did  falsely  pretend  to  one  Henrietta  Pond,  who  than 

lived  at  one  Madam  Temple's,  and  acted  as  her  representadve,  that  the 

(a)  Stporttd  bj  Johh  Thompiov,  Eiq.,  BtfrnUr-at-Law. 
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said  J.  Claric  had  come  down  from  London,  to  the  residence  of  the  said         Bk* 
li.  Henshaw,  and  that  the  said  H.  Pond  was  to  give  him  10;^  and  that     ^^*' 
tW  said  Madam  Temple  was  going  to  allow  the  said  J.  Clark  10*.  a         ^^^ 
week  for  the  henefit  of  his  health.     By  means  of  which  false  pretence       Cuark. 

tbe  said  L.  Henshaw  and  J.  Clark  did  then  attempt  unlawfully  to  obtain        

from  the  said  H.  Pond  the  sum  of  10*.  with  intent  to  defraud.  Whereas        ^^^• 
in  truth  and  in  fact  the  said  H.  Pond  was  not  to  give  the  said  J.  Clark  faia6~pnaeHeei 
the  sum  of  lOs.  or  any  other  sum  of  money,  and  whereas  in  truth  Imd  in  ^indkimmt, 
fact  the  said  Madam  Temple  was  not  going  to  allow  the  said  J.  Clark 
the  sum  of  lOs.  a-week,  or  any  other  sum  of  money,  for  the  benefit  of 
his  health,  as  they  the  said  L.  Henshaw  and  J.  Clark  well  knew  at  the 
time  when  they  did  so  fisilsely  pretend  as  aforesaid,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  facts  of  the  case,  so  far  as  they  are  material  to  the  point 
reserved,  were  as  follows : — 

On  the  15  th  January  last^  in  the  evening,  the  two  prisoners 
went  together  to  the  shop  of  Madam  Temple  in  Brighton.  She 
has  also  a  shop  in  London.  After  Henshaw^  in  the  presence  and 
hearing  of  Clark,  had  made  a  statement  to  one  of  Madam  Temple's 
assistants,  he  requested  to  see  the  one  of  the  assistants  who  kept 
the  accounts.  H.  Pond,  being  the  person  by  whom  the  accounts 
of  Madam  Temple's  establishment  are  kept,  then  came  forward. 

Her  evidence  was,  that  Henshaw,  in  the  presence  and  hearing 
of  Clark,  said :  '^  This  young  man  (meaning  Clark)  has  come  down 
from  London ;  that  he  (meaning  Clark)  had  been  in  the  Brompton 
Hospital  with  a  bad  leg;  that  he  (meaning  Clark)  had  seen 
Madam  Temple  in  London;  that  Madam  Temple  said  that  I 
(H.  Pond)  was  to  give  him  (meaning  Clark)  lOs.  a-week  while  he 
was  at  Brighton  for  the  benefit  of  his  health."  I  refused  to  do  so, 
saying  that  if  Madam  Temple  wished  me  to  do  it  she  would  send 
me  a  letter  the  next  morning.  Once  or  twice  Henshaw  said, 
**  You  do  not  intend  to  give  the  10*."  Henshaw  said  to  Clark, 
"Was  that  what  Madam  Temple  said?"  Clark  said,  <*  Yes.'' 
Henshaw  then  said  that  he  would  write  to  Madam  Temple,  and 
the  prisoners  went  away  together. 

Madam  Temple  was  called,  and  denied  ever  having  seen  or 
having  any  knowledge  of  either  of  the  prisoners.  The  counsel 
for  the  prisoners  objected  that  the  indictment  alleged  no  false  pre^ 
tence  of  an  existing  fact,  and  negatived  no  false  pretence  of  an 
existing  fact,  all  the  facts  alleged  and  negatived  bemg  future. 

I  held  that  the  false  pretence  that  the  said  H.  Pond  was  to 
give  him  10*.  was  a  sufficient  false  pretence  of  an  existing  fact  to 
support  the  indictment,  and  that  the  second  false  pretence,  even 
if  not  of  an  existing  fact,  might  therefore  be  taken  into  considera- 
tion in  conjunction  with  the  first  false  pretence,  but  reserved  the 
point  for  the  Court  of  Criminal  Appeal. 

The  jury  found  both  prisoners  guilty,  and  they  were  sentenced 
by  me  to  four  calendar  months'  imprisonment,  with  hard  labour, 
and  were  committed  to  the  House  of  Correction  at  Lewes  in 
execution  of  that  sentence. 


w 
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^-  The  auestion  for  the  (^nion  of  the  Court  of  OriniiiMtl  Appeal 

HsiimAw    ^  whether  upon  this  indictment  the  said  oonyiotion  was  right? 

Becorder  of  Brighton. 

— ^  ConoUy  for  the  prosecution. — The  indictment  8ho¥r8  sufficiently 

^iry*y  a  feUe  statement  of  an  existing  fact.  [Pollock,  C.B.— What  ia 
""***'*^  the  existing  fact  alleged?]  That  Madam  Temple  had  said  that 
Pond  was  to  give  Clark  10^.  a-week  whilst  he  was  at  Bri^totl. 
[Pollock,  C.B.— That  is  not  so  laid ;  the  averment  is  ilhat^ood 
was  to  ^e  him  lOx.,  and  that  Madam  Teoqple  was  going  to 
allow  hmi  lOf.  a-week.  Now  if  I  say  that  I  am  a  niember  of 
Parliament  and  am  not,  that  is  a  false  pretence ;  but  if  t  say  I 
•eispeet  to  be  made  a  P^er,  that  is  no  felse  pretence.]  Ib  one  sense 
the  act  to  be  done  must  always  be  future,  for  the  result  «f  tbe 
false  pretence,  tbe  obtaining  of  the  noney,  is  necessarily  so.  The 
averment  that  Pond  was  to  give  Olark  10«.  is  the  statement  of 
an  existing  facL  [Pigott,  R — Does  it  not  require  the  words  "  by 
her  authority"  to  make  the  statement  sofficieat?  Bl aokbub^,  J. 
—The  case  of  Rea.  v.  Archer  (6  Cox  Grim.  Cas.  515)  is  tbe 
nearest  in  your  mvoor.  Here  tbe  prisoners  do  pretend  thit 
Clark  was  in  some  way  connected  with  Madam  Temple.]  Tbe 
case  of  Bep.  v.  Fry  (1  Dears.  &  B.  449 ;  7  Cox  Crim.  Cas.  394) 
Was  then  (»ted.  Here  the  substance  of  the  thing  is  a  pretended 
cottversation  with  Madam  Temple,  which  never  took  place. 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.B. — The  minority  of  the  Court  are  of  opinion  diat 
the  indictment  does  not  state  wiUi  sufficient  certainty  any  fake 

Eretence,  within  the  rule  that  requires  that  an  existing  fact  shall 
e  alleged  as  the  ground  of  the  false  pretence.  Very  likely  some 
speculation  may  be  formed  from  this  indictment  as  to  what  tbe 
false  pretence  was,  but  the  majority  of  the  court  do  not  thiak 
that  it  is  stated  with  sufficient  certain^. 

Blackburn,  J. — I  agree  with  the  Lord  Chief  Baron,  that  the 
false  pretence  by  which  the  money  was  attempted  to  be  obtained 
should  be  statedf  with  sufficient  certainty.  Speaking  for  myself 
only,  I  should  say  that,  when  it  is  alleged,  as  here,  ^'  that  Madam 
Temple  was  going  to  allow  John  Clark  10a.  a-week,**  the  a?e^ 
ment  is  to  be  construed  and  understood  in  the  sense  and  roeaniag 
that  Madam  Temple  had  expressed  such  an  intention  at  a  previous 
time,  and  that  Pond  was  to  give  10«.  on  her  account,  and  there- 
fore that  it  is  a  sufficient  statement  of  a  fake  pretenoe  of  an  ess^t- 
in^  fact.  If  the  count  had  stated  the  facts  acoording  to  tbe 
evidence  there  could  have  been  no  doubt  that  a  sufficient  ftke 
pretence  would  have  been  stated.  Although  I  doubt,  I  concur  in 
the  judgment  of  the  Court,  and  do  not  require  the  case  to  be 
argued  before  the  fifteen  judges. 

Pigott,  B. — ^I  entertain  considerable  doubt  whether  th^re  is  a 
statement  in  the  indictment  oS  a  false  pretence  of  an  existii^  finet 

Mellor,  J. — Upon  the  whole,  I  agree  with  the  Lord  Cbief 
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Baron^  that  the  false  pretence  is  not,  according  to  the  rules  of  ^"*- 

criminal  pleading,  alleged  with  suffirient  certainty.  nsMttiAw 

Keating^  J. — I  agree  that  the  stat^nent  in  the  indictment  is  amd 

susceptible  of  the  construction  put  upon  it  by  my  brother  Black-  Cj^. 

burn,  but  I  do  not  think  that  the  indictment  states  it  with  oxm-  ^^^^ 

▼anient  certainty.  — . 

PoLLOOS^  C.B. — In  consequence  of  what  has  Men  from  my  ^^Jg|?y* 

brother  Blackburn,  I  wish  to  add  that,  if  the  averment  is  bub-  ^***'*^ 
oeptible  of  the  meaning  he  has  put  upon  it,  it  ought  to  have  been 
left  to  the  jury  to  say  whether  the  words  made  use  of  by  the 
pnsoher  did  really  mean  that  which  would  make  it  a  ommnid 
offence,  and  that  the  judge  ought  not  to  take  upon  himself  to  say 
that  such  was  theirmeaning.                           ^      .  ^      _     i  ^ 


COURT  OF  CRIMINAL  APPEAL. 
AprU  30,  1862. 

(Before     Pollock,    C.B.,     Eeatino,    Blackbukn,  and 
Mellob,  JJ.,  and  Pigott,  B.) 

Reg.  v.  Pabker  and  Smith,  {a) 

Night  poaching — Commencement  qfprosectUion — Evidence^ 
Information, 

On  the  trial  of  an  indictment  for  night  poaching^  undet  the  9  Geo.  4, 
c.  69,  S8.  4y  9f  itis  not  sufficient  to  produce  the  warrant  ofdy  under 
which  the  prisoners  toere  apprehended^  for  the  purpose  of  proving  that 
the  proceedings  were  commenced  within  twelve  months  of  the  commission 
of  the  offence,  but  the  information  in  writing  should  also  be  produced. 

/^  ASE  reserved  for  the  opinion  of  this  Court  by  Pigott,  B. 

The  prisoners  were  indicted  for  night  poaching  to  the  number 
of  three  or  more,  being  armed  with  offensive  weapons,  under 
the  9  Geo.  4,  c.  69,  s.  9. 

The  indictment  was  in  the  following  form,  viz. : 

Gloucestershire. — The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
(a)    Bflportad  bj  Jomr  Thobcpsoh,  Esq.,  Barrifftiiv«t-Law. 


476  CBIMINAL  LAW   CAb£8/ 

^^'         present,  that  Henry  Parker  and  Thomas  Smith,  and  certain  other  per- 

Pabkkb      ^^^  ^^  the  jurors  aforesaid  unknown,  being  to  the  number  of  three  and 

^1,1)         more,  together,  on  the  26th  of  January,  1864,  with  force  and  arms,  at 

Smitu.        the  parish  of  Temple  Ginting,  in  the  county  of  Gloucester,  by  night 

(that  is  to  say),  about  the  hour  of  eleven,  in  the  night  of  the  26th 

^^^'        January,  in  the  year  aforesaid,  unlawfully  together  did  enter  into,  and 

Night  poachmg  ^^^^  ^^^  there  were  in  certain  land  there  situate,  in  the  occupation  of 

— CoMmence.  Isabella  Talbot  and  another,  with  the  intent  and  for  the  purpose  of  then 

nteiu  of  prate-  and  there  by  night  as  aforesaid,  illegally  taking  and  destroying  game 

*^''*^*^       and  rabbits  there,  the  said  Henry  Parker  and  Thomas  Smith,  and  the 

said  other  persons,  being  then  and  there  by  night  as  aforesaid,  and  at 

the  time  when  they  so  together  entered  and  were  in  the  said  land  as 

aforesaid,  armed  wi&  guns  and  bludgeons,  against  the  form  of  the  statute 

in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  Uie 

Queen,  Her  Crown  and  dignity. 

The  second  count  did  not  materially  vary. 

The  evidence  showed  that  the  offence  was,  In  fact^  committed  on 
the  26th  January  1861,  and  to  prove  that  proceedings  were  com- 
menced within  the  time  required  by  the  4th  section  of  the  statute, 
viz.,  twelve  months  from  the  time  of  the  offence,  the  warrant 
under  which  the  prisoners  were  apprehended  was  put  in  evidence, 
dated  February  5th,  1861. 

The  following  is  a  copy  of  the  same : 

To  the  constables  of  the  Gloucestershire  Constabulary  Force  and  to 
all  other  peace  oflScers  of  the  said  county  of  Gloucester. — ^Whereas, 
information  hath  this  day  been  laid  before  the  undersigned,  one  of  Her 
M^]esty's  Justices  of  the  Peace  in  and  for  the  said  county  of  Gloucester, 
by  Richard  Fluck,  of  Temple  Ginting,  in  the  said  county,  gamekeeper, 
for  that  Thomas  Smith  and  Henry  Parker,  of  Chipping  Campden, 
labourers,  on  the  26th  of  January,  1861,  at  Temple  Ginting  aforesaid, 
together  with  divers  other  persons  unknown,  to  the  number  of  three  or 
more,  together,  about  the  hour  of  eleven  in  the  night  of  the  same  day, 
they  being  then  respectively  armed  with  a  gun,  did  then,  together, 
unlawfully  enter  a  certain  close  of  land  then  in  the  occupation  of  the 
Misses  Isabella  and  Jane  Elizabeth  Talbot,  there  situate,  and  were  then 
by  night  as  aforesaid,  and  armed  as  aforesaid,  in  the  said  land,  for  the 
purpose  therein,  of  taking  and  destroying  game  contrary  to  law  ;  and 
oath  being  now  made  before  me,  substantiating  the  matter  of  such 
information ;  these  are,  therefore,  to  command  you  in  Her  Migesty*s 
name  forthwith  to  apprehend  the  said  Thomas  Smith  and  Henry  Pariser, 
and  bring  them  before  some  one  or  more  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  county,  to  answer  to  the  said  information, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  8(^al,  the  5th  February,  1861,  at  Sudley 
Castle,  in  the  said  county.  j^^^  ^    j^^  ^^^^ 

It  was  proved  that  Mr.  John  Dent  was,  when  he  signed  the 
warrant,  a  magistrate  of  the  county. 

No  information  was  given  in  evidence;  and  the  respective 
arrests  took  place,  of  Smith  on  the  27th  November  1862,  and  of 
Parker  on  the  14th  January  1864. 
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The  counsel  for  the  prisoners  ol^ected —  Bbo. 

First,  that  the  warrant  without  the  information  was  no  legal  PARigR 

evidence  that  proceedings  were  commenced  within  twelve  montns,  aht> 

as  required  by  the  statute ;  and  secondly,  that  the  present  indict-  Smtth. 

ment  was  defective  for  not  containing  an  allegation  that  such  pro-  1^ 

ceedings  were  in  fact  taken.  

I  overrruled  both  objections,  but   reserved  the  points  for  the  ^v*<  poaching 

Court  of  Criminal  Appeal.  iIi^^'^>!SJ. 

The  prisoners  were  convicted  and  sentenced.  aoion. 

If  the  Court  should  be  of  opinion  that  the  warrant  without  the 
information  is  not  sufficient  evidence  of  the  commencement  of  the 
proceedings,  or  that  the  indictment  is  defective  for  the  cause  above 
stated,  in  either  case  a  verdict  of  not  guilty  is  to  be  entered. 

G.  PiGOTT. 

Harringtorij  for  the  prisoners. — It  is  submitted  that  this  convic- 
tion cannot  be  sustamed,  on  two  grounds:  first,  because  the 
indictment  is  bad  upon  the  face  of  it ;  and  secondly,  because  there 
was  no  sufficient  evidence  of  the  commencement  of  the  prosecution 
within  twelve  months  after  the  commission  of  the  offence.  The 
9  Geo.  4,  c.  69,  s.  4,  enacts  that  the  prosecution  for  every  offence 
punishable  upon  indictment  or  otherwise  than  upon  summary  con- 
viction by  virtue  of  that  Act,  shall  be  commenced  within  twelve 
calendar  months  after  the  commission  of  such  offence.  And  sect.  9 
enacts  that  any  persons  to  the  number  of  three  or  more  by  night 
unlawfully  entering  on  any  land  for  the  purpose  of  taking  game 
or  rabbits,  any  of  such  persons  being  armed  with  any  gun,  &c, 
shall  be  guilty  of  a  misdemeanor.  Now  the  record  of  this 
indictment,  when  properly  drawn  up,  will  show  that  the  proceed- 
ings were  not  commenced  within  twelve  months  after  the  offence, 
for  it  will  appear  thereon  that  the  offence  was  committed  on  the 
26th  January  1861,  and  that  the  indictment  was  not  preferred  and 
found  until  the  Lent  Assizes  1863.  The  court  will  take  notice  of 
the  dates  in  the  indictment.  If  A.  be  indicted  of  murder  or  man- 
slaughter, as  well  the  day  and  place  of  the  stroke  or  other  act 
done  inducing  death,  as  of  the  death,  must  be  expressed :  (2  Hale 
P.  C.  179.)  [Mellor,  J. — It  was  formerly  necessary  to  show  that 
the  offence  was  complete.]  So  in  this  case  it  is  contended  that  it 
is  necessary  to  show  on  the  face  of  the  indictment  that  the  pro- 
ceedings were  commenced  within  a  year.  In  the  case  of  Reg.  v. 
Brooks  (2  Car.  &  K.  402 ;  2  Cox  Crim.  Cas.  436),  and  Reg.  y.  Austin^ 
(I  Car.  &  K.  621),  the  question  arose  upon  the  facts,  and  it  does 
not  Appear  what  the  forms  of  the  indictment  were.  [Blagkbuun, 
J. — This  question  is  singularly  like  the  Statute  of  Limitations, 
which  has  never  been  negatived,  in  stating  the  cause  of  action  in 
the  declaration.]  In  Rex.  v.  Lookup^  (3  Burr.  1901),  where  an 
indictment  stated  the  offence  to  have  been  committed  in  the  time 
of  the  late  King,  and  concluded  against  the  peace  of  the  now  King, 
it  was  held  insufficient  on  a  writ  of  error.  [Mellor,  J. — In  the 
last  edition  of  Archbold's  Crim.  Plead,  this  seems  to  be  treated. 
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^■^*        not  as  a  matter  of  averment  In^the  indictment,  bat  of  proof  upon 
Parkkb     ^^®  evidence.    Blackburn,  J.—  Since  the  8  &  9  Wilt  3,  c.  26, 

AUD        it  has  never  been  the  practice  to  allege  in  prosecutions  for  com- 
^'"™'       ing,  the  offence  to  have  been  committed  within  three  months.] 

1864.  ^  ^  ^®  second  objection,  that  there  was  no  proper  evidence  ot 
the  commencement  of  the  prosecution  within  twelve  months :  in 
H^allace^s  case  (East  P.  C.  ISOV  it  appears  to  have  been  held  by  the 
.judges  that  the  information  and  proceeding  before  the  magistrate 
was  the  commencement  of  the  proceedings  in  coining  oases.  In 
all  the  reported  cases  the  prisoners  were  in  custoo^,  and  had 
been  apprehended  within  twelve  months  of  the  time  of  the  trial 
The  mere  issuing  of  a  warrant  for  the  apprehension  of  the 
prisoners  is  not  a  commencement  of  the  prosecution  within  the 
meaning  of  this  statute,  without  apprehending  them  and  bringing 
them  I^fore  the  magistrates:  {Rea*  v.  Huttf  2  Fos.  &  Fin.  16; 
Reff.  V.  Smith,  I  L.  &  C.  131).  The  form  of  the  warrant  in  this 
case  shows  that  there  must  have  been  a  previous  information  in 
writing,  and  that  information  should  have  been  produced  to  show 
the  commencement  of  the  proceedings.  [Pigott,  B. — You 
contend  that  the  warrant  is  merely  secondary  evidence  of  the  in- 
formation?] Yes.  Paley  on  Convictions,  by  Macnamara,  is  to 
the  same  effect.  The  case  of  Reg.  v.  Massey  (32  L.  J.  21 ,  M.C.], 
was  then  cited. 

No  counsel  was  instructed  for  the  prosecution. 
Pollock,  C.  B. — We  are  all  of  opinion  that  it  was  necessary 
in  order  to  sustain  the  prosecution  to  give  the  information  in 
evidence,  and  that  therefore  this  conviction  fails. 

Conviction  queuhed. 
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COURT  OF  CRIMINAL  APPEAL. 
April  30,  1864, 

(Before    Pollock,   C.B.,  Keating,  Blackburn,    and 
Mellor,  J  J.,  and  Pigott,  B.) 

Reg.  v.  Heywood  and  others,  (a) 

Pleading — Inctictmentfor  three  larcenies — 24  4r  25   Vict,  c.  95,  *.  5. 

(n  indictment  against  a  prisoner  for  three  larcenies  firom  the  same  prose* 
cuter  need  not  contain  an  averment  that  they  were  committed  within  a 
period  of  six  months : 

^ASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
<J    of  Bolton  (Lancashire). 

At  the  Court  of  Quarter  Sessions  of  the  Peace  for  the  borough 
f  Bolton,  in  the  county  palatine  of  Lancaster,  holden  by  me  as 
Recorder  of  the  said  borough  on  the  31st  March  1864,  James 
ley  wood,  John  Wood,  Isaac  Broughton,  George  Robinson,  and 
Edward  Kippax  were  tried  before  me  on  the  indictment  set  forth 
elow,  ana  the  jury  hj  their  verdict  found  J.  Heywood  and 
•  Wood  guilty  of  stealing,  and  L  Broughton  and  G.  Robinson 
uilty  of  feloniously  receiving,  and  Edward  Kippaz  not  guilty, 
Pter  a  trial  which  lasted  two  days. 

Boroogh  of  Bolton  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )     oath  present,  that  James  Heywood  on  the  Ist 

eptember,  1863,  at  the  borough  aforesaid,  and  within  the  jurisdiction 
^  this  Court,  was  servant  to  Augustus  Warrens  and  another,  and  that 
i«  said  J.  Heywood  afterwards,  and  whilst  he  was  such  servant  to 
le  said  A  Warrens  and  another,  to  wit,  on  the  day  and  year  afore- 
tid,  600  pounds  weight  of  cotton  weft,  400  pounds  weight  of  cotton 
^t,  and  1000  pounds  weight  of  cotton  of  and  helonging  to  the  said 
M.  Warrens  and  another,  his  said  masters,  then  and  there  heing  found, 
len  and  there  feloniously  did  steal,  take  and  carry  away,  against  the 
>iin  of  the  statute,  he. 

Second  amn/.-*And  the  jurors  aforesaid  upon  their  oath  aforesaid, 
:>  further  present,  that  the  said  J.  Heywood  and  J.  Wood,  J.  Broughton, 

(a)  BiporUd  bj  Jom  TsoMrsoir,  Efq.,  BanruMr-At-Uw. 
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Rro.        G.  Robinson,  and   E.  Kippax,  on  the  day  and  year  aforesaid,  at  the 

^'  borough  aforesaid,  and  within   the  jurisdiction   aforesaid,  600  poonds 

AN^^     weight  of  cotton  weft,  400  pounds  weight  of  cotton  twist,  and   1000 

oTiiKRs.       pounds  weight  of  cotton  of  the  property  of  the  said  A.  Warrens  and 

another,  then  and  there  being  found,  feloniously  did  steal,  take  and  carry 

^^*  away. 
Indictment  far  ^^'^^  counL — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
three  lareenU*.  do  further  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Broughton, 
G.  Robinson,  and  E.  Kippax,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  borough  aforesaid,  and  within  the  jurisdictioo 
aforesaid,  600  pounds  weight  of  cotton  wefl,  400  pounds  weight  of 
cotton  twist,  and  1000  pounds  weight  of  cotton,  of  the  property  of  the 
said  A.  Warrens  and  another,  before  then  feloniously  stolen,  taken  and 
carried  away,  feloniously  did  receive  and  have,  they,  the  said  J.  Hej- 
wood,  J.  Wood,  J.  Brougbton,  G.  Robinson,  and  E.  Kippax,  then  and 
there  well  knowing  the  said  property  last  aforesaid  to  have  been  feloai- 
ously  stolen,  taken  and  carried  away,  against  the  form  of  the  statute,  &c 
Fourth  counts Aiiii  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  Heywood  on  the  2nd  November  in  the 
year  aforesaid,  at  the  borough  aforesaid,  and  within  the  jarisdiction 
aforesaid,  was  servant  to  the  said  A.  Warrens  and  another,  and  that  the 
said  J.  Heywood  afterwards,  and  whilst  he  was  such  servant  to  the  said 
A.  Warrens  and  another,  to  wit,  on  the  day  and  year  last  aforesaid, 
600  pounds  weight  of  cotton  weft,  400  pounds  weight  of  cotton  twiat, 
and  1000  pounds  weight  of  cotton,  of  and  belonging  to  the  stid 
A,  Warrens  and  another,  his  said  masters,  then  and  there  feloniously  did 
steal,  take  and  carry  away,  against  the  form  of  the  statute,  dsc 

Fifth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Brooghton, 
G.  Robinson,  and  E.  Kippax,  on  the  day  and  year  last  aforesaid,  at  the 
borough  aforesaid,  and  within  the  jurisdiction  aforesaid,  600  poaods 
weight  of  cotton  weft,  400  pounds  weight  of  cotton  twist,  and  1000 
pounds  weight  of  cotton,  of  the  property  of  the  said  A.  Warrens  and 
another,  then  and  there  being  found,  feloniously  did  steal,  take  and 
carry  away. 

Sixth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Broughton,  G. 
Robinson,  and  £.  Kippax,  afterwards,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  the  borough  aforesaid,  and  within  the  jurisdiction  ato- 
said,  600  pounds  weight  of  cotton  weft,  400  pounds  of  cotton  twist,  and 
1000  pounds  weight  of  cotton,  of  the  property  of  the  said  A.  Warrem 
and  another,  before  then  feloniously  stolen,  taken  and  carried  awaj, 
feloniously  did  receive  and  have,  they,  the  said  J.  Heywood,  J.  Wood, 
J.  Broughton,  G.  Robinson,  and  E.  Kippax,  then  and  there  well  know- 
ing the  said  property  last  aforesaid  to  have  been  feloniously  stolen,  taken 
and  carried  away,  against  the  form  of  the  statute,  &c 

Seventh  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  Heywood,  on  the  24th  December  in 
the  year  aforesaid,  at  the  borough  aforesaid,  and  within  the  jarisdiction 
aforesaid,  was  servant  to  the  said  A.  Warrens  and  another,  and  that  the 
said  J.  Heywood  afterwards,  and  wliilst  he  was  such  servant  to  the 
said  A.  Warrens  and  another,  to  wit,  on  the  day  and  year  last  aforesaid, 
600  pounds  weight  of  cotton  weft,  400  pounds  weight  of  cotton  twist, 


1864. 


CBIMINAL  LAW  CASES.  481 

and    1000  pounds   weight  of  cotton,  of   and  belonging  to   the    said         RMk 
A.  Warrens  and  another,  his  said  masters,  then  and  there  feloniouslj     hbtwood 
did  steal,  take  and  carry  away,  against  the  form  of  the  statute,  &c.  j^^ 

Eighth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  othbbs. 
do  farther  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Broughton, 
G.  Bobinson,  and  £.  Eippax,  on  the  day  and  year  last  aforesaid,  at 
the  borough  aforesaid,  and  within  the  jurisdiction  aforesaid,  600  pounds 
weight  of  cotton  weft,  400  pounds  weight  of  cotton  twist,  and  1000  fur  Orse 
pounds  weight  of  cotton,  of  the  property  of  the  said  A.  Warrens  and 
another,  then  and  there  being  found,  feloniously  did  steal,  take  and 
carry  away. 

Ninth  count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Broughton, 
6.  Robinson,  and  E.  Kippax,  afterwards,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at  the  borough  aforesaid,  and  within  the  jurisdic- 
tion aforesaid,  600  pounds  weight  of  cotton  weft,  400  pounds  weight 
of  cotton  twist,  and  1000  pounds  weight  of  cotton,  of  the  property  of 
the  said  A.  Warrens  and  another,  before  then  feloniously  stolen,  taken 
and  carried  away,  feloniously  did  receive  and  have,  they,  the  said 
J.  Heywood,  J.  Wood,  J.  Broughton,  G.  Bobinson,  and  E.  Eippax, 
then  and  there  well  knowing  the  said  property  last  aforesaid,  to  have 
been  feloniously  stolen,  taken  and  carried  away,  against  the  form  of  the 
statute,  &c. 

Before  the  prisoners  pleaded,  their  counsel  applied  to  the  Court  to 
quash  the  indictment^  on  the  ground  that  there  was  no  allegation^ 
in  the  counts  charging  the  second  and  third  larcenies^  that  they 
were  respectively  committed  within  six  months  after  the  commis* 
sion  of  the  larceny  charged  in  the  first  count;  and  after  hearing  the 
counsel  on  both  sides,  I  refused  the  application. 

The  counsel  for  the  prosecution  then  applied  to  me  to  amend 
the  indictment  by  introducing  the  words,  the  omission  of  which 
had  formed  the  ground  of  the  former  objection. 

I  did  not  think  that  it  was  such  an  amendment  as  the  statute 
enabled  me  to  make,  but  said  that,  if  I  was  satisfied  that  I  had 
thepower  to  do  so,  I  should  direct  such  amendment  to  be  made. 

llie  questions  for  the  opinion  of  the  Court  of  Criminal  Appeal 
are,  first,  whether  I  was  empowered  by  the  statute  to  make  the 
amendment  applied  for,  and  if  the  Court  should  be  of  opinion  that 
I  had  that  power,  then  that  amendment  is  to  be  taken  as  having 
been  made. 

But  if  the  Court  should  be  of  opinion  that  I  had  no  power  to 
make  that  amendment,  then  the  second  question  for  the  opinion 
of  the  Court  is,  whether  the  indictment,  as  it  now  stands,  and  on 
which  the  prisoners  were  tried,  is  sufficient  to  sustain  the  verdict 
0O  found  by  the  jury,  and  whether,  on  that  finding,  judgment  may 
now  be  given.  ^  ^  Armstrong,  Recorder  of  Bolton. 

A.  WVh  for  the  prosecution. — The  indictment  is  good.  It  is 
clear  upon  the  authorities  that  several  felonies  may  be  joined  in 
the  same  indictment,  and  that  it  is  for  the  Judge  to  exercise  his 
discretion  in  calling  on  the  prosecutor  to  elect  for  whioh  he  will 

VOL.  UL  2  I 
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Bm*  proceed  or  to  quaah  some  of  the  counts.  And  what  has  beeo  done 
HnwooD  ^7  ^^^  recent  Act^  24  &  25  Vict.  c.  96,  s.  5,  which  enacts  that 
AUD  three  larcenies  committed  against  the  same  person  within  six 
ofBBBA.  months  may  be  included  in  the  same  indictment  against  the  same 
ism!  prisoner,  is  to  take  away  the  discretion  formerly  exercised  by  the 
— '•  Judge  in  such  a  case.  In  2  Hale  P.  0.  173,  it  is  said,  '*  If  there 
indktmami  be  One  offender  and  several  capital  offences  committed  by  him,  they 
'^J^  DMiy  be  all  contained  in  one  mdictment,  as  burglary  and  larceny. 
Larcenies  committed  of  several  things,  though  at  several  times, 
and  from  several  persons,  may  be  joined  in  one  indictment" 
And  Lord  EUenborough  said,  in  Rex  v.  Janei  (2  Camp.  132) : 
*^  In  point  of  law  there  is  no  objection  to  a  man  bein^  tried  on 
one  indictment  for  several  offences  of  the  same  sort.  It  is  usual 
in  felonies  for  the  judge  in  his  discretion  to  call  upon  the  counsel  for 
the  prosecution  to  select  one  felony  and  confine  themselves  to  that; 
but  this  practice  has  never  been  extended  to  misdemeanors." 
And  BuUer,  J.  said,  in  Young  v.  The  King  (3  T.  B.  105):  ^In 
misdemeanors,  Rex  v.  Benfield  (2  Burr.  989),  shows  that  it  is  no 
objection  to  an  indictment  that  it  contains  several  charges.  The 
case  of  felonies  admits  of  a  different  consideration,  but  even  in  such 
cases  it  is  no  objection  upon  writ  of  error.  On  the  face  of  an  indict- 
ment every  count  imports  to  be  for  a  different  offence,  and  is  charged 
as  at  different  times.  And  it  does  not  appear  on  the  record  whether 
the  offences  are  or  are  not  distinct.  But  if  it  appear  before  the 
defendant  has  pleaded  or  the  jury  are  charged,  that  he  is  to  be  tried 
for  separate  offences,  it  has  been  the  practice  of  the  judges  to  quash 
the  indictment,  lest  it  should  confound  the  prisoner  in  hia  defence 
or  prejudice  him  in  his  ch<vllenge  of  the  jury,  for  he  mi^ht  object 
to  a  jurymans'  trying  one  ol  the  offences^  though  he  might  have 
no  reason  to  do  so  as  to  the  other.  But  these  are  only  matters  of 
prudence  and  discretion.  If  the  judge  who  tries  the  prisoner  does 
not  discover  it  in  time,  I  think  be  noay  put  the  prosecutor  to  m^ike 
Us  election  on  which  charge  he  will  proceed.  But  if  the  case  has 
gone  to  the  length  of  a  verdict,  it  is  no  objeqtipn  in  arrest  of  jud^ 
ment.  If  it  were,  it  would  overturn  every  indictfnent  whidi 
contains  several  counts. "  In  Rex  v.  Kershaw  ( 1  Lewip  C*  &  218), 
the  indictment  contained  two  distinct  felonies.  [M|Sf4X)B,  J.— 
Tha  practice  has  always  been,  where  several  felonies  were  iaohidej 
in  one  indictment,  to  put  the  prosecutor  to  elect  for  which  9pe  he 
will  proceed,  to  prevent  the  prisoner  being  embarraeae^  ^  hid 
d€if<^nca.  But  all  reason  for  such  election  is  now  taken  avfay  bv 
the  recent  statute,  where  ttiree  larcenies  only  are  ohaiged. 
Pollock,  C.B. —  Strictly  speaking,  the  whole  presealmeat  of 
the  gr^nd  jury,  from  the  first  to  the  last  in^ictmei^t,  oonstitttt^  l^ot 
one  indictment  against  all  the  prisoners.  The  objection  to  trying 
a  prisoner  on  several  felonies  at  once  is  rnther  an  objection  in  the 
brestst  of  the  Judge  than  a  matter  of  criminal  pleajdi^.  Fqrm^y 
it  was  not  the  practice  to  allow  counts  for  larceny  and  reoeiviBg 
in  the  same  indictment,  but  that  was  altered  by  ssatnte.]  In 
Starkiq's  Crim.  plead.  39,  it  is  said,  **Ii' several  fdwoies  b^  dunged 
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agiunst  a  prisoner  in  the  same  indictment,  it  i«  no  objection  either 
upon  demurrer  or  in  arrest  of  judgment."  See  also  2  East  P.  C.  779. 

No  counsel  appeared  for  the  prisoner. 

Pollock,  (IB. — We  are  all  of  opinion  that  the  indictment  is 
good.     At  any  rate  it  is  now  too  late  to  allow  the  objection. 

Blackburn,  J. — At  the  same  time  we  do  not  wish  to  sanction 
such  a  departure  from  the  usual  mode  of  criminal  pleading. 

Canmction  affirmed. 


Rbo. 

9. 
HlTWOOD 

AMD 
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1864. 

IndictmetU 
for  three 


COURT  OF  QUEEN'S  BENCH. 

June  1,  1864. 

(Before  Cockburn,  C.J.,  Crompton,  Blackburn,  and 
SnBB,  JJ.) 

Knowlden,  Dron  and  Oxford  v.  The  Quern,  (a) 

Pleading —  Vexatious   Indicimenit   Act — Averment  of  performance  of 
condUions  of^Recognizance — Conspiracy. 

In  indictments  for  offences  within  the  provisions  of  the  Vexatious  Indici' 
menis  Act^  it  is  not  necessary  that  it  should  appear  upon  the  record 
that  the  conditions  inqtosed  by  that  Act,  or  any  of  them^  have  heem 
compHedwith, 

A.^  B.^  and  C,  charged  with  a  conspiracy  to  defraud  members  of  a 
friendly  society^  were  bound  over  before  a  magistrate  to  appear  at 
the  next  session  of  t/ie  Central  Criminal  Court  to  plead  to  such  indict" 
ment  as  might  be  preferred  against  them  in  respect  of  the  said  charge. 
At  the  next  session  of  the  Central  Criminal  Court,  a  true  bill  was  found 
against  them  upon  the  said  charge^  but  was  passioned  until  the  follow- 
ing session^  and  the  recognizances  were  respited,  but  not  formally 
enlarged.  At  the  following  sessions  a  second  indictment  wasfoundy 
charging  A.^  B,y  C,  and  Z>.,  a  fourth  person  not  charged  before  the 
magistrate,  with  the  same  conspiracy : 

Held,  tliat  as  A.^  B.y  and  C.  had  been  once  bound  over  by  a  magistrate^ 
and  the  sulneet-matter  cf  both  indictments  was  the  same  as  that  men" 
tiomed  in  the  recognisanccy  the  defendants  might  be  tried  and  convicted 
thereon. 

WRIT  of  error  on  the  conviction  of  John  Knowlden,  John 
Dron  and  Thomas  Oxford,  on  an  indictment  preferred  and 
fiHind  by  the  Grand  Jury  at  the  October  Sessions  1863  of  the 
Central  Criminal  Court.  A  fourth  person,  Charles  Alfred  Coombs, 
charged  in  the  said  indictment,  was  acquitted  on  the  trial.     The 

(a)  m4(t«d  bj  Joua  TBoiiripii,  Etq^  BarriifUr-«t-L«ir. 
2  I  2 
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charge  was  a  conspiracy  to  defraud  divers  members  of  a  friendly 
society  called  the  Perseverance  Life  Assurance  and  Sick  Fund 
Friendly  Society.  The  three  prisoners  were  each  sentenced  to 
eighteen  calendar  months'  imprisonment  with  hard  labour. 

Upon  the  fece  of  the  assignment  of  error  the  following  facts 
appeared : — 

On  the  19th  August,  1863,  at  the  Southwark  Police  Court, 
Knowlden  and  two  sureties  were  bound  by  recognisance,  whereby, 
after  a  recital  as  follows :  "  Whereas  the  said  John  Baiowlden  (with 
others)  was  this  day  charged  before  me  the  said  magistrate  for  that 
they  did  unlawfully  conspire,  confederate  and  agree  together  to 
cheat  and  defraud,  against  the  peace,"  &c. ;  the  condition  was— 
'^  if  he  should  so  appear  at  the  next  ensuing  session  of  the  Central 
Criminal  Court,  and  surrender  and  plea^  to  such  indictment  as 
might  be  found  against  him  by  such  grand  jury  for  or  in  respect 
of  the  charge  aforesaid,  and  take  his  trial  upon  the  said  charge, 
and  not  depart  the  said  court  without  leave,  then  the  said  recog- 
nisance to  DC  void. 

Oxford  and  Dron  were  bound  over  in  similar  recognisances  on 
the  22nd  August,  1863. 

'On  the  1 9th  August  1863,  before  the  same  police  ma^strate, 
the  prosecutors  and  witnesses  entered  into  recognisances  whereby, 
after  reciting  that  the  three  plaintiffs  in  error  were  that  daj 
charged  before  the  said  magistrate  with  a  conspiracy  to  cheat  and 
defraud,  against  the  peace,  &c.,  they  were  bound  over  to  appear 
at  the  next  ensuing  session  of  the  Central  Criminal  Court,  and 
there  prefer  or  cause  to  be  preferred  a  bill  of  indictment  against 
the  three  plaintiffs  in  error  for  the  offence  aforesaid,  and  duly 
prosecute  the  said  indictment  and  give  evidence  thereon. 

At  the  September  Session  of  the  Central  Criminal  Court, 
which  was  the  next  ensuing  session  after  the  22nd  August,  an 
indictment  for  conspiracy  to  defraud  several  members  of  the  above 
friendly  society  was  preferred  and  found  against  the  three  plaintiffi 
in  error  (Charles  Alfred  Coombs  not  being  then  charged)  by  the 
Grand  Jury. 

On  the  application  of  the  counsel  for  the  prosecution,  the  trial 
thereof  was  postponed  until  the  ensuing  October  session,  on  the 
ground  of  the  absence  of  a  material  witness,  and  the  said  recogni- 
sances entered  into  by  the  plaintiffs  in  error  were  accordingly  didy 
respited  {b)  until  the  said  October  sessions. 

On  the  24th  October  the  Solicitor-General  gave  his  consent,  as 
set  out  below,  to  a  fresh  indictment  being  preferred  against  the 
three  plaintiffs  in  error  and  Charles  Alfred  Coombs.  Accordingly, 
on  the  26th  October  the.  indictment  was  found  on  which  the 
plaintifl^  in  error  were  tried  and  convicted. 

That  indictment  was  in  the  ordinary  form,  and  did  not  state  on 
the  face  of  it  that  it  had  been  preferred  by  leave  of  a  judge  or  the 


(b)  Thtt  WAS  the  mode  in  which  the  fact  was  stated  on  the  reoord  m  tiror,  and  then  vti 
no  explanation  as  to  the  meaning  of  tkdjf  retpit^  or  statement  of  what  was  done  at  the  tim. 


VewaiUmi 
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assent  of  the  law  officer  of  the  Crown.      The  phuntiff  in  error,  on  KHwrLDDi, 

bein^  called  apon  to  plead  to  the  indictment,  refused  to  do  so,  and  ^' 

the  Court  directed  a  plea  of  not  guilty  to  be  entered  for  them  on  Ozfobd 

their  behalf.  .^^  5j^^ 

The  prisoners  were  not  tried  upon  the  first  indictment  found  at  ^'^"* 

the  September  session,  which  remains  on  the  files  of  the  Central  1864. 
Criminal  Court  undisposed  of. 

Assignment  of  error :  /, 

That  at  the  the  time  of  the  presenting  and  finding  of  the  indictment,  ^^' 
neither  the  prosecutor  nor  any  other  person  prosecuting  the  indict- 
ment were  or  was  bound  by  recognizances,  to  prosecute  or  give  eyidence, 
but  that  certain  recognizances  entered  into  by  the  prosecutors  had  been 
discharged  and  fulfilled,  so  far  as  they  might  be  discharged  and  fulfilled, 
by  the  presenting  and  finding  of  an  indictment  at  the  September  Ses- 
sions, 1863,  of  the  Central  Criminal  Court,  when  the  three  plaintiflb 
were  charged  with  a  conspiracy  jointly  one  with  another,  and  not  with 
the  said  Coombs,  which  said  indictment  has  never  been  quashed,  and  is 
now  pending  ;  and  the  plaintiffs  further  say  that  they  were  not  commit- 
ted, or  detained  in  custody,  or  bound  over  by  recognizances  to  appear  to 
answer  the  indictment  found  at  the  October  sessions,  nor  was  the  last- 
mentioned  indictment  preferred  or  found  with  the  consent  or  by  the 
direction  of  a  judge  of  a  Superior  Court,  or  by  the  direction  of  the 
Attorney  or  Solicitor-General,  nor  were  the  provisions  of  the  statute 
22  &  23  Vict.  c.  17,  in  any  way  complied  with. 

And  the  plaintififs  further  assigned  that,  contrary  to  the  said 
statute,  they  were  not,  nor  were  any  of  them,  bound  by  recogni- 
sance to  appear  to  answer  to  the  indictment  preferred  in  October, 
but  that  they  were  bound  by  recognisance  before  a  police  magis- 
trate to  appear  to  the  September  indictment,  in  which  Coombs 
was  not  charged,  which  offence  was  another  and  different  offence 
to  that  which  the  plaintiffs  were  bound  over  to  appear  to  answer. 

And  the  plaintiffs  further  assigned  that,  on  the  24th  October 
1863,  Her  Majesty's  Solicitor-General  signed  a  written  direction 
to  the  effect  following,  to  wit : 

Central  Criminal  Court,  October  Session  1863. 

Beo.  v.  John  EInowldek,  Thohas  Oxford,  John  Dron,  and 
Charles  Alfred  Coombs. 

I  direct  an  indictment  to  be  preferred  against  the  aboved-named  Charles 
Alfred  Coombs,   at  the  Central  Criminal   Court,  for  a  conspiracy  to 

(Signed)  ^  p  coj. j-jjjg^  Solicitor-GeneraL 

Dated,  24th  Oct.  1863. 

And  that  thereupon  the  indictment  on  which  the  plaintiffs  were 
found  guilty  was  presented  and  found,  and  that  there  is  no  suffi- 
cient allowance  and  authorisation  of  the  said  indictment  by  consent 
in  writing. 

The  plaintiffs  further  assigned  error  in  this,  that  it  did  not  appear 
upon  the  record  and  proceedings  that  the  said  indictment  was 
audiorised  and  allowed,  as  provided  by  the  said  statute,  by  the 
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^*'       ster,  or  of  Her  Majesty's  Attorney-General  or  SoKcitor-Geoeral, 
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SO  as  to  be  lawfully  presented  and  found  by  the  said  jory. 

Joinder  in  error. 

Hardinge  S.  Giffard  {Be$ley  and  Kydd  with  him)  for  the 
plaintiffs  in  error. — The  conviction  cannot  be  susttfhied.  The 
22  &  23  Vict,  c  17  (a)  renders  it  necessary  that  certain  conditionB 
precedent  should  be  complied  with  before  an  indictment  for  con- 
spiracy is  presented  to  or  found  by  a  grand  jury.  Those  oenditioDs 
ought  to  be  entered  on  the  record,  and  it  must  appear  ikat  thej 
have  been  fulfilled.  In  this  case  it  should  have  appeared  that 
the  plaintiffs  in  error  were  bound  over  by  recognizance  to  answer 
the  mdictment  on  which  they  were  convicted,  or  that  the  indict- 
ment was  preferred  by  the  direction  or  leave  of  a  judse  or  law 
officer  of  tne  Crown.  [Blackburn^  J. — How  is  it  witn  respect 
to  criminal  informations?  The  4  &  5  WilL  &  M.  c  18,  wu 
passed  to  prevent  malicious  informations  in  the  Court  of  Queen*8 
bench,  and  sect  2  says,  that  the  clerk  of  the  Crown  shall  not, 
without  express  order  of  the  Court,  given  in  open  Court,  exhibit, 
receive,  or  file  any  information,  yet  the  record  never  shows  on  the 
face  of  it  that  such  order  has  been  made.  The  i^e  in  criminal 
pleadii^s  is,  that  where  there  is  general  jurisdiction  and  a  qualifi- 
cation is  subsequently  pat  on  it,  it  is  not  necessary  to  notice  the 
qualification  on  the  record.]  Under  that  Act  the  Court  of  Queen's 
Bench,  whose  information  it  is,  gives  the  leave.  In  a  aui  tam 
action  to  recover  a  penalty  for  acting  as  a  commissioner  anaer  the 
PubUc  Health  Act  (11  &  12  Vict,  c  -63,  s.  133),  it  was  held 
necessary  to  aver  in  the  declaration  the  consent  of  the  Attorney- 
General  to  the  proceedings:  {Hollis  v.  Marshall^  27  L.  J.  235, Ei.) 
[Blackburn,  J. — There  the  statute  which  imposed  the  penalty 
also  imposed  the  conditions  upon  which  proceedings  for  the 
recovery  of  it  might  be  takenj  The  22^  &  23  \Tct  c.  17,8ayfi 
that  the  grand  jury  shall  not  find  any  indictment  in  the  spedfied 
misdemeanors,  unless  the  conditions  have  been  complied  with.  In 
pleading,  where  place  or  any  particulars  as  to  the  character  or 
person  are  essential,  they  must  be  averred.  So  in  bankruptcy  it 
was  essential  to  set  out  all  the  ingredients  which  went  to  nuke 
out  the  bankruptcy.  Each  element  of  the  offence  must  be  stated  on 
the  record :  {Reg.  v.  Feamley,  1  Leach,  426 ;  AtacdanaUTi  cate. 
Poster's  C.  L.  59.)  The  22  &  23  Vict,  c  17,  takes  away  the 
whole  jurisdiction  of  the  grand  jury,  unless  the  conditions  hate 
been  complied  with.     [Cbompton,  J. — Your  argument  must  go 

(a)  The  22  &  23  Vict  o.  17,  8.  1,  enacts  that  no  bill  of  indictment  for  perjoiy,  aobonir 
tion  of  perjniy,  eantpiracy,  obtaining  money  or  other  property  by  false  pretencesj  kc^  Ati 


be  prmented  to  or  found  by  any  grand  jnry  nnleaa  the  proeeoator  or  otiier  i  

sncn  indictment  has  been  bound  by  recognizance  to  prosecute  or  gire  eridenea  _ 
person  accused  of  such  ofienoe,  or  unless  the  person  aocused  has  been  committed  to  or  ( 
in  custody  or  has  been  bound  by  recognisance  to  appear  to  answer  to  an  indiotsnt  t»  be 
preferred  against  him  for  such  offmce,  or  unleas  such  indictment  has  been  piefcfted  by  thi 
direction  of,  or  with  the  consent  m  writing  of  a  judge  of  one  of  the  Snperfor  Cottl%  er  rf  Ai 
Attorney  or  Solicitor  GeneraL 
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to  the  length  that  in  every  indictment  for  obtaining  tnoney  or  Kjrdtnjwa*, 
other  property  by  fiilse  pretences  you  must  aver  a  committal  by  a       ^^' 
magistrate,  or  leave  of  a  judge  or  law  officer  of  the  Crown.]     If     o±r6^ 
the  record  does  not  show  that,  it  is  doubtful  whether  the  Kbefty  of         ^-^ 
the  subject  has  been  legally  taken  away  or  not.     Thid  defect  may  ™*_Q'*"*' 
be  taken  advantage  of  on  wrh  of  error.  In  Reg.  v.  Heane  (9  L.  T.       ise^ 
719)  for  a  similar  objection  the  Court  siud  that  the^  would  not 
quash  the  indictment,  but  leave  the  defendant  to  his  remedy  by    ^^^ 
a  writ  of  error.     In  Reg.  v.  Forsyth  (2  Leach,  286)  an  indictment    '"TSl 
for  bigamy,  committed  out  of  the  county,  not  averring  the  pri- 
soner to  have  been  apprehended  within  the  county,  according  to 
the  1  Jac  ell,  was  held  bad.     In  Reg.  v.  Carter  (l  Stra.^  a  con- 
viction by  justices  was  held  bad  for  not  showing  that  tney  bad 
power  to  hear  and  determine  within  the  county.     And  in  iVhite- 
head  V.  The  Queen  (7  Q.B.  582)  the  record  of  an  indictment  was 
held  bad  on  writ  of  error,  which  did  not  state  that  the  grand  juiy 
by  whom  it  was  found  were  good  and  lawful  men  of  tne  county. 
I^ondly,  as  to  the  error  in  fact.      The  indictment  preferred  a^ 
found  at  the  October  sessions  against  four  persons  was  another  and 
different  one  to  that  found  at  the  September  sessions.     [Cocit- 
BCTBN,  C.J. — The  recognizance  bind  them  to  answer  the  charge, 
not  any  particular  indictment.]     If  so,  the  three  were  not  bound 
over  to  answer  the  charge  along  with  Coombs.    The  authotity 
given  by  the  Act  was  exhausted  oy  the  preferring  and  finding  of 
the  first  indictment  at  the  September  sessions,     ^lackbubn,  J. 
— What  are  we  to  understand  by  the  statement  of  the  reco^i- 
2eances  being  duly  respited  to  the  next  sessions?    That  appears  to 
me  to  be  the  material  point.]  The  recognizances  apply  to  different 
persons.     They  cannot  be  construed  to  mean  that  the  prosecutor 
may  prefer  a  charge  of  conspiracy  against  four  persons. 

The  Solicitor^General  for  the  Crown. — The  recognizances  were 
properly  respited:  {Lord  DrummoruVs  case.)  The  words  of  the 
recognizance  are  to  prosecute  or  give  evidence  against  the  person 
accused  of  such  ofi&nce.  Respiting  means,  that  the  time  for 
estreating  the  recognizances  shall  be  enlarged.  [Cockj^ubn,  C.  J., 
referred  to  Burn's  '« Justice"  Bail,  330  ;  I  Chit.  Crim.  Law,  105.] 
It  is  immaterial  as  regards  the  recognizances  whether  the  charge 
is  against  three  or  four  persons.  It  is  not  necessary  that  all  the 
persons  charged  with  the  conspiracy  shall  be  convicted.  The 
mdictment  on  which  the  plaintiffs  in  error  were  found  guilfy 
me^ts  the  charge  mentioned  in  the  recognizances.  Then,  as  to 
the  averment  on  the  record  of  the  conditions  of  the  statute  having 
been  complied  with,  this  is  similar  to  the  case  of  criminal  infoiina- 
tions,  in  which  it  is  not  necessary  to  aver  that  leave  of  the  Court 
has  been  obtained  pursuant  to  the  4  &  5  Will.  &  M.  c  18,  s.  2. 
The  rule  is  laid  down  in  Paley  on  Conv.  195  (edit.  4).  Again, 
this  is  not  matter  for  a  writ  of  error;  the  application  should  be  to 
quash  the  indictment,  or  for  a  certiorari^  on  the  ground  that  the 
conditions  of  the  statute  have  not  been  complied  with :  {Reg.  v. 
ManselU  8  E.  &  B.  54.) 
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Giffard  in  reply.— In  Reg.  v.  Heane  (9  L.  T.  Rep.  N.&  719: 
33  L.  J.  154,  M.  C.)  the  Court  said  that  they  would  not  quash 
the  indictment,  but  leave  the  party  to  his  writ  of  error. 

CoGKBURN,  C.J. — I  am  of  opinion  that  our  judgment  should  be 
for  the  Crown.  As  regards  the  first  question,  whether  the  condi- 
tion required  by  the  22  &  23  Vict,  as  a  condition  preliminary  to 
the  presenting  to  and  finding  of  the  indictment  by  the  grand  jury 
must  appear  on  the  face  of  the  record,  it  appears  to  me  that  it  is  not 
necessary.  It  is  true  that,  in  general,  whatever  is  necessary  to 
give  Jurisdiction  must  appear  on  the  face  on  the  record,  but  that 
rule  IS  subject  to  the  qualification  pointed  out  by  my  brother 
Blackburn  during  the  argument.  Here  it  is  not  a  condition 
attached  to  the  jurisdiction  of  the  grand  jury  over  the  offence. 
The  moment  the  condition  is  complied  with,  the  grand  jury  are 
seised  of  the  matter,  and  the  offence  need  only  be  stated  on  the 
indictment,  in  the  usual  form.  Nothing  could  be  more  incon- 
venient than  that  matters  of  this  description  should  be  stated  on 
the  record,  for  it  would  follow  that  they  might  be  put  in  issue,  and 
then  it  would  be  necessary  in  every  case  within  the  Act  to  try  the 
question  before  the  petty  jury,  whether  the  accused  had  been 
committed  or  bound  over  to  answer  the  subject  of  the  indictment 
That  could  not  have  been  the  intention  of  the  Legislature.  No 
doubt  there  ought  to  be  in  some  way  enough  evidence  to  satisfy 
the  grand  jury  that  the  condition  of  the  statute  has  been  com- 
plied with,  but  when  that  is  done,  the  grand  jury  exercise  the  same 
jurisdiction  as  they  exercised  before  the  Act.  Where  the  parties 
and  the  prosecutor  have  been  bound  over  to  prefer  the  indictment, 
the  accused  must  be  aware  of  the  fact,  or  if  ne  has  any  doubt,  the 
fact  may,  on  inquiry,  be  readily  ascertained.  Supposing  a  pro- 
secution to  have  been  improperly  instituted,  and  a  deception 
practised  on  the  officers  of  the  court  as  to  the  preliminary  condi- 
tions having  been  complied  with,  there  can  be  no  doubt  that  redress 
can  be  had  in  some  way ;  whether  by  application  to  the  judge 
before  the  trial  to  quash  the  indictment,  or  whether  when  it  comes 
to  the  party's  knowledge  at  a  later  period  by  some  other  proceed- 
ing, it  IS  not  necessary  now  to  decide.  It  is  enough  to  say  that 
redress  can  be  obtained  in  some  way.  I  think,  therefore,  that, 
with  reference  to  the  first  question,  the  argument  of  the  defendant 
fails.  As  to  the  other  point  of  error  in  fact,  it  was  urged  in  the 
first  place  that  the  prosecution  upon  which  the  plaintiffs  in  error 
were  convicted  was  not  the  same  prosecution  as  that  to  which  the  re- 
cognisances entered  into  relate,  because  the*prosecutor  was  bound 
over  to  prosecute  on  a  charge  of  conspiracy  against  three  personsi 
whereas  the  indictment,  on  which  the  prisoners  were  tried  and 
convicted,  was  a  charge  of  conspiracy  against  four  persons.  In 
substance  both  indictments  were  for  the  same  offence,  and  the 
subject-matter  of  the  conspiracy  was  the  same,  and  the  only 
variation  was  that  there  was  an  additional  conspirator  charged. 
But  inasmuch  as  two  or  more  out  of  a  large  number  of  persons 
charged  with  a  conspiracy  may  be  convicted,  the  fact  that  an  additio- 
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nal  person  was  added  in  the  indictment  on  which  the  prisoners  were   Khowldmi, 
found  guilty  makes  no  difference.     Then  it  was  further  said  that        ^^' 
the  recognisances  of  the  accused  to  appear  and  answer  the  charge     Oxford. 
were  no  longer  in  existence.    In  the  first  place  it  is  questionable         ^• 
whether  the  recognizances  were  not  still  in  existence,  for  although    ™  Qpm«« 
fresh  ones  were  not  entered  into  at  the  September  sessions,  yet  the       i869. 
accused  had  never  appeared  according  to  the  exigency  of  the  recog- 
nisances, which  for  the  benefit  of  all  parties,  instead   of  being 
estreated  at  the  September  sessions,  were  enlarged  or  respited  untu 
the  next  sessions.     I  doubt  whether  that  is  not  keeping  the  recog- 
nisances alive  for  the  purpose  of  the  second  indictment.     Whether 
that  is  so  or  not,  I  think  that,  the  accused  having  been  bound 
over  to  appear  and  take  their  trial  on  a  charge  of  conspiracy,  the 
condition  of  the  statute  was  complied  with  so  long  as  the  indict- 
ment was  preferred  for  the  same  offence  as  they  were  bound  over  to 
meet.     The  words  of  the  statute  are  large  enough  to  meet  that 
construction  of  it,  and  the  purpose  and  object  of  the  Act  being  to 
protect  persons  against  vexatious  indictments,   as  soon  as   the 
parties  have  gone  before  a  magistrate  who  has  bound  them  over, 
that  object  has  been  gained.     If  that  has  been  done  by  the  magis- 
trate, or  an  order  of  a  judge  has  been  obtained  to  present  the  in- 
dictment to  the  grand  jury,  the  statute  has  been  satisfied.     I  there- 
fore think  our  judgment  should  be  for  the  Crown. 

Crompton,  J. — I  am  of  the  same  opinion.  I  do  not  think  it 
necessary  to  hold  that  it  is  indispensable  in  all  cases  with  in  the 
Act  that  there  should  be  on  the  record  an  averment  that  the  in- 
dictment has  been  preferred  by  the  assent  of  a  judge  or  the  law 
officers  of  the  Crown.  There  is  a  general  jurisdiction  in  the  grand 
jury  to  find  a  bill  of  indictment ;  and  this  enactment  is  a  direction 
in  effect  to  the  grand  jury  not  to  act  in  the  particular  cases 
specified  until  the  things  required  by  the  Act  have  been  done. 
This  Act  is  to  prevent  vexatious  indictments  for  certain  misde- 
meanors. It  is  different  to  an  Act  which  creates  a  penalty  not  to  be 
incurred  except  under  certain  circumstances,  in  which  case  it  must 
be  shown  on  the  record  that  those  circumstances  have  hapnened. 
The  cases  referred  to  upon  the  statute  of  4  &  5  Will.  &  M.  are 
very  much  in  point.  After  the  Revolution  of  1688  the  proceeding 
by  way  of  a  criminal  information  was  very  much  abused,  and  that 
statute  was  passed  to  prevent  the  vexatious  abuse  of  that  process, 
and  it  enacted  that  the  coroner  and  attorney  of  the  Crown  should 
not  file  any  criminal  information  in  certain  cases  without  the 
express  direction  of  the  Court  given  in  open  court  The  Crown 
officer  is  placed  very  much  in  the  same  position  as  the  grand  junr? 
bat  it  has  never  been  deemed  necessary  to  state  on  the  face  of  a 
criminal  information  that  the  statute  has  been  complied  with. 
In  the  present  case  the  accused  has  the  means  of  inquiry,  and 
practicaily  there  is  no  real  difficulty  in  the  case.  The  officer  of  the 
Ck>urt  has  every  commitment  sent  to  him,  and  he  knows  whether 
there  has  been  a  committal  or  not  in  each  case.  Through  his 
office  the  indictment  must  pass  on  its  way  to  the  grand  jury,  and 
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Ehowldkv,  it  is  very  much  like  a  direction  to  him  to  take  care  that  an  indict* 
^ijiD*       ^'^"^  ^^^^  °^*  ^®  presented  to  the  grand  jury  until  the  condition 

Oxford,     of  the  Statute  is  complied  with.     The  practice  in  modem  times 

^     ••  under  the  statute  4  &  5  Will.  &  M.  in  the  case  of  criminal  infor- 

Quggg.  mations  is   not  to  aver  compliance  with  the  conditions   of  that 

864.        statute,  on  the  record,  and  I  cannot  think  that  in  this  case  the  matter 

— :        (mght  to  appear  on  the  record.     It  is  not  necessary  to  ootisider 

JikSSitMUi  ^^^^  t^©  exact  remedy  may  he  when  the  statute  has  not  beto 
Act.  complied  with.  As  I  have  said  before,  I  think  the  best  cbtnrse  is 
to  apply  to  qnash  the  indictment  or  any  part  of  it  wMcfi  is  bad 
for  this  cause.  But  it  is  said  that  a  writ  of  error  will  lie.  Sup- 
posing that  to  be  so,  yet  I  am  of  opinion  that  there  is  no  ground 
of  error  assigned  in  this  case.  The  parties  were  both  before  tbe 
magistrate,  and  the  accused  knows  whether  the  magistrate  com- 
mitted him  or  not  for  trial  for  this  offence.  It  is  also  clear  that 
the  prosecutor  was  bound  to  give  evidence  against  the  party 
accused  of  this  offence.  The  offence  of  which  the  prisoners  have 
been  found  guilty  is  the  same  offence.  Then  as  regards  the  indict- 
ment being  lound  at  the  subsequent  sessions,  it  is  the  same  offence, 
though  the  case  stood  over  until  the  next  sessions  for  which  the 
prisoners  were  bound  over.  If  the  recognisances  had  been  dis- 
charged at  the  September  sessions,  it  would  have  been  different. 
It  is  no. answer  to  say  that  the  accused  did  not  appear  at  the 
September  sessions.  The  only  difficulty  that  struck  me  was, 
whether  the  two  indictments  were  the  same  prosecution,  and  I 
think  that  they  were  practically  the  same.  Therefore,  both 
grounds  &il. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  Vexatious 
Indictments  Act  puts  as  a  condition,  that  before  any  bill  of  indict- 
ment for  any  of  the  offences  specified  shall  be  presented  to  or  found 
by  the  grand  jury,  certain  things  shall  be  done.  It  does  not  alter 
the  nature  of  the  offences  or  the  general  jurisdiction  of  the  grand 
jury.  If  the  things  required,  constituted  any  part  of  the  omnce, 
then  they  would  be  a  matter  of  trial  before  the  petty  jury ;  bnt 
that  is  not  so— they  are  only  a  condition  put  on  the  general  juris- 
diction of  the  grand  jury  to  find  a  bill  of  indictment  in  the  cases 
specified.  It  is  precisely  the  same  as  the  case  of  vexations 
criminal  informations,  tt  has  never  been  the  practice  to  aver  in 
a  criminal  information  that  leave  has  been  obtained  to  prefer  it, 
but  the  mode  of  pleading  remains  the  same  as  at  common  law 
before  the  4  &  5  Will.  &  M.  passed.  I  therefore  think  the 
first  objection  made  a  bad  one.  If  a  bill  of  indictment  were  im- 
properly preferred,  and  found,  it  may  be  that  the  more  conveni^t 
course,  when  the  fact  was  discovered,  would  be  to  apply  to  the 
court  before  the  trial  to  quash  it,  and  I  think  the  court  would 
have  jurisdiction  to  quash  it  or  any  part  of  the  indictment,  as  to 
which  the  statute  was  not  complied  with.  Or  it  may  be  when  the 
question  is  whether  the  case  falls  within  the  statute  or  not, 
as  in  Reff.  v.  Heane  (where  it  was  doubted  whether  the  case  was 
one  of  peijury  or  not))  in  which  case  it  might  be,  that  one  court 


might  entertain  the  view  that  it  was  not  within  the  Vexatious   Khowt^dm, 
Indictments  Act,  and  another  might  hold  that  it  was,  then  in  such       ^^^"* 
case^  perhaps,  the  defendant  might  plead  to  the  jurisdiction.     I  am     Oxford 
also  inclined  to  think  that  error  in  fact  would  lie,  but  I  do  not         ^' 
desire  to  express  an  opinion  on  that  without  further  consideration.  Qu»mi. 

It  is  not  necessary  to  decide  what  is  the  proper  course  to  pursue,        1S64. 
for  here  the  condition  of  the  statute  has  been  complied  with.     As        — : 
to  the  recognisances:  the  prisoners  were  bound  to  appear  at  the  next    /„S2^ 
sessions  to  an  indictment  for  this  conspiracy  to  defraud  this  benefit        Act. 
society.    The  conditic^  and  the  spirit  of  the  Act  have  been  fulfilled, 
which  was  to  prevent  vexatious  indictments  being  preferred,  and  that 
object  was  fulfilled  as  soon  as  the  aocttsed  were  bound  over  by  the 
magistrate  to  answer  the  charge.     It  may  be  that  a  fresh  charge 
would  not  be  right,  but  the  fact  of  foilr  persons  being  included  in 
the  indictment,  whereas  three  persons  only  were  inpUcated  before 
the  magistrate,  does  not  vary  the  offence.     I  am  of  opinion,  there- 
fore, that  judgment  must  be  for  the  Crown. 

Shee,  J.— 1  am  of  the  same  opinion.  The  Legislature  must 
be  taken  to  know  the  mode  in  which  indictments  are  usually  pre- 
ferred, and  that  they  pass  through  the  hands  of  the  officers  of  the 
Court  to  the  grand  jury.  I  think  that  the  statute  is  nothing  more 
than  a  direction  to  those  officers  to  take  care  that  no  bill  shall  be 

e resented  to  the  grand  jury  unless  the  requisitions  of  the  statute 
ave  been  complied  with.  I  think  the  Legislature  might  have  had 
in  view  the  4  &  5  Will  &  M.,  for  the  Act  of  22  &  23  Vict,  con- 
templates the  same  evils.  I  think  that  if  it  came  to  the  knowledge 
of  tne  coart  that  a  bill  of  indictment  had  been  found  without  tne 
requisites  having  been  complied  with,  it  might  be  treated  as  a 
BDllity  and  as  if  it  had  not  been  found,  and  that  the  court  might 
quash  it.  As  to  the  recognisance,  the  question  in  my  opinion  is, 
not  whether  the  indictment  is  the  same,  but  whether  the  offence 
is  the  same.  Here  the  offence  is  the  same  and  the  facts  are  the 
same,  and  the  only  difference  is  that  a  fourth  person  is  charged  in 
the  second  indictment.  And  I  tliink  that  the  accused  should  have 
been  bound  by  recognisances  within  the  meaning  of  the  statute  to 
appear  to  answer  this  indictment.  It  was  said  that  the  words  of 
tiie  statute,  ^^  has  been  bound  by  recognisance,"  must  mean  that 
unless  the  person  is  at  the  time  of  trial  under  recognisance,  he 
shall  not  be  called  upon  to  answer  the  charge.  I  think  that  is 
not  so,  and  that  is  quite  enough  to  satisfy  those  words^  if  this 
requisition  has  been  at  some  time  comphed  with.  I  ^erefore 
concur  in  the  judgment  of  the  Court. 

Judgment  for  the  Croum. 
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COURT  OF  CRIMINAL  APPEAL. 

June  4,  1864. 

(Before  Cockbdrn,  CJ.,  Williams,  J.,  Martin,  B., 
Cbomfton,  J.,  and  Bbamwell,  B.) 

Reg.  v.  Bulmer.  {a) 

False  pretences — Larceny — Evidence — 24  4f  24  Vict  c.  96,  s.  88. 

An  indictment  for  false  pretences  alleged  that  the  prisoner  pretended  he 
was  the  servant  of  Mr,  Hardman^  and  was  sent  to  buy  a  horse  far 
hiniy  whereby  the  prisoner  unlawJuUy  obtained  a  horse  from  the 
prosecutor.  The  evidence  was^  that  the  prisoner  represented  hinue^at 
the  servant  of  Mr,  Hardman^  but  the  prosecutor's  son^  confounding  the 
name  with  that  of  Harding^  a  person  whom  he  knew^  said  in  the 
prisoner's  presence  to  his  father^  **  /  am  going  to  sell  the  horse  to 
Mr.  Harding*^  whereupon  the  prisoner  adapted  his  story  to  meet  thai 
beUef  of  the  prosecutor  and  his  son^  and  so  obtained  the  horse. 

Heldy  that  a  conviction  cotdd  not  be  sustained^  as  the  pretence  by  wkiek 
the  horse  was  obtained  wasy  that  the  prisoner  was  the  servant  t^  Mr, 
Harding^  and  that  was  not  averred  in  the  indictment. 

To  prevent  a  prisoner  indicted  for  false  pretences  from  being  acquitted 
on  the  ground  that  the  offence  is  that  of  felony  (24  j-  25  Vict.  c.  96, 
s.  88)  the  false  pretences  laid  must  be  proved^  for  under  the  statute  he 
is  to  be  found  guilty  of  the  misdemeanor, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Newcastle-on-Tyne. 

The  prisoner  was  tried  before  me  at  the  last  General  Quarter 
Sessions  for  the  town  and  county  of  Newcastle-upon-Tj  ne,  on  a 
charge  of  obtaining  a  horse  by  false  pretences. 

The  indictment  ran  as  follows : 

Newcastle-upon-Tyne)  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )     oath  present  that  George  Bulmer  on  the  SOth 

March,  1864,  unlawfully,  knowingly  and  designedly,  did  falsely  pretend 
to  one  James  Henderson  the  younger,  that  the  said  George  Bulmer  wis 
the  servant  of  one  William  Hardman,  of  Stickley,  in  the  county  of 
Northumberland  (the  said  William  Hardman  then  and  long  befc»e  being 

(a)  Reported  by  Johsi  Thompsom,  Esq.,  Barrister-al-Law. 
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irell  known  to  the  said  James  Henderson  the  youn^^r),  and  that  the  said         ^'^' 
&eorge  Bulmer  was  then  sent  bj  the  said  William  Hardman  to  buy  a      Bm^K. 

tiorse  for  the  said  William  Hardman,   by  means  of  which  said  false         

pretences  the  said  George  Buhner  did  then  unlawfully  obtain  from  the        1864. 
Mud  James  Henderson  the  younger,  a  certain  horse,  with  intent  thereby  «.  "~~^ 
then  to  defraud,  whereas  in  truth  and  in  fact  the  said  Greorge  Bulmer    ^^Lp^^^f!^ 
was  not  then  the  servant  of  the  said  William  Hardman ;  and  whereas 
in  truth  and  in  fact  the  said  George  Bulmer  was  not  then  or  at  any 
other  time  sent  by  the  said  William  Hardman  to  buy  a  horse  for  the 
said  William  Hardman,  to  the  great  damage  and  deception  of  the  said 
James  Henderson  the  younger,  to  the  eyil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute,  &c. 

The  following  are  the  principal  fats  that  were  proved  in 
evidence : — 

James  Henderson,  of  Denton  Burn,  had  a  mare  for  sale  at  the 
horse  fair  in  Newcastle,  on  Wednesday,  March  30.  The  prisoner 
went  up  to  him  and  asked  if  the  mare  was  for  sale.  ^^Yes." 
''  What  price  T  '*  1 2/."  «  Where  do  you  come  from  ?"  «*  Denton 
Bum."  "  The  same  place,"  said  the  prisoner,  **  that  my  governor 
18  from."  "Who  is  he?"  '^Mr.  Hardman  ;  he  lives  at  Stickley 
Farm."  *•  What  does  your  master  want  her  for?"  "To  drive 
in  a  waggonette  and  ride  occasionally." 

Henderson  knew  no  person  of  the  name  of  Hardman,  of  Stickley 
Farm,  but  he  had  known  very  well  a  gentleman  named  Harding, 
who  had  lived  some  time  previously  at  Benwell  Lodge,  about  ten 
miles  from  Stickley. 

Henderson  and  the  prisoner  then  went  into  the  Sun  Inn,  where 
Henderson's  father  joined  them.  Henderson  said  to  his  father,  "  I 
am  going  to  sell  a  horse  to  Mr.  Harding  of  Benwell  Lodge,"  upon 
which  his  father  remarked  to  the  prisoner,  "  He  does  not  live  there 
now."  **  No,"  said  the  prisoner ;  "  he  lives  now  at  Stickley  Farm." 
**  How  long  is  it  since  The  went  there  ?"  The  prisoner  turned  about, 
gave  a  bow  of  his  head  and  made  no  answer. 

After  some  bargaining,  during  which  the  prisoner  expressed  bis 
great  wish  that  his  master  should  see  the  mare,  Henderson  agreed 
to  take  1/.  for  the  loss  of  the  fair,  and  it  was  arranged  that  the 
prisoner  should  take  the  mare  home  to  his  master,  and  meet 
Henderson  next  day  at  the  Sun  Inn  to  pay  the  agreed  price, 
videlictty  12/.  The  prisoner,  according  to  Henderson,  then  said, 
**  You  must  give  me  a  note  of  the  price  for  my  master  to  see."  To 
this  Henderson  agreed,  and  he  wrote  out  and  signed  the  following 
memorandum,  which  the  prisoner  dictated : 

Greorge  Bulmer  bought  of  James  Henderson  a  brown  horse  for  the 
sam  of  12/.,  to  be  paid  at  the  Sun  Inn  at  eleven  o'clock  on  March  81. 

Denton  Bum.  James  Hsndsbsom,  Batcher. 

The  prisoner  then  paid  Henderson  1/1,  and  the  mare  was  handed 
over  to  him. 

Henderson  was  pressed  upon  cross-examination  as  to  whether 
this  U  was  not  paid  on  acooant  of  the  purchas^money ;  but  he 
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Rio.  positively  swore  that  the  \L  was  paid  as  the  consideration  for  bis 
giving  up  the  chance  of  a  better  price  at  the  fair.  In  answer  to 
fnrther  questions  he  said,  that  if  the  prisoner  bad  met  bim  at  the 
1364.  Sun  Inn  and  paid  the  money  next  day,  it  would  have  been  all  right; 
^^^^  but  he  added  that  he  would  never  have  parted  with  the  mare  at 
*^ftoof.  &U9  or  accepted  the  IZ.,  or  signed  the  memorandum  or  agreed  to 
meet  at  the  inn,  but  in  the  belief  that  the  prisoner  was  the  aervant 
of  Mr.  Harding)  late  of  Benwell  Lodge^  and  was  purchadng  the 
mare  for  his  master. 

Mr.  Hardman,  of  Stickley  Farm,  was  called  and  proved  that 
the  prisoner  was  not  his  servant^  or  in  any  way  authorised  by  him 
to  buy  the  mare,  and  that  the  prisoner  lived  a  mile'and  a  half  from 
his  farm. 

It  was  proved  that  there  was  no  other  Hardman  or  Harding  at 
Stickley,  and  that  Mr.  Hardman,  of  Benwell  Lodge,  did  not  rende 
at  or  near  Stickley  FaruL 

A  few  hours  later  on  the  same  evening,  March  30,  the  prisoner 
sold  the  mare  in  the  fair  for  6/.,  having  first  asked  9L  for  her. 
She  was  resold  for  ^l  \2$.  6d.  the  same  night,  and  next  day  was 
offered  to  Henderson  himself  by  a  third  owner  for  161 

The  prisoner  never  appeared  at  the  Sun  Inn,  and  on  Friday, 
April  1,  was  taken  into  custody. 

On  the  warrant  being  read,  which  charged  him  with  obtaining  a 
horse  by  false  pretences  from  J.  Henderson,  he  said,  **  Is  that  afir 
and  afterwards  added  that  he  bought  the  horse,  produdng  the 
document  above  mentioned  as  a  voucher  for  his  statement. 

At  the  close  of  the  case  for  the  prosecution,  Mr.  Blackwell,  the 
couqsel  for  the  prisoner,  submitted  to  me : 

First,  that,  looking  to  the  memorandum  signed  by  the  prosecutor, 
to  the  payment  of  the  H,  and  to  the  admission  of  the  prosecutor 
that  it  would  have  been  all  right  if  the  prisoner  had  met  him  at 
the  inn  and  paid  the  money,  the  evidence  showed  that  the  prose- 
cutor had  sold  the  mare  to  the  prisoner,  and  having  taken  the  ri^k 
of  parting  with  her  on  the  understanding  that  the  price  should  be 
paid  next  day,  there  was  no  case  to  go  to  the  jury.  He  referred 
to  R^ff.  V.  Dak,  7  C.  &  P.  352. 

Secondly,  that  the  evidence  did  not  support  the  false  pretences 
laid  in  the  indictment,  inasmuch  as  the  prosecutor  admitted  he 
parted  with  the  mare  in  the  belief  that  the  prisoner  was  the 
servant  of  Mr.  Harding,  of  Benwell  Lodge,  whereas  the  pretence 
proved  was  that  be  was  the  servant  of  Mr.  Hardman,  of  Stickky 
Farm,  and  the  inuendo  as  to  the  said  W.  Hardman  being  very 
well  known  to  the  prosecutor  was,  in  fact,  disproved. 

I  overruled  both  objections,  holding,  as  to  the  first,  that  it  was  a 
question  for  the  jury  whether  the  prosecutor  would  have  parted 
with  the  mare  at  all,  or  agreed  to  have  met  at  the  Sun  Inn,  if  he 
ha(}  not  believed  that  the  prisoner  was  ^  servant  acting  for  hii 
master  in  the  transaction ;  and,  as  to  the  second  objectipQ,  hoI^Mig 
that,  if  the  jury  thought  the  pretence  as  to  W.  Hardman,  of  St^ek- 
lej,  being  the  prisoner's  master  was  false,  and  thfit  it  led  the 


pnmcntor  to  part  with  his  inare  even  under  a  misapprehenaion  as 

to  the  iodontity  of  the  master  referred  to,  they  cQight  convict  the     bulmbe. 

prisoner  under  the  present  indictment  — - 

I  then  called  the  attention  of  the  prisoner's  counsel   to  the       ^^^ 
Criminal  Law  Consolidation  Act  (24  Ik  25  Vict  c.  96,  s.  88),  ^^^  pretmou 
'*  Provided  that  if  upon  the  tn^l  of  any  person  indicted  for  such     —Proof, 
misdemeanor  it  shall  be  proved  thi^t  he  obtained  the  property  in 
question  in  any  such  manner  as  to  amount  in  ]aw  to  larceny,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such  mis- 
demeanor." 

Upon  this  it  was  submitted  that  there  was  not  su£Ei(uent  evidence^ 
had  this  been  an  indictment  for  larceny,  to  justify  a  conviction  for 
felony;  and,  secondly,  that  tl^ou^h  the  Act  provide  that  the 
priaoner  *^  should  not  be  acquitted,  the  jury  would  not  be  justified 
m  returning  a  general  verdict  of  guilty  under  this  indictment,  if 
they  thought  the  false  pretences  were  not  proved  as  laid. 

I  held  that  they  might,  and  that  the  Act  was  intended  to  apply 
to  such  a  case  as  the  present,  and  that  it  was  for  the  jury  to  say 
whether  the  prisoner  acted  hona  Jide^  or  whether  he  had  from  the 
first  fraudulently  designed  to  deprive  the  owner  of  his  mare  and 
appropriate  her  to  his  own  use,  for  that  if  the  whole  proceeding  on 
his  part  was  a  trick  and  contrivance  to  deprive  the  owner  of  hia 
property  and  possession  of  the  mare^  that  would  be  enough  to 
support  a  conviction  for  larceny  :  {Reg  v.  Shepherd^  9  C.  &  P.  121.) 
The  learned  counsel  then  addressed  the  jury  on  behalf  of  the 
prisoner. 

In  summing  up  I  directed  the  jury  according  to  the  above  ruling. 
The  jury  after  some  deliberation  found  a  verdict  of  guilty,  and  m 
answer  to  a  question  from  me  they  fliaid  they  found  the  prisoner 
guilty  of  obtaining  the  mare  by  the  false  pretences  laid,  and 
further  thi^t,  taking  my  ruling  as  to  the  law,  they  thought  the 
facts  amounted  to  a  larceny  by  the  prisoner. 

Bail  not  having  been  tendered,  i  sentenced  the  prisoner  to  six 
month's  imprisonment  with  hard  labour,  which  he  is  now  under- 
going. 

Being  requested  in  the  course  of  the  argument  to  reserve  a  case 
for  the  Court  of  Criminal  Appeal,  I  consented  to  do  so ;  and  the 
question  for  the  Court  I  respectfully  submit  is,  whether  the 
prisoner  has  been  properly  convicted  ? 

W.  DiGBY  Setmoub,  Recorder. 

No  counsel  was  instructed  for  the  prisoner. 

Croiruford  Bruce  for  the  prosecution. — First,  on  the  facts  in  this 
case  and  the  finding  of  the  jury,  that  this  was  a  larceny,  the  con- 
viction may  be  sustained  under  the  24  &  25  Vict  c.  96,  s.  88. 

Crompton,  J. — The  enactment  does  not  say  that  if  any  lar- 
ceny is  proved  he  is  not  to  be  acquitted  of  the  misdemeanor ;  but 
that  if  you  prove  the  misdemeanor  as  it  is  laid  in  the  indictment, 
the  prisoner  is  not  to  be  acquitted  because  the  case  amounts  to  a 
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Bxo.  Bruce. — Secondly^  as  to  the  false  pretences,  it  is  submitted  that, 

BuLMRB.     although  the  prisoner  subsequently  altered  his  story  to  meet  the 

—        prosecutor's  misconception  that  he  was  dealing  with  Mr.  Harding's 

1864.        servant,  nevertheless  he  also  made  the  false  representation  that  ne 

FduTpriUncu  ^^  ^'*'  Hardman's  servant,  and  the  jury  must  be  taken  to  have 

^Proof.     found  that  that  led  the  prosecutor  to  part  with  the  horse  ;  and  if 

so,  the  conviction  may  be  supported. 

CoCKBURN,  C.J. — There  were  plenty  of  false  pretences,  if 
rightly  charged  in  the  indictment.  The  false  pretence  which 
operated  on  the  prosecutor's  mind,  and  led  him  to  part  with  his 
property,  must  be  properly  laid  and  proved.  It  is  plain  that  the 
prosecutor  confounded  the  name  of  Harding  with  that  of  Hard- 
man,  used  by  the  prisoner,  who,  seeing  that,  adapted  his  story  to 
meet  that,  and  it  was  the  representation  that  he  was  Mr.  Harding's 
servant  which  led  the  prosecutor  to  part  with  his  horse.  But, 
unfortunately,  the  indictment  makes  the  pretence  that  he  was 
Mr.  Hardman's  servant  the  inducing  cause  of  the  prosecutors 
parting  with  the  horse. 

Bramwell,  B. — On  this  indictment,  if  the  averments  were 
true,  the  seller  would  have  a  right  to  look  to  Mr.  Hardman  as 
liable  for  the  price,  whereas  he  intended  to  sell  the  horse  to  Mr. 
Harding,  and  to  hold  him  liable. 

Bruce. — Supposing  the  indictment  not  proved,  the  prisoner  may 
be  convicted  of  larceny. 

Martin,  B. — No.  My  brother  Crompton  has  given  the  true 
reading  of  the  section. 

Crompton,  J. — The  prisoner  is  to  be  convicted  of  the  misde 
meaner,  not  of  larceny. 

Williams,  J. — I  feel  great  difficulty  in  concurring  with  the 
judgment  of  the  Court. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  4,  1864. 

(Before  Cockburn,  C.J.,  Williams,  J.,  Martin,  B., 
Crompton,  J.,  and  Bramwell,  B.) 

Reg.  v.  Collins  and  others  (a). 

Attempt  to  commit  larceny. 

In  order  to  convict  oj  an  attempt  to  commit  larceny^  it  must  appear  thai 
there  was  property  in  the  place  where  the  attempt  is  madcy  that  caul 
be  stolen. 

T^refore,  where  a  person  put  his  hand  into  the  pochet  of  another,  imlA 
intent  to  steal,  he  cannot  be  convicted  of  an  attempt  to  steal,  unless  it 
appear  that  there  was  property  in  the  pockety  which  might  be  stolen. 

It  should  be  left  to  the  jury  to  say  whether  there  was  any  property  in  the 
pochet. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Deputy- 
Assistant  Judge  at  the  Middlesex  Sessions. 

The  prisoners  were  tried  before  me  at  the  Middlesex  Sessions 
on  an  indictment  which  stated  that  they  unlawfully  did  attempt  to 
commit  a  certain  felony ;  that  is  to  say,  that  they  did  then  put 
and  place  one  of  the  hands  of  each  of  them  into  the  ^own  pocket 
of  a  certain  woman,  whose  name  is  to  the  jurors  unknown,  with 
intent  the  property  of  the  said  woman,  in  the  said  gown  pocket 
then  being,  from  the  person  of  the  said  woman  to  steal,  &c. 

The  evidence  showed  clearly  that  one  of  the  prisoners  put  his 
hand  into  the  gown  pocket  of  a  lady,  and  that  the  others  were  all 
concerned  in  the  transaction. 

The  witness  who  proved  the  case  said  on  cross-examination  that 
he  asked  the  lady  if  she  had  lost  anything,  and  she  said  ^^  No." 

For  the  defence  it  was  contended  that  to  put  a  hand  into  an 
empty  pocket  was  not  an  attempt  to  commit  felony,  and  that  as  it 
was  not  proved  affirmatively  that  there  was  any  property  in  the 
pocket  at  the  time,  it  must  be  taken  that  there  was  not,  and  as 
larceny  was  the  stealing  of  some  chattel,  if  there  was  not  any 
chattel  to  be  stolen,  putting  the  hand  in  the  pocket  could  not  be 
considered  as  a  step  toward  the  completion  of  the  offence. 

(a)    Bsportod  bj  Johv  Thompson,  Esq.,  Barrister-at-Law. 
YOL.    IZ.  H  1L 
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Rbo.  I  declined  to  stop  the  case  upon  this  objection  ;  but  as  such  cascfl 

Coixiss  ^®  of  frequent  occurrence,  I  tnought  it  right  that  the  point  should 

AMD  be  determined  by  the  authority  of  the  Court  of  Criounal  Appeal 

OTHERS.  The  jury  found  all  the  prisoners  guilty,  and  the  question  upon 

jgg^  which  the  opinion  of  your  Lordships  is  respectfully  requested  ia, 

— .'  whether  under  the  circumstances  the  verdict  is  sustainable  in  point 

Attempt  to      of  law  ? 

commtt  Uaromsf.      ^^he  prisoners  are  in  custody  awaiting  sentence. 

Joseph  Payne,  Deputy- Assistant  Judge. 

Poland  for  the  prisoners. — The  conviction  is  bad.  It  is  not  an 
indictable  offence  to  put  a  hand  into  an  empty  pocket  with  intent 
to  steals  but  an  offence  punishable  only  under  the  Vagrant  Act 
It  is  not  alleged  in  the  mdictment  that  there  was  any  property 
in  the  pocket.  This  is  very  like  the  case  of  Reff.  v.  APPherson 
(1  Dears.  &  B.  197;  7  Cox  Crim.  Cas.  281),  where  it  was  held 
that  a  man  who  was  charged  with  breaking  and  entering  a 
dwelling-house  and  stealing  certain  specified  goods,  could  not  be 
convicted  unless  the  specified  goods  were  in  the  house,  notwith- 
standing other  goods  were  there.  [Cockburn,  C.J. — That  case 
proceeds  on  the  ground  that  you  must  prove  the  property  as 
laid.]  In  the  course  of  the  argument  Bramwell,  B.,  put  this 
very  case,  and  said  *  ^^  The  argument  that  a  man  putting  his 
hand  into  an  empty  pocket  migot  be  convicted  of  attempting  to 
steal,  appeared  to  me  at  first  plausible;  but  supposing  a  man, 
believing  a  block  of  wood  to  be  a  man  who  was  his  deadly  enemy, 
struck  it  a  blow  intending  to  murder,  could  he  be  convicted  of 
attempting  to  murder  the  man  he  took  it  to  be  ?"  So  in  R.  v.  Scudder 
(3  C.  &  P.  605)  it  was  held  that  there  could  not  be  a  conviction 
for  administering  a  drug  to  a  woman  to  procure  abortion,  if  it 
appeared  that  the  woman  was  not  with  child  at  all.  That  case  was 
before  the  Consolidation  Act  (24  &  25  Vict.  c.  96).  [U&am- 
WELL,  B. — You  may  put  this  case  :  Suppose  a  noan  takes  away 
an  umbrella  from  a  stand  with  intent  to  steal  it,  believing  it  not 
to  be  his  own,  but  it  turns  out  to  be  his  own,  could  he  convicted 
of  attempting  to  steal  ?]     It  is  submitted  that  he  could  not. 

Metcalfe  for  the  prosecution. — The  fallacy  in  the  argument  on 
the  other  side  consists  in  assuming  that  it  is  necessary  to  prove 
anything  more  than  an  attempt  to  steaL  The  intent  to  steaC  ^t  id 
conceded)  is  not  sufficient,  but  any  act  done  to  carry  out  the  intent, 
as  putting  a  hand  into  the  pocket,  will  do.  [Cbomp^n,  J.— 
Suppose  a  man  were  to  go  down  a  lane  armed  wi(k  a  piatol,  with 
the  intention  to  rob  a  particular  person,  whom  hm  Wftoted  would 
pass  that  way,  and  the  person  does  not  hapfifo  to  cone,  would 
that  be  an  attempt  to  roo  the  person  ?] 
r^  CoCKBUKN,  C.J. — We  are  all  of  opinion  ttttil  das  eonviction 

cannot  be  sustained,  and  in  so  holding  it  is  BttOflMvy  to  observe 
that  the  judgment  proceeds  on  the  assumptifMi  thftt  the  questinDy 
whether  there  was  anything  in  the  pocket  of  uepfOMealm  which 
might  have  been  the  subject  of  larceny,  does  loi  mff/Wt  to  luiTe 
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been  left  to  the  jury.     The  case  was  reserved  for  the  opinion  of       Rw*- 
this  Court  on  the  question,  whether,  supposing  a  person  to  put     coLLmg 
his  hand  into  the  pocket  of  another  for  the  purpose  of  larceny,         and 
there  being  at  the  time  nothing  in  the  pocket,  that  is  an  attempt     others. 
to  commit  larceny  ?    We  are  far  from  saying  that,  if  the  question,        ^^ 

whether  there  was  anything  in  the  pocket  of  the  prosecutrix  had        ^' 

been  left  to  the  jury,  there  was  not  evidence  on  which  they  might    AUtmpt  u 
have  found  that  there  was,  and  in  which  case  the  conviction  would  <»"•»»* '"'^"y- 
have  been  affirmed.    But,  assuming  that  there  was  nothing  in  the 

C)cket  of  the  prosecutrix,  the  charge  of  attempting  to  commit 
rceny  cannot  be  sustained.  This  case  is  governed  by  that  of 
Reg.  V.  jJkPPherson,  and  we  think  that  an  attempt  to  commit  a 
felony  can  only  be  made  out  when,  if  no  intermptian  had  taken 
place,  the  attempt  could  have  been  carried  out  suecessfully,  and 
the  felony  completed  of  the  attempt  to  commit  which  the  party  is 
charged.     In  this  case,  if  there  was  nothing  in  the  pocket  of  the 

Krosecutrix,  in  our  opinion  the  attempt  to  commit  larceny  cannot 
e  estaUished.  It  may  be  illustrated  bv  the  case  of  a  person  going 
into  a  room,  the  door  of  which  he  finds  open,  for  the  purpose  of 
stealing  whatever  property  he  may  find  there,  and  finding  nothing 
in  the  room,  in  that  case  no  larceny  could  be  committed,  and  there- 
fore no  attempt  10  eauunit  larceny  could  be  committed.  In  the 
absence,  therelMt,  ef  tmj  finding  by  the  jury  in  this  case,  either 
directly,  or  inferentiallT  by  their  verdict,  that  there  was  any  pro- 
pertpr  in  the  jpocket  of  the  prosecutrix,  we  think  that  this  con- 
viction must  M  qiuudked. 

Cofmction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  4,  1864. 

(Before    Cockburn,    C.J.,   Williams,  J.,   Martin,  B., 
Crompton,  J.,   and  Bramwell,  B.) 

Reg.  t?.  John  Glover,  {a) 

Embezzlement — Relation  of  master  and  servant — County  Court  bailiff. 

A  County  Court  bailiff' was  indicted  for  embezzling  moneys  of  the  prose- 
cutor^ the  high  bailiff.  The  moneys  embezzled  were  received  on  levies 
under  County  Court  processes : 

Held,  that  the  charge  could  not  be  sustained,  as  the  relation  of  master  and 
servant  did  not  exist  between  the  bailiff^  and  high  bailiff,  nor  was  the 
bailiff  bound  to  pay  over  the  fees  to  him. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Oxfordshire 
General  Quarter  Sessions. 

The  indictment  contained  three  counts : 

The  first  count  charged  that,  on  the  3rd  September  1863,  the 
prisoner  being  then  employed  as  servant  to  the  prosecutor,  did,  by 
virtue  of  such  his  employment,  then  and  whilst  he  was  so  employed, 
receive  and  take  into  his  possession  certain  money,  to  the  amount 
of  12^.  3d.,  for  and  in  the  name  and  on  account  of  the  prosecutor, 
his  master,  and  did  then  fraudulently  embezzle  the  said  money ;  and 
that  the  prisoner  did  feloniously  steal,  take,  and  carry  away  the 
said  money,  the  property  of  the  prosecutor,  from  his  master  as 
aforesaid,  against  the  form  of  the  statute,  &c 

The  second  count  charged  that  the  prisoner  afterwards,  and 
within  six  calendar  months,  &c,  to  wit,  on  the  1st  October  1863, 
being  the  servant  to  the  prosecutor,  embezzled  IL  1«.  2<i(a8iD 
the  first  count.) 

And  the  third  count  charged  a  similar  embezzlement  of  3/.  6f.  9d. 
on  the  11th  October  1863. 

The  prisoner  pleaded  to  the  indictment  generally,  not  guilty. 
On  the  trial  the  jury  found  him  guilty;  but  the  Justices  before 
whom  the  case  was  tried,  reserved  for  the  consideration  of  the 
Court  of  Criminal  Appeal  the  following  question  of  law,  which 
arose  on  the  trial ;  and  judgment  was  postponed,  and  the  prieoner 

(a)  iUportod  by  Johh  Thompsoii,  Eiq.,  BarrUUr-ftt-lAw. 
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discharged  on  recognisance  of  bail  to  appear  and  receive  judg-        R>« 

ment*  Glovbb. 

Question :   Whether  the  prisoner  was  the    servant    of    the  — 
prosecutor  within  the  provisions  of  the  statute  24  &  25  Vict.        '®^- 

C  96,  SS.  68  and   71  ?  Emb^Zmml 

The  evidence  was  as  follows: — That  the  prosecutor  being  high  ^ComUyCouH 
bailiff  of  the  Witney  County  Court,  appointed  the  prisoner  (by       *«*/• 
the  allowance  of  the  Judge  of  the  Court,  and  under  the  provisions 
of  the  statute  9  &  10  Vict.  c.  95,  s.  31),  to  be  one  of  the  bailiffs  to 
assist  the  high  bailiff; — 

That  the  prisoner  in  his  official  capacity  received  the  three  sums 
mentioned  in  the  indictment,  being  the  amounts  of  three  levies 
received  by  virtue  of  processes  issu^  out  of  the  court,  and  that  he 
neglected  to  pay  over  the  amounts  to  the  Registrar  of  the  Court, 
but  embezzled  them,  and  that  consequently  the  prosecutor  was 
held  responsible  to  the  County  Court. 

By  vurtue  of  the  above  Act  (s.  31),  the  high  bailiff  may  at  his 
pleasure  dismiss  a  bailiff;  and  the  prosecutor  had  in  this  case 
(subsequently  to  the  appropriation  of  the  three  sums  of  money) 
disnussed  the  prisoner ;  and  every  bailiff  so  appointed  may  also  be 
su8{)ended  or  dismissed  by  the  judge.  By  sect.  33,  the  hish 
bailiff*  is  entitled  to  receive  all  fees  and  sums  of  money  allowed  by 
the  Act  in  the  name  of  fees  payable  to  the  bailiff,  out  of  whicn 
the  high  bailiff  is  to  provide  for  the  execution  of  the  duties  for 
which  such  fees  are  allowed,  and  for  the  payment  of  the  assistant 
bailiffs  according  to  a  scale,  and  the  high  bailiff  is  to  be  responsible 
for  all  the  acts  and  defaults  of  himself  and  of  the  bailiffs  appointed 
to  assist  him,  in  like  manner  as  the  sheriff  of  any  county  in 
England  is  responsible  for  the  act  and  defaults  of  himself  and  his 
oflScers. 

Rule  31  of  the  Statutory  Rules  of  Practice  of  County  Courts 
is  as  follows : 

Every  bailiff  levying  or  receiving  any  money  by  virtue  of  any  process 
issuing  out  of  the  Court  of  which  he  is  bailiff  shall,  within  twenty-four 
hours  from  the  receipt  thereof,  pay  over  the  same  to  the  Registrar  of  such 
Court,  and  shall  file  such  process  and  retain  the  same  in  his  custody. 

Although  the  prosecutor  was  answerable  for  the  acts  of  the 
prisoner,  and  for  all  moneys  not  paid  into  Court  by  him,  yet,  as  the 
sums  in  question  ought,  under  the  above  rule,  to  have  been  paid 
to  the  Registrar  of  the  Court,  the  question  arose  whether  the 
prisoner  was  in  law  the  servant  of  the  prosecutor,  as  laid  in  the 
indictment. 

The  statute  9  &  10  Vict.  c.  95,  s.  116,  provides — 

That  if  any  bailiff  of  the  Court  shall  be  charged  with  not  duly  paying 
or  accounting  for  any  money  levied  by  him,  under  the  authority  of  this 
Act,  it  shall  be  lawful  for  the  Judge  to  inquire  into  such  matter  in  a 
sunmiary  way,  and  for  that  purpose  to  summon  and  enforce  the  attendance 
of  all  necessary  parties,  in  the  like  manner  as  attendance  of  witnesses  in 
any  case  may  be  enforced,  and  to  make  such  order  thereupon  for  the  re- 
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Bk^         payment  of  ^y  money  so  levied  as  aforesaid,  and  for  the  payment  of  aodi 
^   ^'  damages  and  costs,  as  he  shall  think  just,  and  also,  if  he  shall  think  fit, 

to  impose  such  fine  upon  the  badliff,  not  exceeding  lOL  for  each  offence, 

1864.       as  he  shall  deem  adequate,  and  in  default  of  payment  of  any  money  so 

ordered  to  be  paid,  pajrment  of  the  same  may  be  enforced  by  such  ways 

J^^™*'^*r  and  means  as  are  herein  provided  for  enforcing  a  judgment    recovered 
^JUI^^       in  the  said  Oourt. 

Hugh  Hamebslet,  Chairman. 

No  counsel  appeared  for  the  prisoner. 

Sleiffh  for  the  prosecution. — The  conviction  is  good.  The  rela- 
tion of  master  and  servant  existed  in  this  case.  The  high  bailiff* 
appoints  the  bailiff'^  and  has  power  to  dismiss  him :  (9  &  10  Vict 
c.  95^  s.  31.)  The  power  given  to  the  jud^e  of  the  County  Ck)urt 
by  sect  116  of  the  9  &  10  Vict  c.  95,  to  mquire  into  the  bailiff^s 
conduct  and  fine  him,  has  reference  to  defaults  arising  out  of  mere 
negligence  and  carelessness,  and  not  to  a  case  of  felony.  A  servant 
is  a  person  who  is  employed  by  another,  and  bound  to  obey  the  orders 
of  another.  [Cockbubn,  C.  J. — The  bailiff"  is  bound  to  obey  the 
orders  of  the  Court  Cbompton,  J. — If  the  hi^h  bailiff  were  to 
tell  the  bailiff  not  to  pay  over  moneys  levied  by  him  to  the  Court, 
and  he  were  to  obey,  the  bailiff  nught  be  punished  by  the  Court 
for  not  paying  them  over.]  It  is  submitted  that  the  bailiff  is  the 
servant  of  the  hish  bailiff,  although  he  is  also  required  by  the 
County  Court  Bules  to  pay  over  moneys  levied  or  received  under 
process,  to  the  B^istrar. 

CoCKBUBN,  C.J.— Even  if  it  were  made  out>  which  I  think  it  is 
not,  that  the  bailiff  is  the  servant  of  the  high  bailiff,  he  was  not 
bound  to  pay  over  these  moneys  to  his  master.  But  as  he  wa3  not 
the  servant  of  the  hi^h  bailiff,  and  this  was  not  the  money  of  the 
high  bailiff,  the  conviction  must  be  quashed.  He  was  anything 
but  the  servant  of  the  high  bailiff,  and  by  the  statutory  rule  w 
practice  he  was  bound  to  pay  the  moneys  to  the  Begistrar. 

Cbompton,  J. — Even  in  the  case  of  a  bound  bailiff  to  the 
sheriff,  the  bailiff  is  not  answerable  criminally.  I  never  heard  of 
a  prosecution  a^inst  a  bailiff  in  a  case  like  this.  The  County 
Court  bailiff  is  the  officer  of  the  Court,  and  he  was  not  bound  to 
pay  these  monevs  to  the  high  baUiff 

The  rest  of  the  Court  concurring. 

Conviction  qwuheJL 
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WESTEl^N  CIRCUIT. 

Sprung  AsaizEs,  1864. 

Es^er^  Mixrch  10. 

(Before  Mr.  Barcm  ^^eumwell.) 

Bbg.  t\  IjABi^iaaN.  (a) 

Petjurt^ — Evidence. 

On  ike  trial  of  an  indieUmmU  for  p^^jwnjf,  uOeptldto  hatit  Um  tmnMUed 
on  the  trial  of  an  indictment  fo^  am  <im4¥A^  dU  tht  evid^^M  4k0i  V>as 
admissible  on  the  trial  of  the  indictment  for  the  assault  is  admissible  on 
the  trial  of  the  indictment  for  perjury. 

THE  prisoner  was  indicted  for  perjury  alleged  to  have  been 
committed  at  the  last  Quarter  Sessions  for  Devonshire^  on 
the  trial  of  Mr.  A.  Poole^  the  present  prosecutor,  on  a  charge 
of  indecent  assault. 

At  the  trial  of  Reg.  v.  Pooler  the  now  defendant  swore  that  Mr. 
Poole,  who  was  a  schoolmaster,  and  from  whom  she  was  taking 
lessons,  had  indecently  assaulted  her  at  a  certain  place  and  time. 
Upon  her  cross-examination  she  stated  that  the  alleged  liberties 
had  been  taken  with  her  consent,  or  at  least,  without  objection  or 
resistance;  and  upon  this  the  Court  directed  an  acquittal^  the 
merits  of  the  case  as  they  affected  the  defendant,  who  denied  the 
fact  of  the  assault,  not  having  been  tried. 

Mr.  Poole,  the  then  defendant,  now  indicted  the  then  prosecu- 
trix for  perjury. 

The  prosecutor  and  several  witnesses  were  called  to  prove  that 
no  such  assault  could  have  been  committed  at  the  time  alleged 
as  that  at  which  the  assault  was  committed. 

Coleridge,  Q.C.,  for  the  defendant,  proposed  to  call  witnesses  to 
prove  what  was  the  conduct  of  the  defendant  immediately  after 
the  alleged  offence  had  been  committed ;  that  she  had  made  imme- 
diate complaint ;  and,  in  fact,  he  proposed  to  prove  all  that  could 
have  been  proved  at  the  trial  of  the  indictment  preferred  by  her 
against  the  now  prosecutor,  for  the  purpose  of  showing  that  she 
was  not  guilty  of  peijury  on  that  occasion. 

(a)  Siported  bj  £.  W.  Ck>x,  Eiq.,  Banrisktr-at-Law. 
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Carter^  for  the  prosecution,  objected  that  this  would  be  to  try 
the  original  charge  over  again,  under  circumstances  disadvantageous 
to  the  prisoner^  who  did  not  come  prepared  with  the  witnesses  to 
meet  it.     It  was,  in  fact,  going  into  another  matter. 

Coleridge^  Q.G.,  contended  that  this  evidence  was  most  material 
to  the  present  issue,  which  was  whether  the  defendant  had  or 
had  not  been  guilty  of  perjury  in  the  statement  she  had  made ; 
she  cannot  be  called  to  contradict  the  prisoner,  who  is  now 
admitted  as  a  witness  against  her^  and  she  can  only  establish  her 
innocence  by  witnesses  who  will  prove  that  her  statement  was 
probably  true^  and  who  would  have  been  heard  at  the  trial  of" 
the  now  prosecutor  in  support  of  the  evidence  she  had  given,  anA 
for  which  she  was  now  prosecuted. 

Bramwell,  B.  (havmg  consulted  Martin,  B.)  said,  that  he  and 
his  learned  brother  were  agreed  in  opinion  that  all  the  evidence 
that  was  admissible  on  the  hearing  of  the  charge  of  assault  was 
admissible  on  the  trial  of  an  indictment  for  peijury  alleged  to  have 
been  committed  by  a  witness  at  the  time  of  the  alleged  assault 

Verdict— iVb*  Guilty. 

Carter  and  C.  A.  Turner^  for  the  prosecutor 
Coleridge^  Q.C.,  and  Betty  for  the  defendant. 
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WESTERN  CIRCUIT, 

Somerset  Spring  Assizes,  1864. 
TauTUoHy  March  23. 

(Before  Mr.  Baron  Martin.) 
Reg.  v.  Jackson,  (a) 

Larceny  by  bailee — Possession. 

To  sustain  a  charge  of  larceny  by  a  bailee  it  is  necessary  to  prove  some 
act  of  conversion  inconsistent  with  the  purposes  of  the  baUmeni, 

THE  prisoner  was  indicted  for  larceny  of  a  coat  of  which  he  was 
the  Dailee. 

From  the  evidence  it  appeared  that  the  prisoner  lodged  with 
the  prosecutor,  and  on  the  3rd  of  January  borrowed  a  coat  from 
the  prosecutor  for  the  day,  and  returned  it.  On  the  10th  of 
January  he  took  the  coat  without  the  prosecutor's  permission.  He 
'Was  seen  wearing  it  by  the  prosecutor,  who  again  gave  him  per- 
mission to  wear  it  for  the  day.  Some  few  days  afterwards^  he  left 
the  town  and  was  found  wearing  the  coat  on  his  back  on  board  a 
ship  bound  for  Australia. 

Martin,  B.,  stopped  the  case,  stating  that  in  his  opinion  there 
was  no  evidence  of  a  conversion  sufficient  to  satisfy  the  statute, 
there  are  many  instances  of  conversion  sufficient  to  maintain 
an  action  of  trover^  which  would  not  be  sufficient  to  support 
a  conviction  under  this  statute ;  the  determination  of  the  bail- 
ment must  be  something  analogous  to  larceny,  and  some  act  must 
be  done  inconsistent  with  the  purposes  of  the  bailment.  As,  for 
instance,  in  the  case  of  bailment  of  an  article  of  silver  for  use, 
melting  it  would  be  evidence  of  a  conversion.  So,  when  money 
or  a  negotiable  security  is  bailed  to  a  person  for  safe  keeping,  if  he 
spend  tne  money  or  convert  the  security,  he  is  guilty  of  a  con- 

(a)  Reported  by  £.  W.Cox,  £«q>,  Btfristor-at-Law. 
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Bbo.        version  within  this  statute ;  the  prosecution  ought  to  find  some 
Jacksoh.     definite  time  at  which  the  offence  was  committed ;  the  taking  the 

*     coat  on  board  ship   was  subsequent  to  the  prisoner's  goiqg  oi 

1864.        board  himself. 

ijgl^^  5.        Edtin,  Soar  the  piuBeeutiun,  contended  that  there  was  evidence  of 

bailee^  Pbuei'  a  conversion  sufficient  to  satisfy  the  statute  ;  that  the  fact  that  the 

'^^'^        prisoner  was  taking  the  coat  with  him  on  a  voyage  to  Australia 

was  inconsistent  with  the  bailment,  which  was  a  bailm^it  to  wear 

the  coat  for  a  limited  period. 

M ABTIN,  B.,  said  that  iho  case  did  not  disclose  a  crine 
contemplated  by  the  statute,  and  refused  the  application  of  the 
prosecution  to  grant  a  case. 


WESTERN  CIECUIT. 

SoMEBBET  Spbimg  Assizesi  1864. 

Tamion,  March  23. 

(Before  Mr.  Baron  Martin.) 

Reg.  v.  Colmek.  (a) 

Concealment  of  birth — Evidence. 

AJcUus  not  bigger  than  a  man's  Jinger,  but  having  the  shape  of  a  ckHit 

is  ^*a  childj**  within  the  statute. 
The  depositions  of  the  prisoner  at  a  coronet^s  inquest^  after  a  cautiM 

from  the  coroner,  may  be  read. 

THE  prisoner  was  indicted  for  concealing  the  birth  of  a  chiU 
whereof  one  Elisabeth  Fox  had  been  delivered.  The  evidence 
went  to  show  that  the  woman  had  been  delivered  in  the  iburth  or 
fifth  month  after  pregnacy,  and  that  the  foDtos  which  came  from 
her  was  about  the  length  of  a  man's  finger,  but  it  had  the  shape  of 
a  child. 

(a)  Btporitd  bj  £.  W.  Cox,  Esq^  Eania4tr-<l-Ltw. 
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Kttx,  for  the  prisoner,  objected  that  the  foetus  was  not  a 

;hin  the  meaning  of  the  act,  and  cited  Reff»  v.  Berriman^     OovmwaL 

[Jrim.  Gas.  388.)  

nd  Faoksy  for  the  prosecution,  were  not  called  upon.  ]^^ 

IN,  B.  overruled  the  objection,  stating  that  he  saw  nothing  Conceaimmt  of 

the  word  "child"  in  the  statute  tea  child  likely  to  live      Wr<A— 

r  to  die,  but  that  as  soon  as  the  foetus  had  the  outward     ^"^^^'"^ 

ice  of  a  child  it  was  sufficient;  but  the  learned  Baron 

1  to  reserve  the  point  in  the  event  of  a  conviction. 

proposed  to  reaa  the  deposition  made  by  the  prisoner  at  a 

^  inquisition  on  the  body  of  Elizabeth  Fox,  the  coroner 

•roved  that  he  had  cautioned  the  prisoner  previously  to  his 

mch  deposition. 

lux  objected  to  its  production. 

IN,  B.  overruled  the  objection ;  but  stated  that  he  should 

;he  other  point,  and  he  would  also   reserve  this  point, 

lary. 

iry,  however,  found  the  prisoner 
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COURT  OF  QUEEN'S  BENCH. 

April  27  and  May  4,  1864. 

(Before  Cockburn,  C.J.>  Blackburn  and   Shek,  JJ.) 

Reg.  v.  Ingham,  (a) 

Indictmemt — Coroner's  inquisition — Statement  of  cause  and  manner  «f 

death —  View. 

The  24  4-  25  Vict,  c,  100,  s,  6,  enacts  that  it  shall  not  be  necessary  in  o^ 
indictment  for  murder  or  manslaughter  to  set  forth  the  manner  tf 
whick,  or  the  means  by  whicK  the  death  teas  caused. 

Heldy  that  a  roroner*s  inquisition  was  within  the  above  enactment^  cd 
was  not  bad  for  not  stating  the  manner  or  means  of  the  death. 

The  omission  to  state  the  time  of  the  commission  of  offence  is  ewd 
by  the  6  i^  7  Vict.  c.  88,  *.  2. 

//  is  not  necessary  that  a  coroner's  Jury  should  all  be  sworn  at  the  saM 
time,  or  all  view  the  body  at  the  same  time^  or  that  they  should  be  swon 
super  visum  corporis. 

RULE  nisi  to  quash  an  inquisition  taken  before  the  Deputy 
Coroner  of  the  county  of  York,  on  view  of  the  body  of 
Sarah  Greenwood,  and  also  to  quash  certain  recognizances  taken 
on  the  said  inquisition  on  the  folio winnr  grounds : — Ist.  Becaoie 
the  inqubition  did  not  set  out  the  cause  of  death,  or  time  tnd 
date.  2.  Because  the  jury  were  not  sworn  super  visum  corpem, 
3.  Because  the  coroner  was  not  present  when  each  and  every  d 
the  jury  had  a  view  of  the  body. 

The  inquisition  was  in  the  following  form  : — 

County  of  York  )  An  inquisition  taken  for  our  Sovereign  Lady  the 
to  wit.  j       Queen,    at  the  parish  of   Halifax,   in    the  said 

county  of  York,  on  the  4th  day  of  November,  in  the  27th  year  rf 
the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  Grod  of  tbe 
United  Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  tbe 
Faith,  before  George  Dyson,  one  of  the  coroners  of  our  said  Lady  tbe 
Queen  for  the  said  county  of  York,  on  view  of  the  body  of  Sarah  Grw-n- 
wood,  now  here  lying  dead  within  the  jurisdiction  of  the  said  coroner, 
upon  the  oaths  of  John  Uorsefall,  foreman,  &c.,  &c.,  good  and  lawful 

(a)  Reported  bj  John  Thoxtsom,  E^q.,  Barrister-al-Law. 
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n  of  the  said  county  of  Tork,  who  being  now  here  duly  chosen, 
om,  and  charged  to  inquire  for  our  said  Lady  the  Queen,  when,  where, 
d  in  what  manner  the  said  Sarah  Greenwood  came  to  her  death,  say 
on  their  oaths  that  John  Arthur  Ingham,  late  of  Longfield,  in  the 
id  county  of  York,  cotton  manufacturer,  did  feloniously  kill  and  slay  the 
id  Sarah  Greenwood,  and  that  the  said  Sarah  Greenwood  at  the  time  of 
or  death  was  a  female  person  of  the  age  of  twenty-eight  years,  and  a 
^er  frame  tenter.     In  testimony  whereof,  &c. 

In  support  of  the  rule,  the  affidavit  of  John  Horsfall,  the  fore- 
man of  tiie  jury,  stated  as  follows : — When  the  persons,  with  the 
zception  of  Mr.  Blackburn,  who  had  been  summoned  on  the  jury, 
lad  assembled,  which  they  did  in  the  club-room  of  the  Rose  and 
3rown  Inn,  in  Stansfield,  before  going  to  view  the  body  of  the  said 
Murah  Greenwood,  the  other  juryman  eleeted  me  as  their  foreman. 
The  coroner  then,  in  the  said  room  administered  the  oath  to  me, 
nd  immediately  afterwards  he  administered  the  oath  to  the  other 
urymen,  except  Mr.  Blackburn.  At  that  time  the  jury  had  not 
iewed  or  seen  the  body  of  the  deceased.  After  such  oaths  had  been 
dministered  in  the  inn,  the  coroner  and  the  jury  who  had  been 
0  sworn  as  aforesaid,  except  the  said  Mr.  Blackburn,  left  the  inn 
nd  walked  from  thence  to  the  cottage  of  the  deceased  Sarah  Green- 
rood,  where  her  body  lay,  and  in  that  cottage  viewed  the  body, 
rhe  oaths  were  not  administered  by  the  coroner  to  the  jury  when 
bey  or  any  of  them  were  or  was  present  with,  nor  in  view  or 
light  of  the  body  of  the  said  Sarah  Greenwood,  nor  in  the  same 
luilding  with  the  body,  nor  was  any  evidence  taken  or  witness 
examined,  or  oath  administered  in  such  building,  or  upon  view  or 
II  the  presence  of  such  body.  The  yiry  were  sworn  without 
laving  then,  or  having  previously  had,  any  view  of  the  body  of  the 
aid  Sarah  Green woooL  After  the  view  of  the  body,  and  the  coroner 
nd  jury  had  returned  to  the  said  inn,  Mr.  Blackburn  arrived  and 
tated  he  had  viewed  the  body  on  his  way.  The  coroner  stated 
bat  this  would  uot  be  legal,  and  that  he  must  first  be  sworn,  and 
len  go  to  view  the  body.  The  coroner  then  administered  the 
ith  to  him  in  the  inn,  and  Mr.  Blackburn  left  with  the  police- 
lan,  and  shortly  afterwards  returned.  The  coroner  did  uot 
^company  Mr.  Blackburn  at  this  view,  but  remained  with  the 
;her  jurymen  in  the  inn.  After  Mr.  Blackburn's  return,  the 
kroner  and  jury  proceeded  to  take  the  depositions  or  evidence 
:  the  witnesses. 

In  opposition  to  the  rule,  the  affidavit  of  John  Bichard  Ingram, 
le  deputy  coroner,  stated  as  follows : — That  fourteen  of  the  fifteen 
irymen  summoned  having  assembled  at  the  Rose  and  Crown 
an,  Stanfield,  in  the  county  of  York,  I  duly  swore  them.  That 
'6  then  pi'oceededto  view  the  body  of  the  said  Sarah  Greenwood, 
rhich  was  in  a  cottage  seventy  yards  from  the  inn.  That  when 
iewing  the  body,  John  Blackburn,  the  absent  juryman,  joined 
lyself  and  the  rest  of  the  jurymen,  and  viewed  the  body  with  uc 
^bat  the  jury  then  returned  to  the  inn.  That  imm^iatcly  there- 
pon^  the  whole  fifteen  jurymen  being  present,  I  duly  swore  the 
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said  J.  Blackburn,  and  sent  him,  accompanied  by  Serieant  Priestly^ 
to  view  the  body  again.  That  the  said  J.  Blffekbum  was  not 
absent  five  minutes.  That  during  his  absence  I  arranged  my 
papers,  and  possibly  asked  the  first  witness,  Hannah  Binns^er 
name.  That  no  evidence  was  taken  till  Blackburn's  return.  That 
on  Blackburn's  return^  and  not  before,  and  in  the  presence  of  the 
whole  fifteen  jurymen,  the  fii*8t  witness,  Hannah  Binns,  was  sworn. 
I  then  asked  for  the  name,  and  the  evidence  was  proceeded  with 
in  the  usual  manner.  That  no  evidence  at  the  inquest  was  taken 
in  the  absence  of  any  one  or  more  of  the  Jurymen. 

The  affidavit  of  James  Robert  Croft,  of,  &c..  Inspector  of  Wert 
Riding  Police,  stated,  inter  aUa : — The  jury  assembled  in  a  laige 
room  at  the  Rose  and  Crown  Inn,  in  Stansfield,  in  the  parish  of 
Halifax  aforesaid.  Fifteen  jurymen  had  been  summoned.  When 
fourteen  bad  assembled,  Mr.  Ingram  duly  swore  them,  and  tbea 
proceeded  with  them  to  view  the  body.  When  on  their  way  to 
view  the  body,  the  fifteenth  juryman,  IVlr.  J.  Blackburn,  joined  the 
deputy  coroner  and  the  other  jurors,  and  viewed  with  them,  and 
returned  with  them  back  to  the  jury  room  at  the  inn.  Imme- 
diately afterwards,  when  all  the  jurymen  were  present,  and  hefm 
any  evidence  was  taken^  Mr.  Inmram  swore  Mr.  Blackburn,  and 
then  requested  him  to  view  the  oodv  again.  Mr.  Blackburn  said 
be  had  already  done  so,  and  hesitated  to  do  it  again.  Mr.  IngruB 
informed  him  that  it  was  necessary.  He  then  went  at  onoe,  aad 
I  sent  police-serjeant  Priestly  with  him,  urging  them  to  be  quiok, 
as  the  lury  were  waiting.  That  they  were  not  aosent  four  miiiiiteai 
That  m  their  absence  no  evidence  was  taken,  and  no  witnea 
sworn.  That  on  their,  return,  and  when  the  whole  fifteen  jvy- 
men  were  present,  the  first  witness,  Hannah  Binns,  was  fint 
sworn,  and  then  her  evidence  taken.  That  during  the  inquest  bo 
evidence  was  taken  in  \he  absence  of  Mr.  BlacKbum,  or  of  aay 
other  juryman.  That  all  the  jurymen  could  both  see  and  liearfiie 
whole  of  the  vntnesses  sworn  and  give  their  evidenoe.  That  Mr. 
Jonathan  Barker,  of  Millwood,  near  Todmorden,  in  the  county  of 
York,  millwright  and  engineer,  was  nresent  at  the  inqoest  He 
sat  next  to  «f.  A.  Ingham,  and  said  he  had  attended  as  hii 
adviser.  That  during  the  inquiry  Mr.  Barker  suggested  sevaal 
questions  to  be  asked  on  Mr.  Ingham's  behalf.  That  sevensi  wit- 
nesses, after  having  been  examined,  were  recalled,  and  their 
depositions  read  over  to  them;  but  this  was  done  in  oonseqneneeof 
William  Sharpies  (the  steam-engine  tenter)  not  being  present  a 
the  iury  room  when  their  evidence  v^as  taken,  and  not  on  aooosii 
of  the  absence  of  Mr.  Blackburn,  or  any  other  jaryman. 

April  27. 

Cleasby  (  fVelsby  with  him)  showed  cause. — The  first  question  h, 
Does  a  coroner's  inquisition  come  within  the  word  <*  in£clnieDt* 
in  the  24  &  25  Vict.  c.  100,  s.  6,  which  enacts  that  it  shall  not  k 
necessary  in  any  indictment  for  murder  or  manslaugliter  to  set 
fiorth  the  manner  in  which,  or  the  means  by  whieh,  the  dssth  of 
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bbe  deeeaa^  was  oauaed  ?    It  is  gubmitted  that  a  coroner's  inqui^       R»>. 
Btion,  opoa  which  a  person  can   be  arraigned  and   tried,  is  an     ,    ** 
ndictment :  {Sir  W.  mthipoWs  case,  Cra  Gas.  134 ;  2  &  3  Ed.  6,      ^!!1*" 
L  e4i  8.  2;  1  &  2  PhiL  &  AL,  c.  13,  s.  5;  ?   Geo.  4,  c  64,  a.  4;        ise4. 
2  Hale  P-C.  155;  4  BL  Com,  301 ;  2  Instit.  32,  387;  2   Hawk.    ^^  ~-^^^ 
P.O.  77,  Garwood's  Ed.;  Anonymous,  Popham,  209;  14  &  15      Cwmm^t 
VicU  c  100,  s.  4.)    The  6  &  7  Vict,  c  63,  s.  2,  enacts  that  no 
«iqiusition  found  upon  an^  coroner's  inquest  shall  be  quashed, 
idgred,  or  reversed,  for  omitting  to  state  the  time  at  which  the 
>Qence  was  committed,  when  time  is  not  of  the  essence  of  the 
ofSeace.    As  to  the  objections  that  the  coroner  was  not  present 
when  one  of  the  jury  viewed  the  body,  and  that  the  jury  were 
not  sworn  super  visum  corporis,  the  proper  course  was  pursued 
in  this  case:  (Britton,  byKelham,  p.  12,  ed.  1762;  R.  v.  Perhin, 
14  L.  J.,  M.  C.  87;    Sewell   on    Goroners,   161.)     In  Rex  v. 
Wmrrand  (3  B.  &  Aid.  260),  which  will  be  relied  on  by  the  other 
•ide,  it  will  be  found  that  the  jury  were  not  sworn  properly  at  all. 

May  4. 

Temple^  ^G.,  and  Maule  in  support  of  the  rule.-  -A  coroner's 
inqaisition  is  not  an  indictment  witiiin  the  meaning  of  24  &  25 
Vict  0.  100.  s.  6.  The  word  '^  indictment "  is  sometimes  used  in 
the  sense  of  accusation,  and  sometimes  it  means  only  the  instru- 
oaent.  The  7  Geo.  4,  c.  64,  s.  20,  enacts  that  no  judgment  upon 
imy  indictment  for  any  felony,  &c.,  shall  be  stayed  or  reversed  for 
omitting  to  state  the  time  at  which  the  offenee  was  committed ; 
ind  a  coroner's  inquisition  was  not  thought  to  be  included  in  the 
word  ^^  indictment "  in  that  statute,  else  the  6  &  7  Vict.  c.  63,  s.  2, 
would  have  been  unnecessary.  So  the  19  &  20  Vict  c.  16,  which 
Sffopowers  the  Court  to  order  certain  offences  to  be  tried  al  the 
(Central  Criminal  Gourt,  uses  both  the  words  '*  indictment"  and 
^inquirition."  And  in  the  14  &  15  Vict  c.  100,  the  interpretation 
sbuise  says  that  the  word  ^'indictment**  shall  include  an  inquisi^ 
tion;  and  yet  the  24  &  25  Vict  c.  100,  s.  6,  which  was  substituted 
br  sect  4  of  the  14  &  15  Vict  a  100,  does  not  contain  any  such 
interpretation  clause.  Next,  the  objection  that  one  of  the  jurors 
lid  not  view  the  body  when  the  coroner  was  present,  is  fatal : 
[4  Ed.  1,  St  2.  s.  2  ;  2  Hawk.  P.  G.  Sa) 

CoCKBUBK,  G. J. — I  am  of  opinion  that  this  rule  ought  to  be 
^aehaiged.  The  question  is,  whether  the  6th  section  of  24  &  25 
Viet  c  100,  which  provides  that,  '^  in  any  indictment  for  murder 
INT  manslaughter,  it  shall  not  be  necessary  to  set  forth  the  manner 
in  which,  or  the  means  by  which,  the  death  of  the  deoeased  was 
oaused,"  applies  to  a  coroner's  inquisition?  X  think  that  it  does. 
I  take  it  to  be  dear  upon  a  review  of  the  older  authorities  that 
the  term  ^'indictment"  was  understood  bjr  them  and  by  the 
l^qpalature  to  comprehend  a  coroner's  inauisition.  The  earliest 
atatnte  which  has  been  referred  to  is  the  1 1  Hen.  4,  a  9,  which  was 
eonndered  by  all  the  judges  in  fVithipole's  ea^e.  That  statute,  after 
lemtiQg  tW  ^  of  late  inquests  had  oeen  taken  at  Westminster  of 
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persons  named  to  the  justices  without  due  return  of  the  Sheriff, 
against  the  course  of  the  common  law  used  and  accustomed  before 
that  times'*  goes  on  to  provide  that  *'  the  indictment  so  made  •  •  . 
be  revoked  .  •  .  and  that  henceforth  no  indictment  be  made  bj 
any  such  persons,  but  by  inquest  of  the  King's  lawful  liege  people 
returned  bv  the  Sheriffs,"  &c.     It  would  appear  to  have  been  urged 
by  some  of  the  judges  in  the  case  above  referred  to,  that  this  enact- 
ment was  made  with  reference  to  the  case  of  an  inquest  taken  against 
the  common  law  before  the  justices  at  Westminster,  and  not  with 
reference  to  the  case  of  an  inquest  taken  before  a  coroner's  jury; 
yet  the  majority  of  the  judges  held  that  the  word  ^'indictment* 
used  in  the  act  included  an  inquisition  before  the  coroner,  and 
that  the  act  applied.     Again,  when  we  turn  to  2  &  3  Edw.  6, 
c.   24,  we  find  the  word   *' indictment "  applied   to  the   finding, 
either  by  the  jurors  of  the  coroner  or  of  the  county ;  and  an  in- 
dictment before   a  coroner  can  only  refer  to  an  inquisition.    So 
also  in  1  &  2  Phil.  &  M.,  c.  13,  s.  5,  the  Legislature  uses  the  words, 
**  inquisition  or  indictment,  before  the  coroner  taken  and  found." 
So  &r  the  statutes  shew  that  the  Legislature  used  the  term  '^  indict- 
ment "  as  applicable  to  a  coroner's  inquisition.     Then  Lord  Coke 
uses  the  word  in  the  same  sense.    Thus  in  2  Inst.  31  he  says,  "And 
what  authority  had  the  coroner?  The  same  authority  he  now  hath, 
in  case  when  any  man  come  to  violent  or  untimely  death,  super 
visum  corporis^  &c.     This  authority  of  the  coroner,   namely,  the 
coroner  solely  to  take  an  indictment  super  visum   corporis,^  &c 
Again,  at  page  550,  a  coroner  is  spoken  of  as  taking  an  indictment 
of  the  death  of  a  man.     I  think,  therefore,  it  is  shewn  that  both 
the  Legislature  and  that  great  authority  Lord  Coke  thought  thftt 
the  finding  of  any  jury  whatever  is  properly  designated  as  an 
indictment.     Then  in  recent  times  the  Legislature,  in  their  derire 
to  reform  the  criminal  law,  and  get  rid  of  technicalities,  passed 
the  14  &  15  Vict.  c.  100,  in  reference  to  this  subject     By  the 
4tli  section  of  that  Act,  the  old  technical  requirements  in  an  indict- 
ment for  murder  or  manslaughter  were  done  away  with.    The 
term  in  the  section  itself  is  •*  indictment;"  but  in  sect.  30,  the  in- 
terpretation clause,  "  indictment "  is  defined  to  include  ^  informa- 
tion," **  inquisition,"  and  ** presentment."    Thus  the  law  stood  until 
the  24  &  25  Vict.  c.    100,  re-enacting  in  sect.  6  the  provisions  of 
the  above  sect  4,  which  was  repealed  by  24  &  25  Vict  c  95. 
Unfortunately,  the  new  statute  omits  to  state  that  ''indictmcot"  shall 
include  an  inquisition,  and  it  is  now  contended  that  the  Legiali- 
ture  really  intended  to  leave  matters  as  they  had  been  before 
14  &  15  Vict,  c  100  60  far  as  regarded  coroners*  inquisitions. 
I  cannot  think  that  this  could  have  been  their  intention.    The 
alteration  eflTected  by  the   14  &  15  Vict  c.   100,  had  not  been 
found  inconvenient,   and  there  was  no   reason   why  the   Legis- 
lature should  have  intended  to  restore  the  necessity  for  technical 
niceties.     I  do  not  see  the  force  of  the  argument,  that  because  a 
coroner's  jury  have  not  had  an  indictment  carefully  prepared  for 
them  like  the  grand  jury,  that  therefore  the  L^ialature  should 
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require  more  minuteness.  I  think  it  more  probable  that  the  words 
contained  in  the  interpretation  ckuse  of  14  &  15  Vict  c.  100  were 
omitted,  because  they  were  thought  unnecessaiy  by  the  framers  of 
the  new  Act.  No  doubt  some  difBcully  presents  itself  upon  the 
statutes  7  Geo.  4,  c.  64,  and  6  &  7  Vict  c.  83,  the  former  of  which 
was  passed  generally  for  the  improvement  of  the  criminal  law,  and 
it  contained  in  sect.  20  an  enactment  to  the  effect  that  when 
**  time  "  was  non-essential  it  need  not  be  stated  in  an  indictment 
If  this  statute  had  stood  alone,  there  would  be  no  diflSculty  in 
applying  sect  20  to  the  case  of  a  coroner's  inquisition.  But  in 
tne  6  &  7  Vict  c.  83  (an  Act  passed  with  reference  to  the  office 
of  Coroner)  there  was  introduced  in  sect.  2  a  re-enactment  of  the 
proyisions  of  7  Geo.  4,  c  64,  s.  20,  applying  them  to  an  inquisition. 
Upon  this  it  is  very  fairly  remarked,  that  those  who  framed  the 
latter  statute  thought  that  sect.  20  of  the  earlier  statute  did  not 
apply  to  a  coroner's  inquisition,  and  possibly  this  may  be  true ;  but 
the  act  was  not  declaratory,  and  we  are  not  to  draw  the  inference 
from  what  may  have  been  an  excess  of  caution  on  the  part  of  its 
framers  that  an  indictment  is  not  to  include  an  inquisition.  There 
18  no  reason  for  technicalities  in  the  one  case  more  than  in  the 
other,  and  I  do  not  suppose  that  the  Legislature  meant  to  restore 
technicalities  in  inquisitions.  Taking  this  view,  we  may  act  upon 
the  authorities  of  the  text  writers,  and  on  the  expositions  of  the 
Liegislature,  and  hold  that  the  term  ^Mndictment  **  includes  a 
coroner's  inquisition.  As  to  the  second  objection,  that  one  of  the 
jury  viewed  the  body  separately  from  the  others,  I  think  it  is  met  by 
the  6  &  7  Vict  c  83,  s.  2,  which  provides  that  no  inquisition  shall 
be  quashed,  *^  because  the  coroner  and  the  jury  did  not  all  view  the 
body  at  one  and  the  same  instant,  provided  they  all  viewed  the  body 
at  the  first  sitting  of  the  inquest"  The  true  construction  of  these 
words  is,  that  it  is  enough  if  they  all  view  the  body  at  the  first  sitting, 
and  that  the  coroner  and  jury  need  not  all  be  present  at  one  time, 
and  that  the  coroner  need  not  be  present  at  the  time  when  all  view. 
It  is  important  that  he  should  be  present  whenever  a  juror  views 
the  body ;  but,  on  the  other  hand,  it  is  not  absolutely  essential  to  the 
due  administration  of  his  office.  I  think  the  language  of  the  Act 
large  enough  to  comprehend  this  case,  and  that  this  objection  fails 
also.  I  am,  therefore,  of  opinion  that  this  rule  should  be  discharged. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  first  Ques- 
tion is,  whether  the  word  **  indictment"  in  the  24  &  25  Vict, 
c  100,  s.  6,  includes  an  accusation  made  by  a  coroner's  jury 
In  old  times  it  seems  that  the  word  included  all  charges  made  by 
any  inquest,  and  that  when  the  charge  was  reduced  mto  writing 
it  was  called  an  indictment.  In  all  charges  of  felony,  the  pre- 
liminary step  is  that  twelve  men  at  least  should  be  sworn  upon 
oath  to  make  the  inquiry.  The  ordinary  case  is  that  of  a  grand 
jury,  summoned  and  sworn  before  our  Lady  the  Queen  to  inquire 
into  all  crimes  and  offences,  such  as  they  can  inquire  into,  and 
present  offenders.  Then,  when  they  are  thus  sworn,  they  make 
inqoiryy  and  if  they  find  a  particular  charge,  it  is  reduced  into 
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writing  and  it  becomes  a  reoord.  In  practice  the  charge  ia  no¥ 
written  when  it  is  brought  before  them,  and  all  the  jurors  do  b 
write  on  the  back  of  it  **  true  bill"  or  *^no  bill,"  as  the  case  majr- 
be.  But  the  record  still  purports  that  the  jurors  *^ do  present-- 
fta"  The  present  tense  is  used  throughout,  as  if  the  jurors  ver — 
bally  stated  their  presentment,  and  then  it  was  taken  down  irm 
writing.  Upon  the  coroner's  inquest,  the  jury  have  to  inquire  into 
the  cause  of  death,  and  they  find  it  in  the  present  tense.  Thei#* 
presentment  is  equally  an  accusation  as  that  of  a  grand  jury,  upon 
which  a  party  may  be  tried.  Then  arises  the  question,  whetner 
the  inquisition  may  be  properly  termed  an  indictment?  LordCk>ke 
evidently  considered  that  it  might  be  so.  The  point  was  also  con- 
sidered in  fVithipok^s  case  (Cro.  Car.  134),  which  was  decided 
upon  the  construction  of  the  11  Hen.  4,  c.  9.  That  statute  begini 
with  a  recital  describing  inquests  taken  at  Westminter  of  persoDB 
named  to  the  justices,  without  due  return  of  the  sheri&.  Then 
follows  an  enactment  applying  solely  to  the  indictments  mentioned 
in  the  recital.  Upon  this  the  question  was  raised,  in  WithipoUi 
case,  whether  the  above  section  applied  to  a  coroner's  inquisition, 
and  the  majority  of  the  judges  held  that  it  did.  The  minority 
assumed  that  the  word  indictment  would  in  general  include  an 
inquisition ;  but  they  said,  and  I  think  with  a  great  show  of  reason, 
that  in  that  particular  statute  its  meauing  was  cut  down  to  inquests 
before  the  Justices.  This  view,  however,  was  not  adopted  bv  the 
majority,  and  there  was  a  difference  of  opinion  on  it ;  but  aU  the 
judges  were  of  opinion  that  generally  the  word  *'  indictment'*  was 
sufficient  to  include  a  coroner's  inquisition.  Then  comes  the  ques- 
tion, is  the  word  *'  indictment"  used  in  the  24  &  25  Vict.  c.  100, 
s.  6,  in  a  more  restricted  sense  ?  In  common  parlance,  no  doubt  an 
indictment  does  not  include  an  inquisition.  But  I  do  not  think 
the  Legislature  used  the  word  in  this  limited  sense,  for  the 
Act,  we  must  remember,  applies  to  the  whole  administration  of 
criminal  procedure,  and  when  the  Legislature  was  about  to 
remove  objections  of  a  technical  nature,  I  should  expect  to  find 
that  they  would  put  an  end  to  technical  objections  in  the  case  of 
mquisitions  as  well  as  indictments.  There  seems  to  have  been  an 
opinion  that  7  Geo.  4,  c  64,  s.  20,  which  spoke  of  indictments, 
did  not  apply  to  coroner's  inquisitions.  The  point,  however,  has 
never  been  judicially  decided.  Then  in  the  6  &  7  Vict,  c  83,  the 
Legislature  thought  it  worth  while  to  repeat  the  enactments  of  the 
former  statute  in  language  which  shows  that  they  did  not  think 
the  word  '^  indictment"  could  be  so  extended.  But  the  statute 
does  not  say  that  the  word  shall  not  include  an  inquisition.  Next, 
in  Lord  Campbell's  Act  (14  &  15  Vict.c  100)  there  was  prudently 
inserted  an  interpretation  clause,  which  it  is  unfortunate  that 
the  framers  of  the  new  Act  omitted.  Nevertheless,  considering  the 
object  of  the  Act,  I  think  we  should  hold  that  the  word  '*  indict- 
ment," in  sect.  6  of  the  new  Act,  does  apply  to  accusations  found 
by  the  coroner's  jury  as  well  as  by  the  grand  jury.  On  the  second 
point,  I  agree  with  what  has  fallen  from  my  Lord.     The  language 
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the  6  &  7  Vict.  c.  83,  perfectly  meets  the  objection  now  made, 
e  rule  must  accordingly  be  dis<3harged. 

SflES,  J. — I  am  of  the  same  opinion.  I  think  that  the  construo- 
D  of  the  word  *Mndictment,"  m  the  24  &  25  Vict.  c.  100,  s.  6, 
;ht  to  be  the  same  as  is  put  upon  the  word  in  the  14  &  15  Vict. 
LOO,  s.  4y  by  the  interpretation  clause  of  that  statute,  but  which 
\  not  found  its  way  into  the  24  &  25  Vict,  c  100.  It  has  been 
itended,  because  that  clause  has  not  been  introduced,  the  word 
idictment"  is  to  be  remitted,  so  to  speak,  to  its  ordinary  mean- 
:•  Mr.  Temple  has  argued  that  in  all  the  statutes  in  which 
idictment"  has  been  held  to  apply  to  coroner's  inquisitions, 

word  means  :the  accusation,  and  not  the  instrument,  while 
e  the  question  Imses  upon  the  instrument  itself.  But,  in  the 
c  3  Edw.  6y  c.  24,  s.  2,  the  word  clearly  applies  to  the  instru- 
nt ;  and  in  the  1,  &  2  PhiL  &  M.  c  13,  s.  5,  persons  are  spoken 
18  being  indicted  upon  inquisitions  found  before  a  coroner,  and 
refore  the  proposition  sought  to  be  established  by  Mr.  Temple 
lot  made  out.  When  we  come  to  recent  times,  we  find  that, 
01  the  passing  of  the  14  &  15  Vict.  c.  100,  to  that  of  the 
&  25  Vict.  c.  100,  the  word  has  been  settled  as  including  both, 
I  therefore  we  have  a  contemporaneous  exposition  of  the  laW  to 
t  effect.  I  think  we  must  now  construe  the  word  '*  indictment** 
having  the  same  extended  meaning  as  was  ^ven  to  it  in  the 
&  15  Vict.  c.  100,  and  which  it  certainly  hs^  for  ten  years. 

the  other  point,  I  agree  that  the  6  &  7  Vict.,  c  83,  s.  2,  puts 
end  to  the  objection. 

Bule  dUcharged. 


Rbo. 

V. 
InOHAM. 

1864. 
CbrofMTJ 
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COURT  OF  QUEEN'S  BENCH. 

June  4,  1864. 

(Before  Blackbukn  and  Shee,  JJ.) 

Latham  and  others  v.  The  Queen,  (a) 

Indictment — ConvicHan  on  one  count  onfy — Quarter  Seuunu — 
Jurisdiction —  Conspiracy. 

An  indictment  charged  several  persons^  in  the  first  count  with  obttdmng 
money  from  B,  by  false  pretences  and  in  the  second  with  a  conspiracy^ 
by  false  pretences^  the  said  B,  of  his  monies  to  defraud.  They  were 
found  guilty  upon  the  second  count  only.  The  record  set  out  the 
finding  and  judgment  on  the  second  county  but  omitted  to  fiotice  amf 
finding  or  judgment  on  the  first  count : 

Held  (on  error\  that  the  verdict  and  judgment  on  the  second  count  wen 
goody  for  that  each  count  for  the  purpose  of  the  verdict  was  a  distinct 
indictment,  A  good  verdict  and  judgment  on  one  count  is  not  affected 
by  any  defect  in  the  verdict  or  judgment  on  another  count. 

An  ituHctment  for  conspiracy  in  the  general  form  to  obtain  money  hf 
false  pretences  is  within  the  jurisdiction  of  the  Quarter  Sessions. 

WRIT  of  error  on  a  oonyiction  for  misdemeanor. 
The  indictment  was  as  follows : — 

Lancashire  )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  pre- 
to  wit.  )  sent,  that  heretofore,  before,  and  at  the  time  of  the 
committing  of  the  ofiPences  hereinafter  stated,  Bichard  Bealey  carried 
on  the  business  of  a  bleacher  and  manufacturing  chemist,  to  wit,  at  Bad- 
cliffe,  in  the  county  of  Lancaster,  and  during  all  the  time  aforesaid  Ben- 
jamin Latham,  Edward  Hacking,  Henry  Ball,  Hiram  Hardman,  Peter 
Pendlebury,  John  Mills,  John  WUd,  and  Edmund  Taylor  were  servants  of 
the  said  Bichard  Bealey,  at  his  works,  to  wit,  at  Badcliffe  aforesaid, 
and  were  during  all  the  time  aforesaid  employed  by  the  said  B.  Bealey 
in  making  and  manufacturing  a  certain  product,  to  wit,  salt  cake  ;  and  is 
the  manufacturing  of  the  same  it  became  and  was  necessaiy  divers  hip 
quantities  of  salt  to  use,  consume,  roast,  and  boil.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  wages  paid  by 
the  said  B.  Bealey  to  the  said  B.  Latham,  E.  Hacking,  H.  Ball,  H.  Hard- 
man,  P.  Pendlebury,  J.  Mills,  J.  Wild,  and  E.  Taylor  were  paid  and  calco- 
lated  upon  the  number  of  charges  of  salt  supplied  by  the  said  B.  Bealey 

(a)  Beport64  b^  Jomi  THomoir,  E«|.,  B«niit«r-«i-Liw. 
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Ac.,  to  each  of  tlie  furnaces  at  which  the  said  B.  Latham,  &c.,  were  Latham 
respectively  employed.  And  the  jurors  aforesaid,  upon  their  oath  afore-  otobm 
said,  do  further  present,  that  the  said  B.  Latham,  &c.,  being  evil  disposed  „, 

persons  and  intending  to  cheat  and  defraud  the  said  B.  Bealey  of  his  The  Qubbn. 

money,  unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  the        

said  B.  Bealey  that  they  had  used  at  the  furnaces  of  the  said  B.  Bealey         ^^^- 
divers  charges  of  salt  of  the  weight  of  seven  hundred  pounds  each  charge,   jndietmeiU'- 
by  means  of  which  said  false  pretence  the  said  B.  Latham,  &c.,  did  then  \Coiupuucif 
unlawfully  obtain  from  the  said  B.  Bealey  130^.,  as  and  for  wages  of  the  JWKwKcHtm. 
money  of  the  said  B.  Bealey,  with  intent  thereby  to  defraud ;  whereas,  in 
truth  and  in  fact,  the  said  B.  Latham,  &c.,  had  not  then  used  at  the  fur- 
naces of  the  said  B.  Bealey  charges  of  salt  of  the  weight  of  700  pounds 
each  charge,  as  they  and  each  of  them,  to  wit,  at  the  time  they  did  so 
falsely  pretend,  well  knew,  to  the  great  diamage  and  deception  of  the  said 
B.  Bealey,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute,  &c. 

Second  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  B.  Latham,  &c.,  being  evil  disposed  persons, 
and  contriving  and  intending  to  defraud  the  said  B.  Bealey  of  his  money, 
unlawfully,  knowingly,  and  designedly  did  amongst  themselves  combine, 
conspire,  confederate,  and  agree  together  by  certain  false  pretences,  against 
the  form  of  the  statute,  &c. 

The  record  then  proceeded : 

Whereupon  the  sheriff  of  the  said  county  is  commanded  to  apprehend 
and  take  the  bodies  of  the  said  B.  Latham,  &c.,  and  thereupon  at  the 
same  General  Quarter  Sessions  of  the  Peace  of  our  Lady  the  Queen,  holden 
by  adjournment  at  the  New  Bailey  Gourt  House,  within  Salford,  in  and 
for  the  said  county  palatine  of  Lancaster,  the  said  26th  October,  1863, 
before  the  said  Justices  last  above-mentioned,  come  the  said  B.  Latham, 
&c,  in  the  custody  of  the  keeper  of  the  house  of  correction  at  Salford 
aforesaid,  and  having  had  hearing  of  the  indictment  aforesaid  are  instantly 
to  speak  to  this  Gourt  how  they  will  acquit  themselves  of  the  premises 
aforesaid  in  the  indictment  aforesaid,  above  charged  and  imposed  upon 
them ;  and  the  said  B.  Latham,  &c.,  say  that  they  are  not  guilty  of  the 
premises  aforesaid  in  the  indictment  above  alleged  against  them,  and  there- 
fore of  the  good  and  evil  thereof  do  put  themselves  upon  the  country. 

And  Edward  James,  Attorney-General  of  and  for  the  county  palatine 
of  Lancaster  aforesaid,  who,  for  our  said  Lady  the  Queen  herein  in  this 
behalf  doth  follow  for  our  said  Lady  the  Queen,  doth  so  likewise. 

Therefore  immediately  come  here  the  jury  before  the  said  last  mentioned 
Justices,  and  who,  and  so  forth,  to  make  a  jury  so  forth,  because,  and  so 
forth  ;  and  the  said  jury,  by  Sir  William  Brown,  Bart.,  Sheriff  of  the  said 
county  in  this  behalf,  impanneUed  and  returned,  to  wit,  Bichard  Town- 
send,  &c.,  being  called  come,  who  being  chosen,  tried,  and  sworn  to  speak 
the  truth,  in  and  upon  the  premises  aforesaid,  in  the  said  indictment 
above  specified,  do  say  upon  their  oaths  that  the  said  E.  Taylor  is  not 
guilty  of  the  premises  aforesaid  in  the  indictment  aforesaid  above  laid  to 
his  charge,  as  according  to  the  form  and  effect  of  the  said  indictment  is 
alleged,  and  that  the  s^id  B.  Latham,  &c.,  are  guilty  of  the  premises 
aforesaid  in  the  second  count  of  the  said  indictment  above  laid  to  their 
charge,  as  according  to  the  form  and  effect  of  the  said  second  count  of  the 
said  indictment  is  alleged. 
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Ux^fi^  Whereupon  it  is  considered  by  the  Court  here  i&at  the  s^id  E.  Taj^ir 

4>f^         of  the  premises  aforesaid  above  specified  be  discharged,  and  go  witboot 

^  ^      day,  &c. ;   and  it  is  further  considered  and  adjudged  by  the  Court  Imn 

The  Qujwr.  that  the  said  B.  Tiatham,  kc,  be  remanded  into  the  custody  of  the  Gkyvemor 

of  the  House  of  Correction  at  Salford,  and  be  kept  in  safe  custody  and 

^^'        hard  labour  for  the  term  of  two  calendar  months  each. 

Indtctmont  Assignment  of  error. — And  now  (that  is  to  say)  on  the  15th  Januaiy  in 

Cmu^irckCM^  ^^  sai^o  Term,  before  our  said  Lady  the  Queen,  at  Westamnster,  ooms 

JwriadMm.   the  said  B.  Latham,  E.  Hacking,  H.  Ball,  H.  Hardman,  P.  Pendlebuiy, 

J.  llGlls,  and  J.  Wild  upon  both  and  each  of  the  several  counts  of  t^ 

said  indictment,  and  say  that  the  jury  aforesaid  were  sworn  to  try  the  truth 

of  both  and  each  of  such  issues,  and  to  give  their  verdict  thereon,  and 

that  it  does  not  appear  by  the  record  and  proceedings  that  the  said  juiy 

gave  any  verdict  whatsoever  on  both  or  each  of  the  said  several  issuflt, 

but  only  upon  one  of  them ;  that  is  to  say,  upon  the  issue  joined  upon 

the  second  count  of   the  said  indictment.     Therefore  in  that  there  is 

manifest  error. 

There  is  also  error  in  this,  that  it  appears  by  the  record  and  proceedings 
that  the  second  eoimt  of  the  said  indictment,  on  which  the  said  B.  Latham, 
to.,  are  found  guilty,  does  not  contain  any  misdemeanor  or  other  <^«noe 
in  law.     Therefore  in  that  there  is  manifest  error. 

There  is  also  error  in  this,  that  it  appears  by  the  record  and  proceedings 
that  the  said  second  count  of  the  said  in(Hctment  whereof  the  said  B.  Latham, 
i&x:.,  are  found  guilty,  does  not  contain  any  misdemeanor  or  offence  which 
by  the  laws  and  statutes  of  this  realm  the  said  Justices  of  the  Peace  at 
their  General  Quarter  Sessions  of  the  Peace  aforesaid  had  any  authority 
or  jurisdiGtion  to  hear  and  determine.  Therefore  in  that  there  is  manifest 
error. 

There  is  also  error  in  this,  that  it  appears  by  the  record  and  procaedi^ 
that  the  indictment  aforesaid  and  the  matter  therein  contained  are  not 
su£Soient  in  law  to  warrant  the  judgment  given  against  the  said  B.  Latham, 
k^,,  or  against  any  or  either  of  them,  or  to  convict  them  or  any  or  either 
of  them  of  the  misdemeanors  or  offences  aforesaid,  or  any  or  either  of 
them.     Therefore  in  that  there  is  manifest  error. 

There  is  also  error  in  this,  that  by  the  said  record  and  proceedings  it 
appears  that  judgment  upon  the  second  count  of  the  said  indictment  was 
given  against  the  said  B.  Latham,  &;c. ;  whereas  judgment  by  the  laws 
of  this  realm  ought  to  have  been  given  for  the  said  B.  Latham,  kc,  and 
that  they  and  each  of  them  be  therefore  acquitted,  and  go  thereupon 
without  day.     Therefore  in  that  there  is  manifest  error. 

And  the  said  B.  Latham,  &c.,  pray  that  the  judgment  aforesaid  for  ths 
said  errors  and  other  errors  appearing  in  the  record  and  proceedings  afore- 
said may  be  reversed,  annulled,  and  wholly  held  for  nothing,  and  that 
ihey  and  each  of  them  may  be  restored  to  all  things  which  by  reason  of 
the  judgment  and  proceedings  aforesaid  they  have  lost. 

Joinder  in  error. 

Cottingham  now  appeared  for  the  defendants  (plaintiffii  in  error.) 
First.  The  record  is  bad,  inasmuch  as  the  defendantSi  beiog  oon- 
Ticted  upon  the  second  count  only,  it  takes  no  notice  of  their 
acquittal  upon  the  first  count ;  for  being  convicted  only  upon  the 
second  count,  they  were  entitled  to  have  an  entry  of  aoquittal  opoa 
the  first  count,  and  by  such  omission,  if  again  indbt^d  fbr  tiit 
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offenoe  contained  in  such  first  count,  they  wonld  be  unable  to  plead      tkttum 
either  autrefot»  acqidt  or  autrefois  convict:    (R.  y.  Hwes,  1  Ld.      ^y^^^ 
Baym,  1518;  O'ConneU  v.   The  Queen,  in  error,  11  GL  &  Fin.  «. 

295-6,  Parke,  B.)     Secondly.  The  Quarter  Sessiona  have  onhr  a  Tme  j^piat. 
limited  jurisdiction  in  cases  of  conspiracy.    By  the  5  &  6  Viet        ^^^ 

c  38  (the  Quarter  Sessions  Jurisdiction  Act),  s.  1,  it  is  ennoted       

that  Indktmmi 

Comtpitmn  ■ 
Neither  the  Justices  of  the  Peaoe  acting  in  and  for  any  county,  ridings  ^NHtMmm, 
diTiBion,  or  liberty,  nor  the  Beoorder  of  any  borough  shall,  at  any  sessions 
of  the  peace,  or  at  any  adjournment  thereof,  try  any  person  for  (inter  aUa) 
unlawful  combinations  and  conspiracies,  except  conspiracies  or  combina- 
tions to  commit  any  offence  which  such  Justices  or  Becorder  respectiyely 
hare  or  has  jurisdiction  to  try  when  committed  by  one  person. 

It  should  appear  upon  the  record  that  the  conspiracy  was  one 
which  they  had  a  right  to  try,  and  in  the  present  case  it  did  not 
so  appear ;  for  the  conspiracy  set  out  in  the  record  of  the  indict- 
ment might  be  to  do  some  act  not  indictable  at  Quarter  Sessions, 
such  as  to  defraud  by  a  bankrupt,  and  therefore  the  nature  of  the 
fraud  ought  to  have  been  set  out,  that  the  court  might  see  that  there 
was  jurisdiction.  Thirdly,  it  is  not  averred  on  the  record  that 
the  defendants  were  present  when  judgment  was  pronounced| 
actual  presence  being  requisite,  though  the  case  was  one  of  mis- 
demeanor, corporal  punishment  being  awarded:  (1  Chit.  Crim. 
Law,  696,  720.) 

Campbell  Foster,  contra,  was  directed  to  confine  his  argument 
to  the  first  objection  only.  There  being  a  good  count  upon  which 
judgment  passed,  it  is  immaterial  that  there  are  other  counts 
which  were  passed  over  in  silence,  for  separate  counts  in  an  in- 
dictment stand  ujpon  the  footing  of  separate  indictments.  It  is  no 
objection  that  judgment  is  not  given  upon  one,  if  a  right  judgment 
is  ^ven  upon  ouiers,  for  at  any  future  time  the  omission  can 
be  supplied  if  necessary:  (Peak  v.  Oldham^  Cowp.  275;  O^Connell 
V.  The  Queen,  TindaFs  judgment,  255 ;  HoUoway  v.  The  Queen, 
3  Cox  Crim.  Cas.  241 ;  Gregory  v.  T/ie  Queen,  5  Cox  Crim.  Cas. 
247,  252.) 

CoUingham  in  reply. 

Blacjbjbubn.  J.  (a)— 1  think  that  in  this  case  the  Crown  is 
entitled  to  judgment.  There  were  in  this  indictment  two  counts, 
and  the  jury  ought  regularly  to  have  pronounced  a  verdict  on 
both.  No  doubt,  in  fact,  the  verdict  was  one  of  guilty  on  the 
second  count  and  of  not  guilty  upon  the  first  count;  and  it  is  by  a 
misprision  of  the  clerk  who  drew  up  the  record  that  the  iiiet 
count  is  untouched.  If  in  due  time  time  an  application  to  amend 
bad  been  made,  it  would  have  been  set  right,  and  even  now,  if 
any  inconvenience  should  arise  to  the  prisoners  with  reference  to 
future  proceedinffs,  it  may  be  amended.  At  present  I  cannot  specu- 
late upon  that.  Then  comes  the  question  as  to  the  effect  of  the  omis- 

(•)  Cockboni,  CJ.,  «nd  Crompton,  J.,  wtre  dttiog  in  the  Court  of  Crimiiud  Apptal 
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Latbax      fiion  of  the  finding  of  the  jury  on  the  first  count  As  to  that,  where 


ABTD 


Comtpittujf-' 
Jwitdmtiom. 


there  is  an  issue  which  the  jury  have  to  try,  and  they  i mperfectly 
r.  dispose  of  it,  the  court  will  award  a  venire  de  novo.     We  need  not:^^ 

TnQuKui.  however,  inquire  into  that,  for  here  there  has  been  no  imperfeci^ 
1864.  finding.  But  when  there  are  two  counts  in  an  indictment^  thej^ 
are  to  all  intents   and  purposes  two   separate  indictments,  an^ 

r^i^^!^  *^®  finding  upon  them  would  be  as  though  they  were  separate 
indictments.  An  imperfect  finding  upon  a  count  might  be  « 
ground  for  a  venire  de  novo ;  but  if  there  is  a  good  finding  upon  a 
good  count,  why  may  a  defendant  not  be  convicted  upon  that/ 
There  is  nothing  that  I  can  see  in  principle  against  it.  It  is  said 
that  the  question  is  concluded  by  authority,  and  one  case  is  dted 
from  Lord  Raymond.  FHis  Lordship  here  referred  to  the  casei 
and  continued.  J  But  I  think  that  case  nas  no  bearing  upon  the  pre- 
sent one.  An  indictment  has  no  analogy  to  a  civil  (uaim,  where  the 
claim  is  entire,  whereas,  in  a  criminal  case,  each  count  is  in  effect  a 
separate  indictment.  In  O^ConneU  v.  The  Queen  (11  Gl.  &  Fin.) 
Lord  Wensleydale  (then  Mr.  Baron  Parke)  shows  that  this  was  his 
view  in  his  judgment,  at  page  296 :  ^^  So  in  respect  of  those  counts 
on  which  the  jury  have  acted  incorrectly  by  finding  persons  guilty 
of  two  offences  (on  a  count  charging  only  one)  if  the  Crown  did 
not  obviate  the  objection  by  entering  a  nolle  prosequi  as  to  one  ot 
the  offences  {Rex  v.  Hempstead^  R.  &  Ryan.  C.  C.  344),  and  so  in 
effect  removing  that  from  the  indictment,  the  court  ought  to  have 
granted  a  venire  de  novo  on  those  counts,  in  order  to  have  a  proper 
finding ;  and  then  upon  the  good  counts  it  should  have  proceeded 
to  pronounce  the  proper  judgment.  In  short,  I  should  have  said 
that  the  defendant  should,  on  me  face  of  the  record,  be  put  precisely 
in  the  same  condition  as  if  the  several  counts  had  formed  the 
subject  of  several  indictments."  I  certainly  cannot  see  why  the 
judgment  upon  one  count  should  not  be  supported  merely  because 
there  is  no  judgment  upon  another.  The  second  question  is,  aa 
to  whether  or  not  the  second  count  (for  the  conspiracy)  sets  out 
an  offence  within  the  jurisdiction  of  the  Court  of  Quarter  Sessions? 
It  is  a  count  for  a  conspiracy.  [His  Lordship  here  read  the 
count.]  The  object  of  this  conspiracy  is  stated  to  be  to  defraud 
the  prosecutor  of  his  money,  and  the  objection  is,  that  inasmuch 
as  the  Quarter  Sessions  have  only  a  limited  jurisdiction  in  cases  of 
conspiracy,  the  count  should  set  out  the  facts  of  the  fraud,  so  as  to 
show  whether  the  offence  came  within  its  jurisdiction.  The  count 
alleged  that  the  defendants  conspired,  by  divers  false  pretences,  to 
defraud  Richard  Bealey  of  his  money,  against  the  form  of  the 
statute.  Now,  in  conspiracies,  it  is  not  required  that  the  object  of 
the  conspiracy  should  oe  set  out  so  precisely  as  if  the  indict- 
ment were  for  thd  substantive  offence  ;  all  that  is  required  is  to 
show  that  there  was  a  conspiracy  to  defraud,  and,  before  finding  the 
bill,  the  srand  jury  must  be  satisfied  that  the  conspiracy  was  to 
defraud  tne  prosecutor  of  his  money  by  false  pretences.  Other 
technical  objections  were  taken,  such  as  not  setting  out  the  fake 
pretences,  and  that  there  was  no  allegation  that  tne  defendants 
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present  when  jadginent  was   passed;  but   there  is  really      ^^^^^ 
ig  in  them,  and  the  case  of  Sydserff  v.  The  Queen  (6  Cox      otbkm 

Cas.  12)  is  in  point.     There  must  therefore  be  judgment  v. 

3  Crown.  Tm^kiui. 

S£,  J. — I  am  of  the  same  opinion.     It  appears  there  were        1954. 
)unts  in  the  indictment,  and  that  judgment  is  entered  only        ^ — 
)ne  of  them.     Now  the  two  counts  are  in  principle  the  same  ^"<'««fj'M»i— 
» indictments,  and  the  record  shows  that  the  defendants  were  JUSdSSSL. 
and  convicted  upon  one  count.     It  is  said  that  the  record  is 
•ecause  it  does  not  appear  that  any  judgment  was  given  upon 
rst  count.     It  certainly  does  appear  that  no  sentence  was 
I  upon  it,  and  although  it  does  not  say  that  the  defendants 
icquitted,  it  is  rather  an  imperfect  statement  than  a  statement 
rejudices,  and  if  hereafter  there  is  any  difficulty,  it  may  easily 
right,     tlpon  the  second  point  the  objection  was,  that  inas- 
as  it  does  not  appear  upon  the  face  of  the  second  count  that 
ience  which  the  defendants  conspired  to  commit  was  one  over 

the  Quarter  Sessions  had  jurisdiction,  it  was  bad,  for  that 
sssions  could  only  try  a  conspiracy  to  do  an  Act  which  would 
been  triable  at  Sessions.  Now  it  is  not  necessary  that  the 
3  in  a  charge  of  conspiracy  should  be  set  forth  with  the  same 
ilarity  as  would  be  required  in  stating  the  substantive 
i.  Here  the  gist  of  the  offence  is  the  conspiracy^  and  I  think 
ant  is  sufficient 

Judgment  for  ihe  Crown. 
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COURT  OF  QUEEN'S  BENCH. 

May  24  and  25,    1864. 

Re  Terkan  and  others,  (a) 

(Before  Cockburn,  C.J.,  CROMProN,  BLACKBURiTy   and 
Sheb,  JJ.) 

Extradition   Acts — 6  ^  7    Vict.  c.  76 — Piracy, 

Under  theQ  ^1  Vict,  c.  76  {an  Act  for  giving  effect  to  a  treaty  beiwan 
Englandand  the  United  States,  for  the  apprehension  of  certain  offenders), 
there  is  no  power  to  commit  accused  persons  to  gaol  for  the  purpose  if 
being  delivered  up  to  the  United  States  authorities^  unlese  the  Vmisi 
States  have  exclusive  jurisdiction  to  try  and  punish  the  accused. 

It  is  not  necessary  that  there  should  be  any  warrant  issued  or  depoeitiom 
tahen  in  the  United  States,  in  order  to  found  a  requisitian  by  tie 
United  States  authorities  for  the  delivery  up  of  any  accused  person 
under  the  Act  6^7  Vict,  c,  76. 

It  is  not  necessary  for  the  magistraie  who  commits  an  accused  person  to 
gaol  in  pursuance  of  the  Act,  to  state  in  his  warrant  that  the  evidence 
on  which  it  issued  was  given  upon  oath. 

The  word  **  piracy,^  in  the  treaty,  does  not  mean  piracy  jure  gentium,  but 
a  crime  made  such  by  the  municipal  law  of  one  only  of  the  parties  to 
the  treaty,  and  over  which  that  party  has  exclusive  juHjuUdion. 

THE  prisoners  had  been  arrested  at  Liverpool,  on  a  warruit 
from  the  Home  Office,  granted  on  the  requisition  of  the 
United  States  Minister,  on  a  charge  of  piracy,  alleged  to  have 
been  committed  by  them  and  others,  under  the  following  circum- 
stances : — 

On  the  16th  November,  1863,  the  piisoners,  with  others,  hud 
taken  a  passage,  ostensibly  as  passengers,  in  a  merchant  steamer 
of  the  United  States,  called  the  Joseph  L.  Gerrity,  from  Mati- 
moraa,  in  Mexico,  laden  with  cotton,  and  bound  for  New  York. 
When  the  vessel  was  about  fifty  miles  out  at  sea,  and  seventy  miles 
from  Matamoras,  in  the  Bay  of  Mexico,  the  prisoners,  in  the 
night  time,  rose  upon  the  crew,  seized  the  ship,  treating  tbe 
captain  and  crew  with  no  more  violence  than  was  necessary  for 
the  purpose  of  capture,  sent  them  adrift  ofi^  the  coast  of  China,  and 

(a)  Reported  by  JuUM  Thompioh,  Esq.,  B«rmter-«l-Law. 
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K>k  the  ship  to  Belizei  where  they  sold  the  cargo,  and  abandoned         ^ 
Mr.  jSd" 

^  7he  prisoner,  and  all  the  others  acting  with  him,  were  subjects     ohibm. 

'  the  Confederate  States,  with  whom  the  Uniteil  States  were  at        

Wkx,  and  the  act  was  done  by  them  in  course  of  hostilities,  and        ^^' 
^c3er  the    powers    claimed    by   belligerents.      Afterwards    the  BattadUitm  Ad 
^©oners  came  to  Liverpool,  and  being  recognised  there  by  the  ••^  *^M^r— 
«*ter  of  the  captured  ship,  information  was  given  to  the  United       ^^*^«y« 
t.cites  Minister,  who  claimed  their  arrest  and  delivery  up  under 
^e  provisions  of  the  Extradition  Treaty   of  1843,   which   thus 
^ncts : — 

That  in  case  reqaisition  shall  at  any  time  be  made  by  the  aathority|Of 
ilie  said  United  States,  in  porsnanoe  of  and  according  to  the  said  treaty, 
for  the  delivery  of  any  person  charged  with  the  crime  of  morder,  or  assault 
with  intent  to  commit  murder,  or  with  the  crimes  dF  piracy,  or  arson,  or 
robbery,  or  forgery,  or  the  utterance  of  forged  paper,  committed  within  the 
jorisdiction  of  the  United  States  of  America,  who  shall  be  found  within 
ihe  territories  of  Her  Majesty,  it  shall  be  lawful  for  one  of  Her  Majesty's 
)rincipal  Secretaries  of  State,  or  in  Ireland  for  the  Chief  Secretary  of  the 
iiord  Lieutenant  of  Ireland,  and  in  any  of  Her  Majesty's  colonies  or  pos- 
essions  abroad  for  the  officer  administering  the  government  of  any  such 
iolony  or  possession,  by  warrant  under  his  hand  and  seal  to  signify  that 
nch  requisition  has  been  so  made,  and  to  require  all  Justices  of  the  Peace 
md  other  magistrates  and  officers  of  justice  within  their  several  jurisdic- 
ions  to  govern  themselves  accordingly,  and  to  aid  in  apprehending  the 
)er8on  so  accused,  and  committing  such  person  to  gaol,  for  the  purpose  of 
)eing  delivered  up  to  justice,  according  to  the  provisions  of  the  said  treaty; 
knd  thereupon  it  shall  be  lawful  for  any  Justice  of  the  Peace,  or  other 
>erson  having  power  to  commit  for  trial  persons  accused  of  crimes 
igainst  the  laws  of  that  part  of  Her  Majesty's  dominions  in  which  such 
upposed  offender  shall  be  found,  to  examine  upon  oath  any  person  or 
tersons  touching  the  truth  of  such  charge,  and  upon  such  evidence  as 
according  to  the  laws  of  that  part  of  Her  Majesty's  dominions  would 
ustify  the  apprehension  and  committal  for  trial  of  the  person  so  accused, 
f  the  crime  of  which  he  or  she  shall  be  so  accused  had  been  there  com- 
cdtted,  and  it  shall  be  lawful  for  such  Justice  of  the  Peace,  or  other  person 
Laving  power  to  commit  as  aforesaid,  to  issue  his  warrant  for  the  appre- 
lension  of  such  person,  and  also  to  commit  the  person  so  accused  to  gaol, 
here  to  remain  until  delivered  pursuant  to  such  requisition  as  aforesaid. 
Hiat  upon  the  certificate  of  such  Justice  of  the  Peace,  or  other  person 
laving  power  to  commit  as  aforesaid,  that  such  supposed  offender  has 
leen  so  committed  to  gaol,  it  shall  be  lawful  for  one  of  Her  Majesty's 
vincipal  Secretaries  of  State,  or  in  Ireland  for  the  Chief  Secretary  of  tiie 
jord  Lieutenant  of  Ireland,  and  in  any  of  Her  Majesty's  colonies  or  pos- 
essions  abroad  for  the  officer  administering  the  Government  of  any  such 
olony  or  possession,  by  warrant  under  lus  hand  and  seal  to  order  the 
erson  so  committed  to  be  delivered  to  such  person  or  persons  as  shall  be 
nthorized  in  the  name  of  the  said  United  States  to  receive  the  person  so 
ommitted,  and  to  convey  such  person  tolihe  territories  of  the  said  United 
Itates,  to  be  tried  for  the  crime  of  which  such  person  shall  be  so  accused, 
nd  sooh  person  shall  be  delivered  up  aooordingly  ;  and  it  shall  be  lawful 
or  the  penon  or  penoas  aaihorized  as  aforesaid  to   hold  saoh  person 
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^  in  custody,  and  take  him  or  her  to  the  territories  of  the  said  United 

Tkrmab  States,  pursuant  to  the  said  treaty ;  and  if  the  person  so  accused  shall 

OTHBRS.  escape  out  of  any  custody  to  which  he  or  she  shall  be  committed,  or  to 

which  he  or  she  shall  be  delivered  as  aforesaid,  it  shall  be  lawful  to 

1864.  retake  such  person  in  the  same  manner  as  any  person  accused  of  any 

_^  "TT    .  ^  crime  against  the  laws  of  that  part  of  Her  Majesty's  dominions  to  which 

<md  trtaty—  *^®  ^^  ^^  ^2Ai  SO  escape  may  be  retaken  upon  an  escape. 

Thereupon  the  following  warrant  was  issued  by  the  Home 
Secretary : — 

To  Her  Majesty's  Justices  of  the  Peace  and  other  magistrates  and 
officers  of  the  peace  in  and  for  the  borough  of  Liverpool,  and  to  all 
other  Her  Majesty's  Justices  of  the  Peace  and  other  magistrates  and 
officers  of  justice  within  the  United  Kingdom  of  Ghreat  Britain  and 
Ireland. — ^Whereas,  on  the  15th  day  of  February,  1864,  in  pursuaaoe 
of  a  treaty  between  Her  Majesty  and  the  United  States  of  America, 
made  on  the  9th  day  of  August,  1842,  and  ratified  on  the  10th  daj 
of  October  in  the  same  year,  and  of  an  Act  of  Parliament  passed  in 
the  Session  holden  in  the  6th  &  7th  years  of  Her  Majesty's  reign,  intituled 
"  An  Act  for  giving  efiPect  to  a  Treaty  between  Her  Majesty  and  the  United 
States  of  America  for  the  apprehension  of  certain  Offenders,"  a  requisition 
was  made  by  Charles  Francis  Adams,  Esq.,  the  United  States'  Minister  at 
this  Court,  to  deliver  up  to  justice  certain  persons  called  or  known  by  the 

names  of  James  Clements,  T.  Wilson,  Daniel  O'Brien,  and Kellj, 

charged  with  the  crime  of  piracy  on  board  the  schooner  Joseph  L.  Cftrriif, 
of  New  York,  within  the  jurisdiction  of  the  United  States  of  America,  I, 
therefore,  the  Bight  Hon.  Sir  Gborge  Grey,  Bart.,  one  of  Her  Majesty's 
principal  Secretaries  of  State,  do  hereby,  in  pursuance  of  the  power  and 
authority  given  to  me  as  such  Secretary  of  State  by  the  said  Act,  require 
you,  and  all  of  you,  within  your  several  jurisdictions,  to  govern  yourselves 
accordingly,  and  to  aid  and  assist  in  apprehending  the  said  James  Clements, 

T.  Wilson,  Daniel  O'Brien,  and Kelly,  and  committing  them  to  gaol 

for  the  purpose  of  there  being  dealt  with  according  to  the  provisions  <^  the 
said  treaty,  and  delivered  up  to  justice,  pursuant  to  the  said  Act,  if  found 
to  be  within  the  same.  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  20th  day  of  February,  1864. 

O.  Gbst. 

On  receipt  of  this  warrant,  Mr.  Baffles,  the  Stipendiary  Mngiar 
trate  for  Liverpool,  issued  his  warrant,  as  follows : — 

11th  and  12th  Victoria,  caps.  42,  43.    Warrant  remanding  a  prisoner. 

Borough  of  Liverpool  |  To  the  constables   of   the  said  borough  ci 
to  wit.  j       Liverpool  and  to  the  keeper  of   the  hesd 

lock-up  house  for  the  said  borough. — ^Whereas,  Warren  Qmnsey,  or  Wilson; 
George  M'Murdock,  or  Kelly ;  and  John  Teman,  or  Clements,  were  this 
day  charged  before  the  undersigned,  one  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  borough,  with  having  committed  the  crisie 
of  piracy  on  board  a  certain  American  ship  on  the  high  seas,  within  the 
junsdiction  of  the  United  States  of  America,  contrary  to  the  statute  in  tbst 
case  made  and  provided,  and  agmnst  the  peace,  &c.,  and  it  appears  to  me 
to  be  necessary  to  remand  the  said  persons  charged :  These  are,  therefore, 
to  command  you,  the  said  constables,  in  Her  Majesty's  name  fovl^with  to 
conVey  the  said  persons  charged  to  the  said  lock-up  house  for  tbe  aid 
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boTongli,  and  there  to  deliver  them  to  the  keeper  thereof,  together  with         At 
thiB  precept.     And  I  hereby  command  you,  the  said  keeper,  to  receive  the      Tbrkah 
said  persons  charged  into  your  custody  in  the  said  lock-up  house,  and      othbhs. 

there  safely  keep  them  until  the  dOth  day  of  April  inst.,  when  I  hereby        

command  you  to  have  them  at  the  Police  Court  in  Dale-street,  in  the  said        1864. 
borough,  at  11  o'clock  in  the  forenoon  of  the  same  day,  before  me  or 
before  such  other  Justice  or  Justices  of  the  Peace  as  may  then  be  there,    ^^  ^ 
to  answer  further  to  the  said  charge,  and  to  be  further  dealt  with  accord-    """pii^ 
ing  to  law,  unless    you  shall    be  otherwise  ordered  in  the    meantime. 
Given  under  my  hand  and  seal  this  23rd  day  of  April,  a.d.  1864,  at  Liver- 
pool, in  the  borough  aforesaid. 

T.  S.  Bafflbs. 

Under  this  warrant5  the  prisoners  were  arrested  and  brought 
before  Mr.  Baffles.  The  master  of  the  seized  vessel  proved  their 
identity ;  which  indeed^  was  undisputed^  as  was  the  act  of  seizure, 
and  also,  that  it  was,  upon  the  face  of  it,  an  act  of  piracy.  But  it 
was  alec  proved,  by  the  same  witness,  that  the  prisoners  professed 
and  appeared  to  act  under  the  orders  of  a  Major  Hogg,  who  called 
himself,  and  was  believed  to  be,  an  officer  in  the  service  of  the 
Confederate  Government.  Mr.  Baffles  doubted  whether,  under 
these  circumstances,  it  was  a  case  of  piracy  within  the  act,  and  he 
remanded  the  nrisoners  for  the  purpose  of  their  obtaining  the 
opinion  of  the  Queen's  Bench  upon  it 

Accordingly,  at  the  close  of  last  term — 

Jamesy  Q.O.,  Littler^  and  T.  H.  James^  applied  on  behalf  of  the 
prisoners,  for  a  rule  for  a  habeas  corpus  to  bring  them  up  to  this 
Court  to  be  discharged, 

Lushf  Q.C.,  Milwardj  and  Vernon  Lushington^  appeared  for  the 
United  States,  and  showed  cause  against  the  rule,  which,  after  an 
elaborate  argument,  was  made  absolute. 

The  writ  of  habeas  corpus  issued  accordinglv  to  the  gaoler  at 
Liverpool,  and  under  it  the  prisoners  were  now  brought  up  before 
this  Court. 

The  same  counsel  appeared  on  both  sides. 

JameSf  Q.C.,  moved  that  the  prisoners  be  discharged.  They 
are  committed  for  piracy  jure  ffejUium,  and  that  is  not  the  piracy 
designated  by  the  act.  The  charge  is  of  piracy  generally,  and 
that  must  be  taken  in  its  largest  sense.  If  piracy  made  such  by 
the  municipal  law  of  the  United  States  was  iotendea  to  be  charged, 
it  should  oave  been  so  stated.     This  Court  cannot  take  notice  of 

Eiracy  that  is  only  called  such  or  made  such  by  the  municipal 
iws  of  other  States;  it  knows  only  of  that  which  is  piracy 
by  the  law  of  nations  and  by  its  own  law.  England  Knows 
nothing  of  a  crime,  called  piracy  in  the  United  States,  but  which 
would  be  piracy  in  no  other  country.  The  treaty  was  designed  to 
prevent  the  failure  of  justice  by  the  escape  of  criminals  out  of 
the  only  jurisdiction  in  which  they  were  tnable.  But  piracy,  Jure 
gentium,  is  a  crime  against  all  the  world,  and  may  be  tried  and 
puniflheid  anywhere.  If  the  prisoners  have  been  guilty  of  piracy 
jure  .gentium^  there  is  no  need  to  deliver  them  up  to  the  United 
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^         States;  they  can  be  tried  and  punished  h6re,   and  tJiete  i^ 
^^D*      ^^  ^^  failure  of,  or  escape  from,  justice.     The  treaty  refeiv  to 
Othmi.     crimes  committed  within  the  exclusive  jurisdiction  of  the  countiy 

demanding  extradition.     This  was  the  construction  put  upon  tbe 

^^'  treaty  by  the  highest  American  authorities.  In  Ktnfs  Commat' 
EtiradUionAct  taries,  8th  edit.  p.  36,  this  doctrine  is  emphatically  stated.  Jurii- 
and  treatif'—  diction  is  Cither  territorial  or  personal ;  that  is,  either  local  or 
Pirtiey.  based  on  ailegiauce :  either  jurisdiction  over  all  within  its  territory, 
or  over  its  own  subjects  beyond  its  territory ;  and  a  ship  is  put 
of  its  territory.  A  subject  took  his  ship  with  him,  and  aD^anoe 
and  jurisdiction  followed  and  attached  to  both.  But  the  United 
States  could  not  by  its  own  law  make  that  piracy  or  murder  here  . 
which  is  not  such  by  our  laws,  except  as  regards  thfeir  own  ; 
subjects  in  their  own  ships.  There  was  a  case  in  point.  In  the 
reign  of  William  III.,  an  Act  passed  making  it  piracy  for  veaeds 
under  the  authority  of  James  II.  to  commit  depredations  on  Britieli 
vessels ;  but  that  Act  applied  only  to  Britisih  subjects,  and  a  foreigner 
could  not  have  been  treated  as  a  British  subject  under  its  pro?!- 
sions.  The  United  States,  according  to  Wheaton^  had,  in  effeet, 
adopted  this  Act,  and  made  it  piracy  for  vessels  "  under  colour'' 
of  any  commission  from  a  foreign  state  to  commit  depredations  on 
ships  and  subjects  of  the  United  States.  It  was  admitted  that  this 
Act  applied  only  to  subjects  of  the  United  States.  Apply  this  to 
the  present  case.  The  terms  of  the  treaty  are,  "  deliver  up  to  jus- 
tice** (not  to  the  authorities).  This  showed  that  the  object  was  to 
prevent  a  failure  of  justice,  that  is  to  say,  where  the  law  and 
justice  of  both  countries  would  recognise  that,  without  extraditioDi 
there  would  be  a  failure  of  justice,  and  that  would  be  where  there 
was  concurrent  jurisdiction.  In  case  of  piracy  jure  genlimt 
there  is  concurrent  jurisdiction.  If  a  British  subject  commits 
murder  in  America,  the  extradition  of  the  prisoner  could  not  be 
claimed.  Should  we  deliver  up  our  own  subjects  to  be  tried  abroad 
for  a  crime  that  was  triable  here  ?  Would  that  be  a  **  deliveiy 
up  to  justice?" 

CocKBURN,  C.J. — The  argument  of  the  other  side  is  that 
the  criminal  would  escape  from  justice,  in  this  sense,  that  all  tbe 
evidence  and  proofs  were  abroad  and  justice  would  be  certiun  to 
fail  here. 

Jame8. — That  might  be  a  good  reason  for  a  trea^  to  meet  socb 
a  case,  but  the  present  treaty  does  not  include  it.  The  whole  scope 
of  the  statute  is  compulsory  and  allows  of  no  discretion. 

Blackbubn,  J.— No  provision  was  made  for  the  oonsideratioQ 
of  any  difficulties  as  to  evidence. 

James. — And  that  b  strong  to  show  that  the  treaty  was  not 
designed  to  apply  where  there  was  concurrent  jurisdiction.  Difficulty 
of  proof  was  an  accident.  It  may  be  that  afi  the  witnesses  might 
be  here.  Another  strong  argument  was  the  provision  that,  in  case 
of  failure  of  demand  in  two  months,  the  prisoner  should  be  <& 
charged.  Could  it  have  been  contemplated  that  a  criminal  triaUe 
iy  our  own  courts,  and  by  our  own  laW,  should  be  Sidbirgtd 
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lose  a  foreign  state  did  not  think  fit  to  demand  him  ?   Yet  that         ^ 
id  be  the  consequence  of  the  construction,  if  the  other  side  is      ^^^ 
"ect.     In  a  case  of  a  demand  by  us  for  the  extradition  of  a      otubbs. 
ion  for  an  assault  with  intent  to  murder,  committed  in  Ireland^        

Supreme  Court  of  the  United    States    construed  a  treaty        i!^' 
Uw"  to  this  in  the  sense  now  contended  for.    The  Court  said :  EaOradUioHAet 

is  a  compact  between  two    nations  for  the  punishment  of  *^^^9-  • 
linal  offenders  against  their  laws,  where  the  guilty  parties  could       '^^ 
tried  and  punished  only  within  the  jurisdiction  whose  laws  have 
n  violated.''    In  the  case  o£  Re  Robins  (5  Wheaton's  Reports), 
h  reference  to  offences  at  sea,  it  was  laid  down  that  the  juris- 
tion  of  a  nation  was  purely  general:  "Piracy,  by  the  law  of 
ions,  is  punishable  equally  by  all,  but  no  particulsur  nation  can 
rease  or  diminish  the  list  of  crimes  so  triable." 
jOCKBURN,  C.J. — The  case  would  be   far  stronger  in  your 
our  had  it  been  one  of  concurrent  jurisdiction. 
Tames, — The  murder  certainly  was  not  committed  in  the  United 
ites,  but  the  whole  argument  was  based  upon,  and  applicable  to, 
icurrent  jurisdiction.     Agiun,  Wheaton  says  (p.  236); — 

n  the  negotiation  of  treaties  stipulating  for  the  extradition  of  penons 
ased  or  convicted  of  specific  crimes,  certain  rules  are  generally  followed. 
)  principal  of  these  rules  are  that  a  State  should  never  authorize  the 
radition  of  its  own  citizens  or  subjects,  or  of  persons  accused  or  con- 
:ed  of  political  or  purely  local  crimes,  but  should  confine  the  provision 
rach  acts  as  are  by  common  accord  regarded  as  grave  crimes.  The  Act, 
rill  be  observed,  specifies  the  crime  of  murder,  along  with  robbery  and 
icy. 

)&  the  construction  of  the  British  Treaty  of  Extradition  a  crime  com- 
ted  at  sea  on  board  an  American  vessel  has  been  considered  the  same 
f  committed  in  American  territory ;  and  therefore  (it  was  said)  was  a 
I  for  extradition. 

t  there  were  other  points.  Supposing  this  to  be  a  case  of  piracy 
municipal  law,  and  not  jure  gentium^  and  none  of  the  men  were 
nerican  subjects? 

Slackbubn,  J. — If  piracy  in  the  treaty  does  not  mean  piracy 
e  gentium,  it  can  have  no  other  meaning  in  the  warrant.  None 
the  proceedings  show  us  that  there  is  any  municipal  law  of  the 
ited  States  creating  a  crime  of  piracy  which  is  not  such  by  the 
'  of  nations ;  nor  that  such  a  species  of  piracy  had  been  com- 
ted  in  fact.  The  proof  of  this  is  upon  the  parties  claiming  the 
radition.  For  example,  this  species  of  piracy  implies  only  to 
lerican  subjects. 

IJocKBURN,  C.J. — If  that  be  so^  the  case  is  out  of  Court. 
fames. — Just  so;  and  if  it  is  pirticy  jure  gentium,  it  is  not  shown, 
it  may  be  tried  here.  The  warrants  also  are  bad.  They  show 
jurisdiction  in  the  Secretary  of  State  to  issue  them.  There 
st  be  an  original  charge  by  the  countrv  seeking  extradition, 
dence  on  oath,  and  a  warrant  issued  in  America.  These  mutt 
proved  by  aflSdavit  to  the  Secretary  of  State,  and  thereupon  bis 
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^        jurisdiction  arises  to  issue  a  wammty  and  that  givee  jtiiiaSotloii ' 
^^^      the  magistrate.     The  words  of  the  Act  are,  **  who,  being  ehaiTged|J 
shall  seek  an  asylum/'  t.  e.,  first  beinff  legally  charged  and  tbetij 
escaping.    Wheaton^  in  his  Intemationid  Law  (p.  242)  eajs : — 

The  United  States  will  not  make  a  demand  upon  the  BritiBh  GoTeru-' 
^IJ^^^?^  ment  without  the  exhibition  of   a  judicial  warrwit  upon   sufliiciejit  pnxif 
P^^!^^^  by  the  local   authority  of  the  State    dem&nding  extrftdition.      A  mere 
notification  from  a  foreign  Legation  is  not  sufficient  to  justify  thf  pr«^ 
liminary  action  of  the  State  from  whom  extradition  is  cl^med^ 

Luih. — In  point  of  fact,  the  Secretary  of   State  qctcf 
without  evidence. 

James. — But  the  evidence  in  this  case  was  taken  here*     I 
tend  there  is  no  jurisdiction  to  act  at  all  mthout  sworn  evii 
and  a  warrant  from  America.     The  prisoners  could  be  tried 
upon  evidence  taken  here. 

CoCKBUBNy  C.J. — If  you  are  right,  in  the  case  of  a  mi 
by  one  American  subject  of  another,  on  board  an  Aaieriaaa 
in  the  Bristol  Channel,  if  the  criminal  escaped  before  a 
could  be  issued,  his  extradition  could  not  be  claimed, 

James, — This  shows  only  a  defect  in  the  Act,  The  m 
defective  also  for  not  statins  that  it  was  Issued  on  sworn  evii 
The  magistrate  must  show  jurisdiction  on  the  face  of  it*  I 
no  general  right  to  issue  warrants  in  such  cases.  In  tlic  esi 
of  such  special  jurisdictions,  the  warrant  is  alway3  req 
show  that  the  statutable  requisites  to  jurisdiction  had  been 
plied  with. 

CfiOMPTONy  J. — This  defect  can  be  cured  by  the  issue 
new  warrant  in  half  an  hour. 

James. — Lastly,  it  is  not  piracy  at  alL    There  is  no  e 
whatever  upon  which  a  magistrate  could  commit  for  piracy, 
which  would  be  presumptive  evidence  of  piracy  in  peace  aral 
such  in  war,  if  committed  against  a  belligerent.     The  C^infc 
States  are  recognized  bv  us  as  belligerent,    I  appear  for  then], 
on  their  behalf  avow  that  this  was  a  belligerent  act,  which 
recognize  and  adopt.     The  evidence  even  of  the  clainiaiir^ 
establish  this    fact.     It  is  not,  indeed,  f^ravely  disputed* 
faciey  the  act  of  seizing  the  vessel  of  a  belligerent  is  an  act 

CocKBUBN,  C.J. — Is  it  so  whcrc  the  men  on  board  are 
sengers  ? 

James. — Why  not  ?    It  is  a  mere  ruse  de  guerre.    The  pi 
acting  as  denizens  of  a  belligerent  power^  and  on  its   bebaUt 
not  be  pirates  for  an  act  of  war  on  the  other  belligerent, 

CoCKBUBN,  C.J. — But  suppose  it  to  be  jnala  pdes^  and 
colourable  ? 

James. — That  cannot  be  presumed.     Fraud  must  be  prov^ 

CocKBURN,  C.J. — The  real  question  on  this  point  la, 
on  the  evidence  the  magistrate  was  not  warranted  in  eeai 
men  for  trial? 

James. — The  act  being  done  upon  a  belligerent^  the 
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uld  be  that  it  was  an  act  of  war,  otherwise  every  belligerent  ^* 


Ternan 

AND 


iw  would  be  put  to  proof  of  authority  in  every  foreign  portc 

izes  taken  without  commission  have  been  held  to  be  liable  to      othbrs. 

aeure   by  the  Admiralty  as   one   of  the   droits  of  the   Crown        

Bob.),  which  they  would  not  be  if  the  seizure  was  piracy,  for         

t  property  would  then  have  remained  in  the  owners.    Kent  in  ExtradUionAct 

Commentaries  says  : —  <^  <»•«%— 

•^  Piracy. 

Li  is  said  not  to  be  lawftd  to  make  captures  without  a  commission.  The 
►ject  has  been  repeatedly  discussed  in  the  Supreme  Courts  of  the 
ited  States  ;  and  the  doctrine  of  the  law  of  nations  is  held  to  be,  that 
vate  citizens  cannot  acquire  a  title  to  hostile  property  unless  seized 
ier  a  conunission.  If  they  depredate  upon  the  enemy  without  a 
omission  they  act  at  their  own  peril,  and  are  liable  to  be  punished  by 
ir  own  sovereign  ;  but  the  enemy  is  not  warranted  to  consider  them  as 
aiinals.  As  respects  the  enemy,  though  such  captures  without  conamis- 
Q  are  exceedingly  irregular  and  dangerous,  and  would  probably  expose 
s  parties  to  the  unchecked  severities  of  the  enemy,  yet  they  are  not 

a  of  piracy,  unless  committed  in  time  of  peace And, 

18,  non-commissioned  vessels  of  a  belligerent  may  capture  hostile  ships 
hout  being  condemned  as  pirates.  By  the  law  of  nations  they  are 
^ul  combatants. 

Drompton,  J. — This  was  a  merchant  ship. 

James, — No  matter.     It  is  clear  international  law  that  the  sub- 

ts  of  one  belligerent  may  lawfully  prey  upon  the  commerce  of 

>ther. 

CoCKBURN,  C.J. — It  vrill  not  be  denied  by  the  other  side  that 

his  really  were  an  act  done  on  behalf  of  the  Confederate  States, 

?vould  not  be  piracy. 

Lush. — I  do  not  dispute  that. 

CoCKBURN,  C.J. — The  difficulty  is  in  knowing  if  this  was  really 

^h  an  act. 

James. — But  difficulty  in  the  way  of  proof  will  not  make  the 

rties  doing  a  lawful  act  liable  to  the  penalties  of  piracy*     In  the 

averse  case  of  a  Confederate  ship  taken  by  Federals,  should  we 

luire  proof  that  it  was  an  act  of  war?     Should  we  say  that  the 

t^  were  pirates,  unless  they  produced  lawful  evidence  of  their 

::hority  ?     Again,  Wheaton  says : — 

l?he  President  of  the  United  States,  while  he  in  his  proclamation  of 
ril  19,  1861,  inaugurated  a  blockade  of  the  so-called  Confederate  States 
«d  on  belligerent  rights,  at  the  same  time  declared  that  any  person 
ing  under  letters  of  marque  issued  under  their  authority  would  be  held 
enable  to  the  laws  of  the  Union  for  the  prevention  and  punishment  of 
acy.  This  Act  of  the  American  Government  was  thus  noticed  in  a 
^ate  in  the  House  of  Lords  on  the  16th  of  May,  1861.  Lord 
c"by  said,  "  If  there  is  one  thing  clearer  than  another,  it  is  that 
the  law  of  nations  privateering  is  not  piracy ;  that  no  enactment  on 
'  part  of  any  one  nation  can  make  that  piracy  as  regards  the  subjects  of 
>ther  country  which  is  not  piracy  by  the  law  of  nations  or  the  law  of  that 
uatry.  The  Northern  States,  therefore,  cannot  be  allowed  to  think  that 
VOL.  n.  2  m 
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^<  tliey  are  at  liberty   to  strain  the  law  so  as  to  con  veil  privateering  into 

Tkrna»       piracy,  and  visit  it  with  death." 

AND  *^  '' 

OTHERS.      And  again — 

I8g4  Privateersmen  acting  under  commission  from  the  President  of  the  Con- 

federate  States  were  brought  into  New  York  and  indicted  for  piracy.     The 

Extradition  Act  case  went  to  the  jury  on  the  Act  of  Congress,  which  was  intended  to  apply 
and  treaty—  to  piracy,  as  a  substitute  for  the  definition  of  piracy  by  the  law  of  nations. 
*''«cy-  ipi^p  statute,  it  was  maintained,  embraced  cases  of  robbery  committed  on 
board  an  American  vessel,  though  they  might  not  come  within  the  defini- 
tion of  piracy  by  the  law  of  nations.  The  presiding  judge  admitted  that 
if  it  were  necessary  on  the  part  of  the  Government  to  bring  the  crime 
charged  in  the  present  case  against  the  prisoners  within  the  definition  of 
robbery  and  piracy  as  known  to  the  law  of  nations,  there  would  be  great 
difficulty  in  doing  so  upon  the  evidence,  for  that  shews,  if  anything,  ao 
intent  to  depredate  upon  the  vessels  and  property  of  one  nation  only,  which 
falls  far  short  of  the  spirit  and  intent  that  are  said  to  constitute  essential 
elements  of  the  crime.  But  the  robbery  charged  in  this  case  is  that 
which  the  Act  of  Congress  prescribes  as  a  crime,  and  may  be  denominated 
a  statute  offence,  as  contra-distinguished  from  that  known  to  the  law  of 
nations. 

Both  the  public  and  private  vessels  of  every  nation  on  the  high  seasi 
out  of  territorial  limits  of  any  other  State,  are  subject  to  the  jurisdic- 
tion of  the  State  to  which  they  belong,  and  Vattel  says  that  the  ships  of 
a  country  are  part  of  its  territory. 

Lushy  Q.C.,  Milwardf  and  Vernon  Lushington  for  the  United  States 
Government. — The  warrant  is  good.  The  statute  does  not  require 
any  "  charge"  to  be  made  in  America  in  the  sense  of  a  formal  legal 
charge,  but  only  in  the  sense  of  an  accusation.  A  requisition  by 
the  American  Minister  was  sufficient,  and  upon  that  the  Secretary 
of  State  was  bound  to  issue  his  warrant ;  and  it  was  for  the  mi^is- 
trate  to  see  if  the  charge  justified  the  delivering  up.  The  eailler 
treaties  between  the  two  countries  did  not  specify  piracy.  Why? 
Because  either  could  punish  it.  But  when  another  offence  was 
created  piracy,  by  the  Legislature  in  the  United  States,  the  word 
**  piracy  was  introduced.  Take  a  case  of  murder.  Suppose  t 
British  subject  to  have  committed  murder  in  America  on  another 
British  subject,  could  not  his  extradition  be  claimed  ? 

CocKBUEN,  C.J. — Suppose  that  he  had  been  tried  here  and 
acquitted,  could  the  American  Government  claim  his  extradi^ 
to  be  tried  agun  in  America  on  the  ground  that  they  were  not     I 
satisfied  with  the  result  ? 

Lush. — The  American  law,  like  our  own,  admits  the  principle 
that  a  man  shall  not  be  twice  tried  for  the  same  offence. 

CROMPTON9  J. —  Suppose  he  was  about  to  be  tried  here,  and 
America  claimed  him  under  the  treaty,  should  we  give  hun  up? 

LiLsh, — The  offence  was  committed  **  within  the  tenitoiy  of  the 
United  States,"  as  it  was  done  on  board  of  one  of  their  ships, 
and  within  their  exclusive  jurisdiction;  for  this  purpose  an  Americas 
ship  being  American  territory.  **  Jurisdiction  has  a  larger  mean- 
ing than  "  territory.** 

CocKBURN,  C.  J. — Surely  this  case  is  ^*  within  our  jurisdiction,'' 
for  we  could  try  it. 
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Lush. — In    that   sense  It  is  so;  but   it  is  in  a  stronger  sense      ,    ^« 
within  the  jurisdiction  of  the  United  States,  for  it  was  committed       ^^'^^^^^ 
within  their  quasi  territory.     According  to  the  argument  on  the      othbkh. 

other  side,  the  United  States  could  not,  under  this  treaty,  claim        

extradition  of  an  American  subject  for  the  murder  of  an  American        ^f^* 
in  this  country.     Piracy  means,  primd  facie^  the  crime  of  piracy  Extradition  Act 
recognised  as  such  by  the  law  of  nations.     But  each  nation  by  its  «»«'  <r«iiy— 
own  law  made  acts  piracy  which  were  not  such  by  the  law  of       ^^^« 
nations,  and  both  read  the  term  in  that  sense.    The  term  "piracy^ 
in  the  treaty  comprises  all  kinds  of  piracy  common  to  the  laws  of 
both  countries.     In  the  French  treaty,  where  the  term  "  murder" 
was  used  in  a  particular  sense,  it  was  explained. 

Shee,  J. — Because  there  is  no  term  in  the  French  language  to 
express  *'  murder  "  as  defined  by  our  law. 

Lush.—-  So  here  if  the  term  piracy  had  been  explained ;  but  not 
being  exphuned,  it  must  be  held  to  include  every  kind  of  piracy. 

CoCKBURN,  C.J.— Suppose  something  to  be  murder  by  the 
law  of  America,  but  not  by  our  law — what  then  ? 

Lush, — In  that  case  there  should  be  no  surrender.  But  it  is 
not  shewn  in  this  case  that  the  law  differs.  The  question  would 
have  arisen  in  the  case  of  the  fugitive  slave  Anderson,  on  which 
Wheaton  (p.  242),  thus  comments : — 

The  judicial  power  of  every  independent  State  extends,  with  the 
qualifications  mentioned — 1.  To  the  pumshment  of  all  offences  against  the 
municipal  laws  of  the  State  by  whomsoever  committed  within  the  territory. 
2.  To  the  punishment  of  such  offences,  by  whomsoever  committed,  on 
board  its  vessels  on  the  high  seas,  and  on  board  its  foreign  ships  in  foreign 
ports.  3.  To  the  punishment  of  all  such  offences  by  its  subjects,  whereso- 
ever committed.  4.  To  the  punishment  of  piracy  and  other  offences 
against  the  law  of  nations,  by  whomsoever  and  wheresoever  committed. 

It  is  evident  that  a  State  cannot  punish  an  offence  against  its  municipal 
laws,  committed  within  the  territory  of  another  State,  except  by  its  own 
citizens  ;  but  it  may  arrest  its  own  citizens  in  places  not  within  the  jtiris- 
diction  of  any  other  nation,  as  the  high  seas. 

Jamesy  Q.C.,  in  reply. — There  is  no  doubt  that  the  laws  of  the 
two  countries  differ  as  to  piracy,  and  if  men  were  to  be  surrendered 
on  pretence  of  piracy  jure  gentiumy  they  might  be  tried  and  con- 
Ticted  in  the  United  States  for  an  offence  not  known  to  our  laws. 
The  purpose  of  the  statute  was  to  prevent  escape  from  justice. 

OocKBURN,  C.J. — But  might  not  that  be  effected  by  fisiilure  of 
evidence  consequent  upon  the  distance  of  the  tribunal  that  tries 
from  the  place  where  the  crime  was  committed  ? 

James. — Yes.  But  it  was  not  designed  to  protect  against  that 
form  of  defeat  of  justice,  for  as  to  that  justice  is  everywhere  and 
always  exposed.  The  statute  was  directed  solely  against  personal 
escape.  He  cited  IVheaton  (p.  247),  referring  directly  to  the  crime 
of  piracy. 

The  judicial  power  of  every  State  extends  to  the  punishment  of  certain 
offences  against  the  law  of  nations,  among  which  is  piracy.  Piracy 
is   defined  to  be  the  offence  of  depredating  on  the  seas  without  being 
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Re  authorized  by  any  sovereign  State,  or  without  commissions  from  difFerent 

'^^^xsAx       Sovereigns  at  war  with  each  other.     The  oflScers  and  crew  of  an  armed 

^J^^g       vessel  commissioned  against  one  nation,  and  depredating  upon  another,  are 

_-         not  liable  to  be  treated  as  pirates  in  thus  exceeding  their  authority. 

1864.  The  State  by  whom  the  commission  is  granted,  being  responsible  to 

"~r         other  nations    for  what   is  done  by   its  commissioned  cruisers,  has  the 

ttnd  treal^-^  exclusive   jurisdiction  to  try  and   punish   all  offences  committed   under 

Piraey.        colour  of  its  authority. 

Unfortunately,  in  applying  the  term  "  piracy"  in  the  codes  of  different 
countries,  regard  has  not  always  been  had  to  the  fact  whether  the  offence 
described  is  one  against  the  law  of  nations,  and  consequently  everywhere 
justiciable,  or  a  crime  for  which  the  nomenclature  has  been  arbitraiilj 
adopted,  and  which  is  cognizable  only  before  the  municipal  tribunals  of 
the  particular  State. 

The  Court  retired  to  consider  their  judgment.  On  th^ 
return — 

CoCKBUBNy  CJ. — The  main  and  principal  question  for  oar 
determination  is,  what  construction  is  to  be  put  upon  the  6  &  7 
Vict.  c.  76,  which  gives  effect  to  the  treaty  between  Her  Majesty 
and  the  United  States  of  America  for  the  apprehension  of  certain 
offenders?  Besides  that,  two  or  three  minorjpointa  have  been 
made  with  reference  to  the  regularity  of  the  proceedings  by  virtue 
of  which  the  prisoners  on  wnose  behalf  this  application  is  made 
have  been  taken  into  custody  and  remanded  from  time  to  time.  It 
has  been  objected  that,  prior  to  the  issuing  of  the  warrant  by  the 
Secretary  of  State,  there  should  have  been  depositions  taken  and 
a  warrant  issued  in  the  United  States,  and  that  that  should  have 
been  the  foundation  of  the  requisition  to  the  Government  of  this 
country  to  issue  a  warrant  for  the  prisoners'  apprehension.  I 
think  that  point  is  untenable.  The  second  section  of  the  Act  does 
not  require  the  issuing  of  any  warrant  or  the  taking  of  depositions 
in  the  United  States.  The  whole  effect  of  the  proviso  is,  that 
before  a  Secretary  of  State  issues  a  warrant  for  the  apprehension 
of  any  person  under  the  Act,  there  must  be  evidence  before  him 
which  would  justify  the  apprehension  and  committal  of  such  per- 
son in  the  United  States,  and  the  second  section  only  provides  that 
such  evidence  may  be  made  up  of  copies  of  the  depositions  upon 
which  the  original  warrant  (if  any  had  been  granted)  was  issued 
in  the  United  States.  Another  objection  made  was,  that  the 
magistrate's  warrant  was  imperfect  in  not  stating  that  the  evidence 
on  which  it  proceeded  was  taken  upon  oath  to  support  the  charge 
for  which  it  was  issued.  Mr.  Lush  met  that  objection  successfuUj 
by  pointing  out  a  form  given  in  a  subsequent  statute  which  had 
been  followed  in  the  present  instance.  Then  we  come  to  the 
great  question  in  the  case.  What  is  the  true  construction  of  the 
statute?  Now  the  words  are  undoubtedly  large  enough  in  thdr 
primary  and  ordinary  sense  to  comprehend  this  case.  Provision  L* 
made  for  the  delivery  up  to  the  authorities  of  the  United  State? 
of  persons  who  have  been  guilty  of  piracy  **  committed  within  the 
jurisdiction  of  the  United  States  of  America."      Passing  for  a 
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moment  from  the  question  whether  there  was  evidence   of  the         ^ 
crime  of  piracy  committed  there,  there  can  be  no  doubt  that,  if       ^^^ 
in  this  case  it  is  an  offence  at  all,  it  is  "pmcj  jure  ffentium  ;  and  the      othbm. 
statute  provides  for  cases  of  piracy  "  committed  within  the  juris-       — * 

diction  of  the  United  States  of  America."    Nor  can  there  be  any       ' 

doubt  that,  if  it  was  piracy,  it  was  committed  on  board  an  ExtradUUmAet 
American  ship,  and  so  in  that  sense  within  the  jurisdiction  of  the  ""^/J^JJ^ 
United  States.  Then  comes  the  question  whether  that  is  suflS-  ^^'^"^• 
cient  within  the  meaning  of  the  statute.  The  main  argument  for 
the  prisoners  is,  that  the  statute  is  to  be  read  as  applicable  only  to 
a  case  where  the  act  of  piracy  which  has  been  committed  is  within 
the  exclusive  jurisdiction  of  the  United  States.  If  the  term  piracy 
in  the  statute  is  to  be  read  as  piracy  jMr«  gentiuniy  then  it  appears 
the  case  for  the  prisoners  is  at  once  disposed  of.  If  the  contract- 
ing parties  intended  that  such  piracy  should  be  deemed  within  the 
treaty,  then,  inasmuch  as  piracy  is  an  offence  not  against  any  par- 
ticular statute,  but  against  the  whole  civilised  world  and  punished 
by  all  civilised  nations,  then  the  offence  here  would  not  be  one 
committed  within  the  exclusive  jurisdiction  of  the  United  States, 
so  that  if  the  word  piracy  is  used  in  the  statute  in  the  largest 
sense,  the  case  for  the  prisoners  falls  to  the  ground.  Now  what 
is  there  to  show  that  the  term  piracy  is  used  in  a  limited  sense  ? 
If  it  is  to  be  restricted  to  piracy  by  the  municipial  law  as  a  matter 
for  the  exclusive  jurisdiction  of  the  particular  country  where  the 
offence  is  committed,  then  no  doubt  the  statute  may  be  construed 
in  the  way  contended  for  the  prisoners,  as  being  restricted  to 
.  certain  offences  committed  within  the  exclusive  jurisdiction  of  the 
country  claiming  the  extradition  of  the  accused.  If  such  had  been 
the  intention,  it  strikes  me  we  should  have  had  piracy  by  the 
municipal  law  in  some  way  distinguished  from  piracy  as  under- 
stood in  the  more  general  acceptation  of  the  term,  but  the  lan- 
guage is  the  widest  and  most  comprehensive.  Why,  then,  is  it  to 
be  implied  in  a  limited  sense  ?  It  is  said,  and  with  truth,  that  the 
mischief  the  Extradition  Treaty  was  intended  to  prevent  was  that 
of  persons  committing  crimes  within  the  territory  of  one  State  and 
within  its  jurisdiction,  escaping  out  of  that  jurisdiction  with 
impunity,  and  that  for  such  purpose  only  was  this  statute  passed. 
That  this  was  the  primary  object  I  entertain  no  doubt,  but  that  it 
waa  the  only  one  I  entertain  great  doubt,  because  it  is  impossible 
not  to  see  that  the  mischief  is  not  limited  to  such  cases.  It  may 
be  that  an  offence  may  be  cognisable  in  two  countries,  as  in  the 
case  of  a  murder  committed  by  one  British  subject  upon  another 
in  the  United  States,  in  which  case  the  accused  may  be  tried  in 
this  country  by  the  municipal  law,  yet  it  would  be  highly  incon- 
venient that  he  should  be  tried  here,  because  criminals,  as  I 
observed  during  the  argument,  may  escape  not  only  by  going 
beyond  the  territory  and  reach  of  tlie  law  of  the  country  in  which 
the  crimes  have  been  committed,  but  oJso  by  failure  of  evidence 
and  the  difficulty  of  adducing  sufficient  evidence  except  in  the 
country  where  the  crimes  have  been  committed.     Therefore,  if  the 
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^         language  of  the  statute  is  large  enough  to  comprehend  both  these 

j^jf^        kinds  of  mischief,  it  is  highly  inexpedient  to  restrict  it  to  one  only. 

OTHBR8.      It  has  been  urged,  indeed^  with  great  force,  thai  it  is  inconsistent 

'~        with  the  dignity  of  this  country  to  surrender  the  jurisdiction  of  iu 

^*        own  tribunals  in  a  case  of  concurrent  jurisdiction,  and  allow  per- 

ExtraditianAet  sons  who  could  be  tried  here  to  be  carried  away  to  be  tried  else- 
awcMfrw^—  ^hcrc.  But  it  sccms  to  me,  that  the  moment  you  say  you  will 
give  up  offenders  with  a  view  to  promote  the  large  interests  of 
justice  throughout  the  whole  civilised  world,  as  a  matter  in  which 
all  nations  have  a  common  interest,  you  must  then  look  to  see 
what  is  the  extent  and  scope  of  the  mischief  you  thus  desire  to 
counteract  and  to  prevent ;  and  I  cannot  see  that  there  is  any 
abandonment  of  national  dignity  or  honour  in  saying  that,  though 
there  may  be  concurrent  jurisdiction  in  respect  of  offences  which 
have  been  committed  by  our  own  subjects  in  foreign  countries,  yet 
if  the  foreign  States  against'whose  laws  the  crimes  have  been  com- 
mitted require  that  the  criminals  should  be  surrendered  to  justice, 
and  justice  can  be  better  done  in  the  country  in  which  the 
offence  is  committed,  I  cannot  see  that  there  is  any  violation  of 
national  dignity  or  character  in  doing  that  which  is  expedient  and 
desirable  to  promote  the  interests  of  justice.  And,  looking  to  the 
ground  of  convenience,  I  think  that,  if  the  treaty  and  the  Act 
were  not  capable  of  the  construction  I  put  upon  them,  the  feeling 
of  the  country  would  probably  be  to  amend  them.  And,  as  the 
words  are  strong  enough  to  include  the  case  of  firacy  jure  gentium, 
and  I  see  no  reason  for  a  more  limited  construction,  I  think  that, 
if  there  was  a  primd  facie  case  of  such  piracy  before  the  magistrate, 
the  case  comes  within  the  Act.  It  is  impossible,  in  my  opinion, 
to  limit  the  word  '^jurisdiction"  by  the  insertion  of  the  word 
*^  exclusive,"  and  on  that  point  I  am  inclined  to  adopt  the  riew 
taken  by  Mr.  Lush,  that  the  true  meaning  of  the  word  is  the  area 
over  which,  whether  it  be  land  or  sea,  the  laws  of  the  particular 
State  prevail ;  and,  inasmuch  as  it  is  conceded  that  the  ship  of  ft 
certain  territory  is,  constructively,  part  of  its  territory,  or,  at  all 
events,  a  place  where  its  laws  prevail,  this  ship  was  within  the 
jurisdiction  of  the  United  States.  I  feel,  therefore,  bound  (though 
I  regret  to  differ  from  my  learned  brethren),  in  adherence  to  tiie 
view  which  I  take  of  the  statute,  to  hold  that  this  case  comes 
within  it,  and  therefore  that  the  prisoners  are  not  entitled  to  be 
discharged.  As  to  the  other  question,  whether,  supposing  piracy 
jure  gentium  to  be  within  the  Act,  there  was  sufficient  primd  fade 
evidence  of  it,  I  agree  in  everything  Mr.  James  said  as  to  acts 
done  with  the  intention  of  acting  on  the  behalf  of  one  of  the  belli- 
gerent parties  ;  and  I  concur  in  thinking  that  persons  so  acting, 
though  not  subjects  of  a  belligerent  State,  and  though  they  mav 
be  violating  the  laws  of  their  own  country,  and  may  even  be  sub- 
ject to  be  dealt  with  by  the  State  against  whom  they  thus  act 
with  a  rigour  wiiich  happily  is  unknown  among  civilised  nations  in 
modern  wiirl'arc,  yet  if  the  acts  were  not  done  with  a  piratical 
intent,  but  with   an  honest  intention  to  assist  one  of  the  belli- 
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erentSy  such  persons  cannot  be  treated  as  pirates.     But  then  it  is         ^ 
ot  because  they  assume  the  character  of  belligerents  that  they      "^^JJ^* 
in  thereby  protect  themselves  from  the  consequences   of  acts      othebs. 

3aUy  piratical.     Now,  here  it  is  true  that  the  prisoners  at  the        

me  said  they  were  acting  on  behalf  of  the  Confederates,  and  that        ]^ 

as  equivalent  to  hoisting  the  Confederate  flag.     But  then  pirates  Extradition  Act 

>metimes  hoist  the  flag  of  a  nation  in  order  to  conceal  their  real  «"^  treatfj^ 

laracter.     No  doubt,  primd  facie  the  act  of  seizing  a  vessel,  say-      ^'•«<y- 

ig  at  the  same  time  that  it  is  seized  for  the  Confederates,  may 

iise  a  presumption  of  such  an  intention ;  but  then  all  the  circum- 

;ances  must  be  looked  at  to  see  if  the  act  was  really  done  pirati- 

illy,  which  would  be  for  the  jury,  and  I  cannot  say  that  the 

tartrate  was  not  justified  in  committing  the  prisoners  for  triaL 

b  IS,  however,  unnecessary  to  say  more  upon  this  point,  as,  upon 

le  main  question,  my  learned  brethren  (for  whose   opinions  I 

ave  the  utmost  deference,  and  who,  I  have  no  doubt,  are  right) 

re  of  opinion  in  favour  of  the  prisoners,  and  therefore  they  will 

e  discharged. 

Crompton,  J. — T  desire  to  speak  with  great  deference,  as  I 
id  not  hear  the  argument  when  the  rule  for  the  habeas  corpus  was 
•gued.  This  is  a  motion  on  the  return  to  the  habeas  corpus  to 
ischarge  the  prisoners  on  the  ground  that  the  custody  is  illegal. 

agree  with  Cockburn,  C.J.,  that  it  is  not  necessary  that  there 
lould  be  any  foreign  proceedings  before  proceeding  in  this  country 
ader  the  statute.  All  we  have  to  consider  is,  whether  there  was 
ly  evidence  on  which  the  magistrate  could  reasonably,  in  the 
tercise  of  his  discretion,  commit  these  prisoner  to  gaol  for  the 
urpose  of  being  delivered  up  to  the  United  States  authorities. 
:  is  not  a  convenient  practice  for  this  Court  to  interpose  before 
le  magistrate  has  decided,  but  in  the  present  case  lie  has  asked 
jr  assistance.  In  determining  this  case,  we  must  see  if  there 
ould  be  anything  illegal  in  the  magistrate's  committing  these 
risoners  to  gaol  under  the  Act.  We  are  not  the  proper  parties  to 
idge  of  the  evidence,  but  we  have  the  power  of  saying  thai  there 

no  evidence  before  him  on  which  he  ought  legally  to  come  to  the 
>nclusion  to  commit  them  to  gaol.  I  cannot  say  that  the  magis- 
ate  ought  not  to  commit  them,  on  the  ground  that  the  act 
Due  was  something  like  a  belligerent  act;  for,  looking  at  the 
irreptitious  way  in  which  the  prisoners  went  on  board  and 
►ok  the  vesssel,  there  was  evidence  that  this  was  piracy.  Upon 
lis  point  I  quite  concur  with  my  Lord,  because  it  is  not  for  us  to 
eign  the  effect  of  the  evidence,  which  is  for  the  magistrate,  and  all 
e  can  consider,  is  whether  there  is  enough  to  justify  a  committal ; 
id  I  agree  with  my  Lord  that  we  cannot  say  that  there  is  not. 
ut  upon  the  other  and  the  main  question  I  have  come,  after 
careful  consideration  of  the  case,  to  a  different  conclusion.  The 
reamble  of  a  statute  is  a  good  key  to  its  meaning,  and  here  the 
reambic  of  the  statute  points  clearly  to  offences  committed 
ithin  the  jurisdiction  of  either  of  the  contracting  States — that 
,  within  the  jurisdiction  of  one  of  them^  and  not  of  the  other. 
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^«         It  goes  on  to  speak  of  persons  who,  having  committed  certain  crimes 


AMD 


within  the  jurisdiction  of  one  of  the  two  countries  (that  is,  as  I  read 

OTHKR8.      it,  of  one  of  them  and  not  of  the  other),  shall  "  seek  an  asylum  " 

-—        and  be  found  in  the  territory  of  the  other.     Now,  an  ^*  asylum " 

*       surely  means  a  place  where  the  criminal  is  safe  from  prosecution 

ExtraditumAc$  Or  pursuit^  not  a  place  where  he  may  be  tried  and  convicted.  The 
"'•JfJ^y^  enactments  of  the  statute  apply  to  cases  in  which  persons  having 
*^*^'  committed  murder  or  piracy  or  robbery  within  the  jurisdiction  of 
the  United  States,  afterwards  seek  an  asylum  or  are  found  in 
British  territory ;  and  it  appears  to  me  that  they  mean  only  cases 
of  crimes  committed  within  the  peculiar  jurisdiction  of  the  United 
States.  And  that  phrase,  of  course,  could  not  be  applied  where 
the  crime  is  equally  within  the  jurisdiction  of  every  nation  in 
the  world,  as  is  piracy  jure  gentium.  It  would  not  be  a  proper 
use  of  words  to  say  that  such  a  crime  was  committed  within  the 
jurisdiction  of  the  United  States.  The  words,  **  within  the  juris- 
diction of  either  of  the  contracting  States,"  mean  within  the 
jurisdiction  of  either  of  them  respectively  or  relatively  to  each 
other — I.  e.y  of  one  of  them  and  not  of  the  other.  But  here  the 
crime  was  within  the  jurisdiction,  not  only  of  both  of  them,  bat 
of  every  nation  in  the  world.  Then  the  persons  charged  are  to 
be  "  delivered  up  to  justice" — that  is,  to  the  justice  of  the  country 
where  justice  can  be  done,  implying  that  they  are  in  a  country 
where  it  cannot  be  done.  Otherwise,  when  the  men  were  actually 
committed  for  trial  in  this  country,  they  might  be  claimed,  to  be 
tried  abroad,  which  surely  would  be  a  strange  construction  of  the 
Act.  Indeed,  according  to  that  construction,  one  does  not  see 
why  they  might  not  be  claimed  back  again  by  this  country.  For 
this  is  clearly,  if  anything,  a  case  of  piracy  Jtir^^en/ium,  and  triable 
in  either  country.  The  fact  that  the  men,  being  in  the  ship,  seized 
it,  makes  no  difference ;  it  is  equally  piracy  unless  it  was  an  act 
of  belligerency  ;  but,  if  such,  more  so  on  that  account  than  if  the 
men  had  been  in  another  ship.  No  doubt,  in  either  case,  it  would 
be  within  the  jurisdiction  of  the  United  States,  but  that  would  be 
a  jurisdiction  shared  equally  with  the  whole  world.  Is  that  a  case 
within  the  meaning  of  the  Act  ?  Surely  it  would  be  a  strange  con- 
struction of  its  terms,  and  it  must  mean  peculiar  and  excluave 
jurisdiction.  The  case  here  was  near  American  waters,  but  would 
be  the  same  in  principle  if  it  had  occurred  in  the  Chinese  seas. 
Whether  the  Act  would  apply  in  all  cases,  even  of  piracy  by 
American  subjects  in  distant  seas,  it  is  not  necessary  to  detennine. 
It  is  not  to  be  lost  sight  of  that  the  statute,  in  my  view  of  it, 
carries  out  what  was  deemed  by  some  writers  to  be  the  obligation 
of  international  law  before  it  passed — viz.,  to  deliver  up  criminals 
who  could  not  be  tried  here.  My  view  of  the  Act  is  also  confirmed 
by  some  high  American  authorities  who  have  been  referred  ta 
[He  here  referred  to  the  following  extracts  from  a  speech  of 
the  Hon.  J.  Marshall,  delivered  in  the  House  of  Represen- 
tatives of  the  United  States,  in  Nash's  case  (5  Wheaton's 
Reports,  |appendix): — *^  The  well-considered  opinion  of  the  Ameri- 
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can  Government  is,  that  the  jurisdiction  of  a  nation  at  sea  is         ^ 
personal,  reaching  its  *  own  citizens  only,'  and  that  this  is  the  ap-        ^^^ 
propriate  part  of  each  nation  on  that  element."    "  A  pirate,  under      othkrs. 

the  law  of  nations,  is  an  enemy  of  the  human  race.     Being  the        

enemy  of  all,  he  is  liable  to  be  punished  by  alL      Any  act  which        ^^^' 
denotes  this  universal  hostility  is  an  act  of  piracy.     Not  only  an  Extradition  Act 
actual  robbery,  therefore,  but  cruising  on  the  high  seas  without   and  treaty- - 
commission,  and  with  intent  to  rob,  is  piracy.     This  is  an  offence  ''^' 

against  all  and  every  nation,  and  is  therefore  alike  punishable  by 
ail.  But  an  offence  which  in  its  nature  affects  only  a  particular 
nation  is  only  punishable  by  that  nation.  A  statute  may  make 
any  offence  piracy,  committed  within  the  jurisdiction  of  the  nation 
passing  the  statute,  and  such  offence  will  be  punishable  by  that 
nation.  But  piracy  under  the  law  of  nations,  which  only  is  punish- 
able by  all  nations,  can  only  consist  in  an  act  which  is  an  offence 
against  all.  No  particular  nation  can  increase  or  diminish  the  list 
of  offences  thus  punishable."]  So  the  able  judgment  of  Mr.  Justice 
Nelson  in  the  case  o{  Be  Kain  (14  Howard's  American  Reports, 
137) :  "  The  two  nations  agree  that  upon  mutual  requisition  by 
them,  or  their  officers  or  authorities  respectively  made,  t.  «.,  on  a 
requisition  made  by  either  one  Government,  or  by  its  ministers  or 
officers  properly  authorised,  upon  the  other,  the  Government  upon 
whom  the  demand  is  thus  made  shall  deliver  up  to  justice  all 
persons  charged  with  the  crimes  as  provided  in  the  treaty,  who 
shall  have  sought  an  asylum  within  her  territorities.  In  other 
words,  on  a  demand  made  by  the  authority  of  Great  Britain  upon 
this  Government,  it  shall  deliver  up  the  fiigitive;  and  so  in 
respect  to  a  demand  by  the  authorities  of  this  Government  upon 
her.  This  is  the  exact  stipulation  entered  into  when  plainly 
interpreted.  It  is  a  compact  between  the  two  nations  in  respect 
to  a  matter  of  national  concern — the  punishment  of  criminal 
offenders  against  their  laws — and  where  the  guilty  party  could  be 
tried  and  punished  only  within  the  jurisdiction  whose  laws  have 
been  violated."  Taney,  C.  J.,  and  the  other  judges  referred  to  this 
lodgment  as  containing  an  exposition  of  the  law  on  which  they 
based  their  own  judgments,  ana  the  result  is,  that  in  their  opinion 
the  statute  only  applies  in  cases  where  the  fugitives  could  only  be 
tried  in  the  territory  to  which  it  was  proposed  to  deliver  them  up. 
It  is  diiBScult  to  see  that  two  great  maritime  nations  would  have 
given  up  their  jurisdiction  to  try  pirates  whenever  they  were 
caught.  Take  the  case  of  a  pirate  taking  an  American,  an 
English,  and  a  French  vessel,  on  the  same  day,  in  some  of  those 
distant  seas  where  pirates  abound.  Why  should  not  the  courts  of 
either  of  the  three  countries  in  which  the  pirates  might  be  found 
do  justice  upon  them?  It  is  said  that  we  must  trust  to  the  discre* 
tion  of  the  other  State  that  it  will  not  demand  extradition  in  cases 
where  it  is  unreasonable  to  do  so.  But  that  is  a  very  dangerous 
doctrine,  to  which  1  cannot  subscribe ;  and  I  think  it  is  far  more 
wise  to  construe  the  Act  in  such  a  way,  if  we  can,  as  to  exclude 
cases  in  which  the  demand  would  be  unreasonable.     At  first  sight 
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^         it  certainly  occurred  to  me  that  the  word  **  piracy,"  in  its  primary 

Tnd"      sense,   was  against  my   reading   of  the   statute;   but   that  was 

OTHERS,      answered  by  Mr.  James  in  his  able  argument,  for  he  stated  that 

there  were  some  species  of  piracy  by  the  municipal  law  of  America 

15.^'       not  piracy  by  our  law.     It  was  said  by  Mr.  Lushington  that  the 
fz^riMii^ionilc^  jurisdiction  would  depend  upon  whether  the  ship  was  the  ship  of 
and  treaty-^  ouc  nation  or  of  another,  Dut  that  can  hardly  be  so.     It  is  an 
^^ocy-      offence  against  all  nations.     The  pirates  are  not  English  pirates  or 
American  pirates,  but  pirates  against  all  nations.     The  principal 
argument  in  support  of  the  committal  was  founded  upon  the  fact 
that  the  ship  was  American,  and  it  was  argued  that  therefore  the 
case  was,  in  some  peculiar  way,  within   American  jurisdiction. 
But  I  doubt  that.     The  piracy — if  piracy — was  not  altered  in 
character  because  committed  in  the  ship  itself  which  was  seized. 
Suppose  the  prisoners  had  been  in  a  ship  of  their  own,  and  sunk 
the  other,  witnout  ever  going  into  it  ?  It  would  be  the  same  offence, 
and  equally,  in  both  cases,  it  would  be  within  the  common  juris- 
diction of  the  courts  of  all  nations.     And  it  does  not  appear  to 
me,  therefore,  that  it  could  be  said  to  be  within  the  jurisdiction  of 
the  United  States  more  than  of  any  other  country.     Nor  can  I  see 
that  in  this  statute  the  two  States  have  given  up  their  jurisdiction 
to  try  pirates  whenever  they  can  take  them.     I  think^  upon  the 
whole,  that  the  case  is  not  within  the  statute,  which  I  read  as  being 
limited  to  piracy  committed  within  the  peculiar  jurisdiction  of  the 
United   States.     If,    therefore,  this  was   a   belligerent   act,  the 
prisoners  are  entitled  to  our  judgment ;  but  if  not — and  I  think 
it  was  not,  but  a  charge  of  piracy  contra  jus  gentium — in  my  view, 
the  case  is  not  within  the  statute.     The  prisoners  are  therefore 
entitled  to  be  discharged. 

Blackburn,  J. — ^I  agree  with  my  brother  Crompton  in  think- 
ing that  the  prisoners  ought  to  be  discharged.  They  have  been 
committed  to  gaol  on  a  warrant  under  the  Extradition  Act,  and 
the  question  is,  what  is  the  state  of  things  required  to  authorise 
their  being  committed  to  gaol  for  the  purpose  of  being  delivered 
up  to  the  United  States  authorities  ?  There  would  be  no  right  so 
to  commit  but  for  the  6  &  7  Vict.  c.  76.  That  Act  was  passed  for 
carrying  out  a  treaty  between  this  country  and  the  United  States, 
for  the  apprehension  of  certain  offenders,  and  the  Act  recites  part 
of  the  treaty,  and  the  words  of  the  statute  are  to  be  constru^  a« 
if  it  had  been  a  contract  between  two  subjects.  Looking  at  the 
words  alone,  I  think  it  would  apply  to  crimes  committed  within 
the  jurisdiction  of  one  of  the  contracting  countries  only,  and  Dot 
to  crimes  within  the  jurisdiction  of  both.  I  think  this  is  clear, 
whether  we  look  to  the  terms  of  the  Act,  or  to  its  obvious  object. 
The  main  argument  in  favour  of  the  opposite  view  is  founded 
upon  the  force  of  the  word  "  piracy,"  which,  it  is  urged,  in  its 
primary  sense,  means  piracy  jure  gentium^  and  so  must  apply  to 
cases  within  the  jurisdiction  of  both  countries,  and  no  doubt  it 
would  include  such  piracy  if  it  stood  alone ;  but  then  there  are 
the   words  ^'  committed  within  the  jurisdiction   of  the   United 
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States,*'  which  run  through  the  Act  and  are  its  governing  words.  ^ 

The  question  is  not  one  of  territorial  jurisdiction,  but  of  piracy,      ^^^^^ 
which  is  quite  different.     There  are  a  great  many  offences  called      others. 

piracy  which  are  not  piracy  by  the  law  of  nations.     Offences  of        

piracy  in  which  there  is  a  common  jurisdiction  do  not  seem  to  me  ^^^^' 
to  satisfy  the  words  of  the  statute.  In  Kent's  Commentaries  (186)  Extradition  Act 
I  find  it  written :  **  It  is  of  no  importance,  for  the  purpose  of  ond  treaty— 
giving  jurisdiction,  on  whom  or  where  the  piratical  offence  has  Pi^^- 
been  committed.  A  pirate  who  is  one  by  the  law  of  nations  may  be 
tried  and  punished  in  any  country  where  he  may  be  found,  for  he 
is  reputed  to  be  out  of  the  protection  of  all  laws  and  privileges. 
The  statute  of  any  Government  may  declare  an  offence  committed 
on  board  its  own  vessels  to  be  piracy,  and  such  an  offence  may  be 
punishable  exclusively  by  the  nation  which  passes  the  statute. 
Bat  piracy,  under  the  law  of  nations,  is  an  offence  against  all 
nations,  and  punishable  by  all."  Such  is  the  law  as  laid  down  by 
that  great  American  authority,  and  it  is  also  perfectly  good 
English  law,  and  both  countries  must  be  supposed  to  have  entered 
into  the  treaty  with  a  full  knowledge  of  it.  Whv,  then,  should 
piracy  by  the  law  of  nations  be  deemed  within  the  jurisdiction 
peculiarly  of  one  of  the  two  States  ?  It  would  be  so  if  it  were  piracy 
only  by  its  own  municipal  law.  The  American  citizen,  who  has  done 
an  act  declared  to  be  piracy  by  American  statutes,  would  be  within 
American  jurisdiction,  and  the  English  subject  who  has  done  an 
act  which  was  declared  piracy  by  an  English  statute  would  be 
within  English  jurisdiction  ;  and  such  piracy,  no  doubt,  would  be 
within  the  treaty,  and  America  would  give  up  an  English  subject 
who  liad  committed  piracy  by  English  law,  and  England  would 
give  up  American  subjects  who  had  committed  piracy  by  Ameri- 
can law.  But  the  man  who  has  committed  pirsLCj  jure  ffentium  is 
equally  within  the  jurisdiction  of  either  country,  and  peculiarly 
in  the  jurisdiction  of  neither,  and  so  is  not  within  the  meaning  or 
the  miscl^ief  of  the  statute.  I  therefore  think  that  in  a  case  of 
municipal  piracy  the  accused  ought  to  be  delivered  up  under  the 
Act,  but  the  case  of  j}\T&cy  jure  gentium  is  not  within  the  words  or 
mischief  of  the  Act,  as  I  think.  It  is  true  there  may  be  cases  in 
which  it  may  be  more  convenient  that  the  prisoners  should  be 
tried  in  one  country  than  in  another,  but  this  is  a  question  not  of 
convenience,  but  of  jurisdiction.  No  power  is  given  to  us  by  any 
other  Act  to  send  accused  persons  to  another  country  for  trial 
where  a  trial  can  be  more  conveniently  had.  The  question  then 
comes  round  to  this,  whether  this  was  pirsLcy  jure  gentium  or  not? 
It  strikes  me  that  there  was  such  an  amount  of  evidence  of  its 
being  piracy  jure  gentium  as,  if  the  case  had  been  before  a  jury,  the 
judge  would  not  have  been  justified  in  withdrawing  it  from  them. 
I  do  not  wish  to  prejudge  the  case,  and  all  I  say  is,  that  there  is, 
upon  the  depositions,  a  case  of  that  sort.  As  to  the  evidence,  its 
effect  would  be  for  the  jury,  and  though  the  Confederate  States 
are  not  recognised  as  independent,  they  are  recognised  as  a  belli- 
gerent power,  and  there  can  be  no  doubt  that  parties  really  acting 


640  CRIMINAL  LAW   CASES. 

^«         on  their  behalf  would  be  justified.     But  the  case  is  either  one  o 

A^Ni^*      piracy  by  the  law  of  nations — in  which  case  the  men  cannot  be 

OTHERS,      given  up,  because  they  can  be  tried  here — or  it  is  a  case  of  an  act 

of  warfare,  in  which  case  they  cannot  be  tried  at  all ;  and  as  they 

I t'       are  now  detained  for  the  purpose  of  their  being  delivered  up  to 

ExtradUtonAct  the  American  Government,  they  are  entitled  to  be  discharged. 
and  treaty^  Shee,  J. — I  have  had  the  advantage  in  this  case  of  bearing  two 
*racy,  arguments,  one  on  the  motion  for  the  rule,  and  another  on  the 
motion  for  the  discharge  of  the  prisoners,  and  I  have  referred  to 
and  considered  the  cases  which  have  been  cited.  The  crime  wiUi 
which  the  prisoners  are  charged  as  described  in  the  return,  and  as 
appears  on  the  depositions,  is  piracy  on  the  high  seas,  a  crime  of 
pre-eminent  enormity,  and  which,  by  the  law  of  nations,  is  justici- 
able wherever  the  oflTender  may  be  found.  It  is  not,  in  my 
opinion,  the  crime  for  which,  under  the  name  of  piracy,  extradi- 
tion is  stipulated,  in  the  treaty  of  the  9th  August,  1842 ;  the  pro- 
visions of  that  treaty  were  not  needed  for,  nor  are  they,  as  it 
appears  to  me,  applicable  to,  its  repression.  The  treaty  provides 
that  persons  charged  with  having  committed  the  crimes  of  murder, 
piracy  (not  piracy  on  the  high  seas),  arson,  robbery,  or  forgery, 
within  the  jurisdiction  of  the  United  States,  and  seeking  an  asylom 
in  or  found  in  the  territories  of  our  Sovereign,  shall,  on  the  requiri- 
tion  of  the  United  States,  be  delivered  up  to  justice.  The  object 
of  the  10th  article  of  the  treaty,  as  appears  from  its  provisions  aod 
from  the  title  and  enacting  clauses  of  the  6  and  7  Vict.  c.  76,  which 
gave  effect  to  it,  was  to  legalise  the  apprehension  within  the  terri- 
tories of  the  Queen  of  persons  charged  with  the  commission  of  the 
crimes  mentioned  in  the  treaty  within  the  jurisdiction  of  the 
United  States  for  the  purpose  of  their  surrender  to  that  jurisdic- 
tion. The  persons  whose  apprehension  and  extradition  are  con- 
tracted for  by  the  treaty  and  authorised  by  the  Act  of  Parliament 
are  persons  "fugitive"  from  the  justice  of' the  United  States,  and 
**  seeking  an  asylum"  that  is  (but  for  the  treaty  and  the  Act  of 
Parliament)  safe  in  the  asylum  of  the  territories  of  our  Queen, 
because  not  liable  to  be  arraigned  before  her  tribunals.  The 
words  "surrender,"  "  deliver  up  to  justice,"  mean  deliver  from  an 
asylum  or  place  of  safety  up  to  justice,  that  is  to  the  ministers 
of  justice  of  the  United  States,  by  whose  courts,  only,  on  the 
persons  charged  with  the  crimes  imputed,  justice  can  be  done. 
Kead  with  reference  to  the  declared  object  of  the  treaty  and  the 
Act  of  Parliament,  and  by  the  light  in  which  the  words  **  fugitive/ 
"seeking  an  asylum,"  "  surrender,"  "deliver  up  to  justice,"  afford, 
the  words  "within  the  jurisdiction"  must,  as  I  think,  mean  within 
the  exclusive  jurisdiction  of  the  United  States,  and  cannot  be  held 
to  extend  to  crimes  not  within  any  jurisdiction  exclusively — but 
justiciable  wherever  the  person  charged  with  having  committed 
them  may  be  found.  It  is  injurious  to  suppose  that  a  State  should, 
in  a  public  treaty,  admit  the  possibility  of  its  unwillingness  or 
inability  to  do  justice  by  binding  itself  to  surrender  to  the  justice 
of  another  State  persons  charged  with  the  commission  of  crimee 
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which  it  would  be  the  duty  of  both  to  punish,  and  over  which         ^« 
both  would  have  jurisdiction.     Had  this  been  intended,  provision        ^^^ 
would  surely  have  been  made  for  the  case  of  justice  by  acquittal      others. 

or  conviction  having  been  done  by  one  State  before  cognizance  of       

the  crime  taken  by  the  other — for  pleas  of  autrefois  convicty  or  ]^' 
autrefois  acquit — familiar  in  this  case  to  the  jurisprudence  of  both  Extradition  Act 
States,  and  for  proof  by  the  record  of  conviction  or  acquittal —  ^^  treaUf— 
that  the  crime  for  which  the  offender  had  been  in  jeopardy  was  '^'•*^- 
the  crime  for  which  extradition  was  claimed.  But  the  treaty  and 
the  Act  of  Parliament  contain  no  such  provisions^  though  stipula- 
tions for  the  extradition  of  criminals  had  been  long  in  force 
between  the  two  Governments,  and  the  meaning  of  the  words 
^'  within  the  jurisdiction"  had  been  the  subject  of  serious  discus- 
sion between  them.  Upon  the  words,  therefore,  of  the  treaty  and 
the  Act  of  Parliament  alone,  I  should  have  been  prepared  to  hold 
that  the  words  "  within  the  jurisdiction"  mean  within  the  exclu- 
sive jurisdiction  of  the  State  requiring  the  extradition.  We  have 
been  invited,  however,  to  consider — and  I  think  we  must  consider 
—the  state  of  the  law  m  the  United  States  as  respects  piratical 
offences  before  the  date  of  the  treaty,  in  order  the  more  satisfac- 
torily to  determine  to  what  extent  the  provisions  of  the  treaty 
would  take  effect  if  the  word  *^  exclusive"  were  added  to  the  words 
^^  within  the  jurisdiction,"  that  is,  first,  within  the  exclusive  jurisdic- 
tion of  the  United  States  as  respects  the  place  where  the  offence  was 
committed  ;  secondly,  within  the  exclusive  jurisdiction  of  the  United 
States  as  respects  the  person  by  whom  the  offence  was  committed. 
It  will  be  seen,  I  think,  on  reference  to  the  legislation  of  the 
United  States  before  and  at  the  time  the  treaty  was  signed,  that 
consistently  with  that  legislation,  the  words  "  within  the  Jurisdic- 
tion" in  both  of  these  meanings  may  have,  as  respects  oflfences  of 
a  piratical  character,  a  very  extensive  range,  without  including 
the  crime  of  piracy  on  the  high  seas.  The  Constitution  of  the 
United  States  gave  power  to  the  Congress  to  define  among  other 
crimes  the  crime  of  piracy.  It  was  inherent  in  the  sovereignty  of  the 
United  States,  as  respects  the  subjects  of  the  United  States,  to 
designate  as  piracy,  and  punish  as  piracy,  crimes  committed  within 
its  jurisdiction  which  were  not  piracy  on  the  high  seas,  not  piracy 
by  the  law  of  nations.  The  Act  of  Congress  of  the  30th  April 
1790  provides  "that  if  any  person  shall  commit  upon  the  high 
seas,  or  in  any  river,  haven,  basin,  or  bay  out  of  the  jurisdiction  of 
any  particular  State,  murder  or  robbeiy,  or  any  other  offence 
which  if  committed  within  the  body  of  a  country  would  by  the  laws 
of  the  United  States  be  punishable  with  death,  or  if  any  captain  or 
mariner  of  any  ship  or  other  vessel  shjill  piratically  and  feloniously 
run  away  with  such  ship  or  vessel,  or  any  goods  or  merchandise 
to  the  value  of  fifty  dollars,  or  yield  up  such  ship  voluntarily  to 
any  pirate ;  or  if  any  seaman  shall  lay  violent  hands  on  his  com- 
mander, thereby  to  hinder  and  prevent  his  fighting  in  defence  of 
his  ship  or  goods  committed  to  his  trust,  or  shall  make  a  revolt  in 
the  ship,  every  such  offender  shall  be  deemed,  taken  and  adjudged 
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^«  to  be  a  pirate  and  a  felon,  and  being  thereof  convicted  shaD  suffer 
^'and'*  death.  And  that  if  any  citizen  shall  commit  any  piracy  or 
OTHERS.      robbery  aforesaid,  or  any  act    of    hostility  against    the    United 

States,  or  any  citizen  thereof  upon  the  high  seas,  under  colour  rf 

^f^*        any  commission  from  any  foreign  prince  or  State  or  on  pretence  of 
ExtradHion  Ad  i^vithority  from  any  person,  such  offender  shall,  notwithstan£iig 
and  treaty—   the  pretence  of  any  such  authority,  be   deemed,    adjudged   and 
Piracy.       tafeen  to  be  a  pirate,  felon,  and  robber,  and  on  being  thereof  con- 
victed shall  suflFer  death."     These  provisions,  most  of  which  are 
with  little  more  than  verbal  alteration  taken  from  our  own  statute- 
book,  include  as  respects  citizens  of  the  United  States,  and  persoiu 
owing  temporary  allegiance  to  them  in  return  for  the  protection 
of  themselves,  not  only  piracy  by  the  law  of  nations,  but,  as  respects 
citizens,  oflfences  also  which  are  piracy  because  the  municipal  law- 

S'vers  have  chosen  so  to  call  them.  By  an  Act  of  Congress  of 
[arch  3,  1819,  c.  75,  s.  5,  it  was  enacted  that,  if  any  person  on 
the  high  seas  should  commit  the  crime  of  piracy  as  defined  hj  the 
law  of  nations,  he  should  on  conviction  thereof  suffer  death.  By  an 
Act  of  Congress  of  the  5th  of  May,  1820,  it  was  enacted,  "  that  any 
person  who  should  upon  the  high  seas  or  in  any  open  roadstead 
(which  has  been  held  in  the  Supreme  Court  of  the  United  States 
to  be  upon  the  high  seas),  or  in  any  haven,  basin,  or  bay,  or  in  any 
river  where  the  sea  ebbs  and  flows,  commit  the  crime  of  robbery 
in  or  upon  any  ship  or  vessel,  or  upon  any  of  the  ship's  company 
of  any  ship  or  vessel,  or  the  lading  thereof,  such  person  shall  be 
adjudged  to  be  a  pirate,  and  being  convicted  thereof  shall  suflfer 
death.  And  if  any  person  engaged  in  a  piratical  cruise  or  enter- 
prise, or  being  of  the  crew  or  ship's  company  of  any  piratical  ship 
or  vessel,  shall  land  from  such  ship  or  vessel,  and  on  shore  shall 
commit  such  robbery,  such  person  shall  be  adjudged  a  pirate,  and 
on  conviction  thereof  shall  suffer  death."  It  thus  appears  that  the 
Legislature  of  the  United  States,  in  framing  municipal  laws  for 
repression  of  offences  of  a  piratical  character,  has  always  kept  in 
view  and  made  special  mention  of  "piracy  on  the  high  seas,^ 
grouping  with  it,  nowever,  a  large  class  of  offences  which  bear  a 
strong  family  resemblance  to  it,  committed  within  the  territorial 
jurisdiction  of  the  United  States,  but  which  are  not  piracy  by  the 
law  of  nations^ — viz.,  "  robbery  in  any  river,  haven,  basin,  or  bay 
out  of  the  jurisdiction  of  any  particular  State  of  the  United  States, 
upon  any  vessel  or  upon  the  lading  or  ship's  company  of  any  vessel 
in  any  open  roadstead,  haven,  basin,  or  bay,  or  in  any  river  where 
the  sea  ebbs  and  flows."  On  land,  if  the  robbery  be  committed  by 
persons  engaged  in  a  piratical  cruise  or  enterprise,  or  being  of 
the  ship's  crew  or  ship's  company  of  any  piratical  ship  or  vessel, 
who  shall  land  from  such  ship  or  vessel,  and  on  shore  commit  such 
robbery.  Many  of  the  crimes  thus  defined,  though  included  in  a 
list  at  the  head  of  which  is  **  piracy  on  the  high  seas,"  and  classed 
with  it  as  equal  in  guilt  and  deserving  of  equal  punishment,  differ 
from  it  in  the  essential  particular  that  they  are  not  committed  on 
the  high  seas,  but  within  the  territorial  jurisdiction  of  the  United 
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States ;  and  being  committed  within  the  territorial  or  persohal      ,    ^ 
jurisdiction  of   the  United   States,   they  are  thus   oftences,    not       ^'^o^ 
against  our  laws  (though  we  have  laws  to  the  same  effect),  but      others. 

against  the  laws  of  the  United  States.     Regard  being  had  to  this        

legislation,  which  must  have  been  in  full  view  of  the  American        ]^' 
Minister  who  negotiated  this  treaty,  it  is  a  remarkable  feature  of  ExtradUianAct 
the  treaty,  tending  strongly  to  show  that  **  within  the  jurisdiction"  cmdtrtaty^ 
means  within  the  exclusive  jurisdiction,  territorial  or  personal,  of      ^^^' 
the  United   States,  that,  though  "  piracy"  committed  within  the 
jurisdiction  of  the  United  States,  and  (as  if  to  avoid  all  cavil  as  to 
its  meaning)  '^robbery"  are  mentioned,  piracy  on  the  high  seas — 

firacy  by  the  law  of  nations — has  been  omitted.  For  these  reasons 
am  of  opinion  that  the  true  reading  of  the  words  **  within  the 
jurisdiction,"  is  within  the  exclusive  jurisdiction  of  the  State 
requiring  extradition.  And  as  to  the  second  point,  I  agree  with  my 
Lord,  that  the  facts  tend  rather  to  show  that  the  prisoners  acted 
animo  jurandoy  than  animo  belligerandi^  and  that  would  be  sufficient, 
if  the  meaning  of  the  treaty  were  against  them,  to  justify  their 
committal.  And  on  the  points  of  form  I  agree  with  the  rest  of  the 
Court. 

CocKBURN,  C.J. — I  wish  to  add  that  one  of  the  grounds  of 
the  conclusion  to  which  I  came  was,  that  if  we  are  to  eonstrue  the 
statute  as  applying  only  to  cases  of  exclusive  jurisdiction,  this 
consequence  would  follow — that  whenever  an  English  subject  has 
committed  in  Ameiica  a  crime  for  which  he  could  be  tried  there, 
although  he  could  also  be  tried  here,  he  could  not  be  given  up. 
I  do  not  thing  the  Legislature  could  have  contemplated  a  result 
so  mischievous.  However,  as  the  majority  of  the  Court  are  of  an 
opposite  opinion,  the  prisoners  must  be  disclmrged. 

Rule  absolute. 
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COURT  OF  QUEEN'S  BENCH, 

May  9,    1864. 

Ex  PARTE  Pater,  (a) 

(Before  Cockburn^  C.J.,  BlackburNi  Mellor,  and 
Shee,  JJ.) 

Quarter  Sessums^^urisdiction — Contempt  of  court^-^Licence  of  countd, 

A  Court  of  Quarter  Sessions  has  power  to  fine  a  barrister  for  coniempl 
of  Courty  even  though  committed  by  him  in  what  he  believes  to  be  the 
legitimate  exercise  of  his  professional  duty. 

But  if  the  Court  of  Quarter  Session  fines  for  contempt  of  Court  without 
any  reasonable  groundj  this  Court  will  interfere. 

Counsel  has  a  right  tOy  and  may  with  propriety  complain  of  the  appear- 
ance of  partiality  on  the  part  of  any  of  the  jurymen^  but  to  do  so  in 
violent  and  abusive  language^  or  in  a  violent  manner  and  for  the 
purpose  of  insult^  and  in  spite  of  admonition  from  the  Court,  is  a 
contempt 

RULE  nisi  calling  upon  Justices  for  the  county  of  Middle- 
sex, to  shew  cause  why  a  certiorari  should  not  issue  to 
remove  into  this  Court  all  orders  made  by  them  at  the  GrenenJ 
Sessions  holden  for  the  said  county  at  the  Clerkenwell  Sessions 
House,  on  the  22nd  of  March,  1864,  concerning  Thomas  Kennedy 
Pater. 

The  affidavit  of  Thomas  Kennedy  Pater  in  support  of  the  rule 
stated : — 

1.  That  he  was  engaged  as  counsel  to  defend  Robert  Griffiths  on  an 
indictment  for  larceny  on  the  22nd  of  March  last,  at  the  Adjoamed 
General  Sessions  holden  in  and  for  the  county  of  Middlesex,  at  Clerken* 
well,  in  the  Secoml  Court,  before  Joseph  Payne,  Esq.,  acting  as  Depatj 
Assistant-Judge  of  the  said  Court. 

2.  That  in  the  course  of  the  trial  he  urged  to  the  Court  an 
objection  against  the  course  adopted  by  the  prosecuting  counsd, 
when  he  was  interrupted  by  the  foreman  of  the  jury,  who  said, 
"We  know  what  all  this  is  for,  we  know  the  object  of  such  intc^ 
ruptions ;"  and  that  on  another  occasion  during  the  trial  in  the  discharge 
of  his  duty  be  objected  to  the  prosecuting  counsel  examining  his  owo 

(a)  Reported  bj  John  Thompbon,  Esq.,  Barrister-at-Law. 
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witness,  as  if  in  crass-examination,  and  contended  that  as  the  witness      ^*  P"^ 
had  not  shown  himself  to  be  hostile,  it  was  not  open  to  the  learned       Ij^t»R. 
counsel  to  cross-examine  his  own  witness  as  if  he  were  hostile  ;  and         |g^ 

added  that  to  do  so  was  very  objectionable,  as  very  little  pressure  only        

WAS  sometimes  necessary  to  induce  a  person  to  state  that  which  was  not       Quorur 
the  truth ;  and  that  immediately  after  he  had  made  this  objection  he  was     j®"««>»w— 
again  interfered  with  by  the  said  foreman,  who  said  that  " counsel  had      Cowribv 
no  right  to  insinuate  that  the  witness  was  not  speaking  the  truth."     To      ocmmeL 
which  he  replied  that  it  would  be  as  well  for  him  '*  not  to  get  into  colli* 
sion  with  him**  (Mr.  Pater). 

3.  That  these  interferences  were  entirely  unchecked  by  the  Court,  and 
were  in  tone  and  character  such  to  lead  him  (Mr.  Pater)  to  believe  that  the 
foreman  had  prejudged  the  case,  and  in  consequence  of  that  belief  he,  in  his 
address  to  the  jury,  made  the  following  observation:  '*I  thank  God  that 
there  is  more  than  one  juryman  to  determine  whether  the  prisoner  stole 
the  property  with  which  he  is  charged  ;  for  if  there  were  only  one,  and 
that  one  the  foreman,  from  what  has  transpired  to-day  there  is  no  doubt 
what  the  result  would  be.'' 

4.  That  the  said  Deputy  Assistant-Judge  immediately  said  that  that 
was  a  very  improper  observation  to  make,  and  insisted  upon  its  with- 
drawal, and  upon  his  (Mr.  Pater's)  declining  to  do  so,  he  said  he  should 
take  down  the  observation,  and  consult  the  Assistant-Judge,  W.  H. 
Bodkin,  Esq.,  who  was  sitting  as  judge  in  the  other  court,  as  to  what 
should  be  done,  and  went  to  the  other  court  for  that  purpose,  and  on  his 
return  said  he  had  consulted  the  Assistant-Judge  in  reference  to  this 
matter,  but  it  was  his  opinion  that  at  that  stage  it  would  not  be  fair  to 
interfere,  as  it  might  prejudice  the  case  against  the  prisoner  at  the  bar, 
but  when  it  was  concluded,  they  should  then  consider  what  course  should 
be  taken  as  regarded  himself.  The  said  W.  H.  Bodkin,  Esq.,  sat  and 
acted  as  Assistant-Judge  of  the  said  sessions  in  the  first  court  during 
the  said  sessions,  and  during  the  day  when  the  said  fine  was  imposed. 

5.  That  he  then  resumed  his  address  to  the  jury,  and  at  the  conclu- 
sion of  the  trial,  and  after  the  prisoner  was  convicted  and  sentenced,  the 
said  .^istant- Judge  came  into  the  court  presided  over  by  the  said 
Joseph  Pajme,  Esq.,  and  recommended  him  to  treat  the  observation  set 
ont  above  as  a  contempt  of  Court,  and  to  inflict  upon  him  a  fine  of  £20  ; 
and  he  was,  a  short  time  afterwards,  fined  £20  by  the  said  J.  Payne,  Esq. 

6.  That  before  the  fine  was  inflicted  he  wished  to  address  the  Court, 
but  the  said  J.  Payne,  Esq.,  declined  to  hear  him,  and  the  fine  was 
imposed  without  an  opportunity  having  been  given  to  him  to  show 
cause  why  the  fine  should  not  be  inflicted. 

7.  That  in  making  the  observations  set  forth  in  paragraphs  2  and  8, 
he  said  that  he  (Mr.  Pater)  acted  donate,  and  according  to  the  best  of 
his  judgment  in  discharge  of  the  duty  which  he  owed  to  his  client,  and 
that  he  had  no  thought  of  offering  any  contempt  to  the  Court. 

The  affidavit  of  Joseph  Payne,  Esq.,  the  Deputy  Assistant- 
Judge,  stated  (among  other  things) : — 

2.  In  the  course  of  the  trial  referred  to  in  the  said  affidavit,  the  said 
T.  K.  Pater  irregularly  told  the  witness  for  the  prosecution  who  was 
under  examination,  that  he  was  not  speaking  the  truth  ;  the  foreman  of 
the  jury  thereupon  said  that  he  thought  the  counsel  had  no  right  to  tell 
the  witness  that  he  was  swearing  falsely.     Whereupon  the  said  T.  K. 
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Pater  immediatelj,  in  a  loud,  offensive,  and  insulting  tone  of  manner 
said  to  the  foreman,  **  You  bad  not  better  not  get  into  collision  with  me, 
Sir,'*  to  which  the  said  foreman  made  no  reply,  and  the  case  for  the 
prosecution  proceeded  to  its  close. 

3.  When  the  said  T.  K.  Pater  rose  to  address  the  jury  on  the  part  of 
the  prisoner,  he  was  in  a  state  of  great  excitement,  and  he  began  his 
address  in  the  following  words :  '^  I  thank  God  there  is  more  than  one 
juryman  to  determine  whether  the  prisoner  stole  these  articles,  for 
if  there  was  only  one  and  that  one  the  foreman,  from  what  has  transpired 
to-day,  there  is  no  doubt  what  the  result  would  be."  The  said  T.  K. 
Pater  also  told  the  said  foreman  that  he  ought  to  be  removed  from  the 
box  and  another  put  in  his  place.  The  above  words  were  uttered  by 
the  said  T.  K.  Pater  in  a  loud,  threatening,  insulting  tone  and  manner, 
and  accompanied  with  violent  gestures  ;  and  the  conduct  of  the  said 
T.  K.  Pater  on  the  said  occasion  appeared  to  me  to  be  calculated  to 
provoke  retaliation  on  the  part  of  the  jury,  and  probably  to  lead  to  t 
breach  of  the  peace. 

4.  I  thereupon  stated  to  the  said  T.  K.  Pater  that  I  thought  this  vras 
hardly  the  way  to  treat  a  gentleman  who  was  discharging  upon  oath  ao 
important  and  compulsory  duty  in  a  court  of  justice,  and  requested  him 
the  said  T.  K.  Pater  to  withdraw  the  expressions  he  had  used,  as  they 
might  be  taken  to  insinuate  that  the  said  foreman  of  the  jury  would  find 
the  prisoner  guilty  on  account  of  the  previous  collision  with  his  counsel, 
to  which  the  said  T.  K.  Pater  answered  that  he  would  repeat  the  words 
again ;  which  he  did,  in  the  same  loud,  offensive  and  insulting  manner 
as  before,  and  also  added  that  if  I  wished  them  to  be  taken  down,  he 
would  repeat  them  again,  and  would  repeat  them  to  the  end  of  time. 

5.  I  thereupon  wrote  down  the  words  before  mentioned,  and  went  into 
the  adjoining  court  to  consult  the  Assistant- Judge,  and  by  his  advice  1 
allowed  the  case  to  proceed  to  the  end  without  further  notice,  in  the 
meantime,  of  the  conduct  and  language  of  the  said  T.  K.  Pater. 

6.  After  the  case  was  over,  I  requested  the  atteridance  of  the  Assistant- 
Judge  in    my   Court,    and    the    said    T.    K.    Pater    was   thereupon 
requested  by  the  said  Assistant- Judge  to  withdraw  the  expressions  be 
had  so  used  as   aforesaid,  the   said  Assistant-Judge  saying   to  him, 
"  Mr  Pater,  now  the  case  is  over,  surely  you  must  see  the  impropriety 
of  such  remarks  as  you  made."       But  the  said  T.  K.  Pater  in  the 
presence  of  the  said  Assistant- Judge,  of  myself,  and  several  other  magis- 
trates, again  refused  to  withdraw  or  in  any  way  qualify  the  expressions 
which  he  had  used,  or  to  make  aliy  apology  for  the  same,  or  for  the 
manner  in  which  he  had  conducted  himself.     Whereupon  the  said  T.  K. 
Pater  was  adjudged  to  have  committed  a  contempt  of  the  said  Court,  and 
for  such  contempt  was  fined  the  sum  of  £20. 

7.  On  the  said  fine  being  imposed,  the  said  T.  K.  Pater  said,  address- 
ing me,  *'  This  shall  not  rest  here.  I  shall  bring  the  subject  under  the 
notice  of  Sir  George  Grey,  and  very  probably  your  removal  from  the 
Bench  will  be  the  result." 

8.  I  say  that  the  conduct,  manner,  and  gestures  of  the  said  T.  K.  Pater 
during  the  proceedings  herein  set  forth  were  violent,  offensive  and 
contemptuous,  and  were,  in  my  judgment,  calculated  to  disturb  and 
obstruct  the  due  and  proper  administration  of  justice. 

9.  I  say  that  on  a  trial  before  me  at  a  former  Sessions  of  the  peace  for 
the  county  of  Middlesex  held  a  few  weeks  before,  as  I  finished  my 
summing-up,  the  foreman  of  the  jury  pronounced  a  verdict  of  guiltj, 
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without  at  that  moment  consulting  his  brother  jurors,  whereupon  the      ^«  porte 
said  T.  K.  Pater  said  to  the  said  foreman  in  a  rude  manner,  *'  You  have       P^ter. 
not  done  your  duty.**    To  this  the  said  foreman  replied  that  they  had         jgg^ 

before  agreed  upon  their  verdict,  but  did  not  think  it  right  to  interrupt        * 

the  summing-up  of  the  judge,  upon  which  the  said  T.  K.  Pater  said  to       Quarter 
the  foreman,  **  You  are  a  wicked  old  man,  and  are  quite  old  enough  to    ^etstum-^ 
know  your  duty  better."    The  whole  of  the  jury  having  expressed  them-       q^}1^ 
selves  strongly  in  reprobation  of  the  conduct  of  the  said  T.  K.  Pater,  I 
forbore  on  that  occasion  to  inflict  any  fine  upon  him,  hoping  that  such 
reprobation  would  be  a  sufficient  warning  to  the  said  T.  K.  Pater  for  his 
future  conduct. 

10.  I  deny  that  before  the  said  fine  was  inflicted  I  declined  to  hear 
the  said  T.  K.  Pater,  and  that  the  said  fine  was  imposed  without  an 
opportunity  being  given  to  the  said  T.  K.  Pater  to  shew  cause  why  it 
should  not  be  in^cted. 

BamU,  Q.C.  and  WeUby  now  shewed  cause^  and  having  read 
the  affidavit  of  Mr.  Payne^  said  that  the  question  was  of  great 
importance  to  the  independence  of  the  Bar^  but  still  more  so  to 
the  administration  of  justice.  Happily  in  the  Superior  Courts 
anch  occurrences  never  arose.  One  of  the  earliest  ana  most  deeply 
implanted  sentiments  in  the  English  mind  and  character  was  one 
of  deep  respect  for  the  sanctity  of  courts  of  justice ;  and  certainly 
in  the  Superior  Courts  such  scenes  never  took  place,  and  it  was 
very  seldom  that  there  was  any  occasion  for  the  interposition  of  the 
judges,  and  whenever  such  occasions  did  arise,  the  least  intima- 
tion from  the  Bench  was  sufficient^  and  was  sure  to  be  at  once 
acquiesced  in.  It  was  due  to  Mr.  Pater  to  notice  that  in  his 
affidavit  he  denied  any  intention  to  offer  any  contempt  to  the 
Court ;  but  when  called  upon  at  the  time  to  explain  or  apologise,  he 
reftised  to  do  so. 

CocKBURN,  C.  J. — There  could  be  no  doubt  that  counsel  had  a 
right  to  appeal  to  the  jury  not  to  be  unduly  influenced  by  the 
opinion  of  any  of  their  number,  and  if  any  of  them  had  expressed 
themselves  strongly  against  his  client  he  had  a  perfect  right  to 
appeal  to  the  rest.  It  not  unfrequently  happened  that  when  a 
jaoge  intimated  his  opinion  to  be  adverse  to  one  of  the  parties,  the 
counsel  appealed  to  the  jury  against  that  opinion,  and  reminded 
them  that  they  were  the  judges  of  matters  of  fact ;  and  so  long  as 
this  was  said  in  a  becoming  manner,  no  judge  would  take  excep- 
tion to  it.  But  it  is  otherwise  when  the  mode  of  making  the 
observation  was  offensive,  and  if  ambiguous,  and  admitting  of  an 
offensive  interpretation,  it  ought  to  be  explained;  and,  in  this 
instance,  the  other  observation  about  removing  the  foreman  from 
the  jury  box  might  serve  to  illustrate  the  spirit  m  which  the  words 
were  spoken  for  which  the  fine  was  inflicted. 

BovilL — A  great  deal  must,  of  course,  depend  on  tone  and 
manner,  as  to  which  only  those  who  were  present  could  judge; 
and  it  was  for  the  Court,  who  adjudged  the  contempt,  alone  to 
determine  whether  what  was  said  amounted  to  contempt.  For  this 
he  cited  Reg.  v.  Davison  (4  B.  &  Aid.  329)  where  the  Lord  Chief 
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Ex  paru  Justice  had  fined  a  party  defending  himself  on  a  charge  of  libel 
^f^  for  observations  deemed  offensive  and  amounting  to  a  contempt. 
1864.        It  was  true  that  was  the  case  of  a  Superior  Court ;  but  in  this 

respect  the  Court  of  Quarter  Sessions  was  in  the  same  position, 

j^^^^L  that  it  could  fine  for  a  contempt  of  Court ;  and  what  was  a  contempt 
Contempt  of  it  was  for  that  Coui*t  itself  to  determine^  subject,  no  doubt^  in  some 
Court  bsf  degree,  to  the  supervision  of  this  Court  to  see  if  there  were 
any  grounds  for  it,  but  not  by  way  of  appeal.  It  must  be 
admitted  that  Mr.  Pater  was  fined  for  no  other  words  than  these : 
"  I  thank  God  there  are  twelve  jurymen,  for  if  it  rested  only  with 
the  foreman  there  would  be  no  doubt  of  the  result."  But  then 
the  meaning  of  the  words  it  was  for  the  Court  to  decide.  Impor- 
tant as  were  the  privileges  of  the  Bar,  the  administration  of  justice 
and  the  protection  of  those  engaged  in  it  were  still  more  important 
Barristers  had  often  been  termed  by  great  judges  '^  ministers  of 
justice,"  and  they  owed  a  duty,  not  merely  to  their  clients,  but  to 
the  Court,  and  this  doctrine  had  been  acted  upon  in  many  ways. 
And  if  a  barrister  unfortunately  so  forgot  himself  as  to  use  wonk 
in  a  tone  and  manner  which  produced  on  the  mind  of  the  presidiag 
judge  the  impression  that  a  contempt  of  Court  had  been  committed, 
it  was  within  the  province  of  the  Court  (if  a  court  of  record)  to  fine 
him  for  that  contempt,  after  dife  opportunity  afforded  him  for 
explanation  or  apology:  {Ex  parte  Fernandez^  10  C.  B.,  N.S.,  3; 
Sheriff  of  Middlesex's  case,  11  A.  &  E.  273). 

Denman,  M'Mahon  and  Kenealy,  in  support  of  the  rule. — It  was 
very  important  to  bear  in  mind  that  the  first  occasion  of  offence 
had  not  been  given  by  Mr.  Pater — no,  nor  even  the  second  ;  for 
first,  the  jury  had  most  improperly  interrupted  him,  and  then  the 
judge  had  altogether  omitted  to  check  or  control  them. 

Mellor,  J. — Certainly  the  observations  of  the  juror  were  most 
improper  and  impertinent. 

Denman. — The  jury  had  no  business  to  interfere  with  counsel. 
That  was  the  province  of  the  presiding  judge. 

CocKBURN,  C.J. — Sometimes  the  observations  of  jurors  are 
useful,  but  then  they  ought  to  be  addressed  to  the  judge. 

Denman, — Just  so;  and  surely,  after  the  judge  had  countenanced 
in  this  case  this  most  improper  interference  of  a  juror,  it  was  most 
unjustifiable  to  fine  counsel  merely  for  remonstrating  against  it 

CoCKBURN,  C.J. — Much  may  depend  upon  tone  and  manner. 

Denman. — JBut  no  tone  or  manner  can  extend  or  enlarge  the 
import  of  words  beyond  the  sense  and  meaning  of  which  they  are 
naturally  capable. 

CoCKBUBN,  C.  J. — The  Court  was  bound  to  protect  the  jury. 

Denman. — Most  certainly,  but  not  from  what  is  admitted  to  be 
a  just  remonstrance ;  for  if  the  interruptions  of  the  jurors  were  im- 
proper, and  the  judge  did  not  check  them,  counsel  had  a  right  to 
remonstrate.  The  arbitrary  judges  who,  in  the  times  of  the 
Stuarts,  fined  jurors  or  witnesses,  tried  to  eke  out  the  alleged 
offences  by  such  epithets  as  "  loud,"  "  offensive,"  or  **  insulting." 
But  they  were  vague  and  unmeaning  phrases.     ^*  Loud !"    Why, 
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judges  sometimes  were  so.  ^'Offensive!"  Why,  most  people  E» p^tru 
found  remonstrances  offensive  when  they  were  in  fault.  **  Insult-  ^^"^ 
ing!"     That  was  to  be  judged  of  by  the  words  used.     And  the        1864. 

words  used  here  had  no  such  meaning,  and  were  not  reasonably  or       

fairly  capable  of  it.     To  allow  a  barrister  to  be  fined  for  contempt    s^nH^ 
for  words  admitted  to  be  in  themselves  unexceptionable,  merely    Contempt  of 
because  the  judge  chose  to  fancy  them  uttered  with  an  offensive      ^^_!? 
meaning,  would  be  a  most  dangerous  precedent.     Why  our  ablest      ^"'"*^ 
and  most  illustrious  advocates  would  have  been  liable  to  be  fined 
either  in  our  own  times  or  times  gone  by,  over  and  over  again  for 
similar  cause.    Had  their  lordships  forgotten  the  instance,  cited  by 
Lord  Campbell,  from  the  celebrated  case  of  The  Dean  of  Si.  Asavh^ 
in  which  Mr.  Erskine  was  counsel?    The  jury  had  returnea  a 
verdict,  *^  Guilty  of  publishing  only,"  upon  whicn  BuUer,  J.  said : 

You  say  he  is  guilty  of  publishing  the  pamphlet,  and  that  the  meaning 
of  the  inuendoes  is  as  stated  in  the  indictment  ? 

Juror. — Certainly. 

Erskine. — ^Is  the  word  "  only"  to  stand  part  of  the  verdict  ? 

Juror. — Certainly. 

Erskine, — Then  I  insist  it  shall  be  recorded. 

BuLLER,  J. — Then  the  verdict  must  be  misunderstood.  Let  me  under- 
stand the  jury. 

Erskine. — ^The  jury  do  understand  their  verdict. 

BuLLER,  J. — Sir,  I  will  not  be  interrupted. 

Erskine. — I  stand  here  as  an  advocate  for  a  brother  citizen,  and  I 
desire  that  the  word  *•  only"  may  be  recorded. 

BuLLER,  J. — Sit  down,  sir;  remember  your  duty,  or  I  shall  be  obliged 
to  proceed  in  another  manner. 

Erskine. — Your  Lordship  may  proceed  in  what  manner  you  think  fit. 
I  know  my  duty  as  well  as  your  Lordship  knows  yours.  I  shall  not 
alter  my  conduct. 

Commenting  upon  tVis,  Lord  Campbell  proceeds  to  observe: 

The  learned  judgo  took  no  notice  of  this  reply,  and,  quailing  under 
the  rebuke  of  his  pupil,  did  not  repeat  the  menace  of  commitment. 
This  noble  stand  for  the  independence  of  the  Bar  would  of  itself 
have  entitled  Erskine  to  the  statue  which  the  profession  affectionately 
erected  to  his  memory  in  Lincoln's  Lin  Hall.  We  are  to  admire  the 
decency  and  propriety  of  his  demeanour  during  the  struggle,  no  less 
than  its  spirit,  and  the  felicitous  precision  widi  which  he  noted  out 
the  requisite  and  justifiable  portion  of  defiance.  The  example  has  had 
a  salutary  eifect  in  illustrating  and  establishing  the  relative  duties  of 
judge  and  advocate  in  England. 

Here  it  was  obvious  the  juror  was  in  the  wrong,  and  Mr.  Payne, 
the  judge,  was  in  the  wrong  for  not  checking  him,  and  so  Mr. 
Pater  was  in  the  right.  Nor  were  there  wanting  similar  instances 
in  o  ir  own  times,  and  even  among  some  of  those  who  were  now  on 
the  bench.  The  Lord  Chief  Justice,  when  at  the  bar,  had  not 
shrunk  from  warmly  remonstrating  with  a  judge  for  some  observa- 
tion which  showed  a  disposition  to  prejudge  the  case  ;  and  two  or 
three  years  ago  Mr.  Serjeant  Shee,  now  on  the  bench,  took  a 
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Ex  parte     similar  course  in  a  case  in  which  a  juror  showed  a  strong  feeling 

^^      against  his   client,    and    the    learned  judge  who  presided  fully 

1864.       approved  that  course.     In  the  present  instance  the  judge  silently 

—        sanctioned  the  improper  conduct  of  the  juror,  and  then,  when  the 

j^^^^^    counsel  remonstrated,  fined  him  for  contempt.     Such  a  precedent 

Contempt  of   would  be  most  dangerous,  and  would  afford  to  arbitrary  Judges  and 

C5Mr^      Courts  of  Quarter  Sessions  all  over  the  country  a  ve^  easy  method 

cowueL      ^£  silencing  a  spirited  counsel :  {Burdett  v.  Abbotiy  4  B.  &  Aid.  218 ; 

Rex  V.  Clement,  14  East,  1). 

CocKBUBX,  C.J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. There  can  be  no  doubt  that  the  Court  of  Quarter 
Sessions,  being  a  court  of  record,  has  attached  to  its  juris^ction, 
and  inherent  in  it,  a  power  to  punish  for  contempt.  I  agree  that 
the  Court  of  Quarter  Sessions  is,  although  a  court  of  record,  a 
court  of  inferior  jurisdiction,  and  that  this  Court  has  authority  to 
intervene  to  restrain  any  usurpation  of  jurisdiction,  and  that  if  the 
Court  of  Quarter  Sessions  having  power  to  commit  or  fine  for 
contempt,  treats  that  as  a  contempt  which  there  is  no  reason- 
able ground  for  so  treating,  this  Court  may  interfere  to  protect 
the  party  against  whom  the  power  has  been  improperly  exercised. 
That  being  so,  the  question  is  whether  in  this  case  the  jurisdiction 
has  been  exercised  without  anything  to  ground  or  warrant  such 
an  exercise  of  it.  It  is  plain  that  we  must  not  take  upon  ourselves 
the  power  or  the  functions  of  a  court  of  appeal  in  matters  of  this 
kind  from  the  decision  of  the  Court  of  Quarter  Sessions,  and  that 
all  we  can  do  is  to  see  whether  the  Court  had  jurisdiction  in  the 
matter  complained  of.  That  doctrine  is  laid  down  by  Lord 
Denman  in  the  case  of  Carus  Wilson^  in  which  a  habeas  corpus  was 
issued  to  Jersey  in  consequence  of  Mr.  Carup  Wilson  having  been 
committed  for  a  contempt  of  the  Royal  Court  in  that  island.  That 
being  a  colonial  court,  and  Mr.  Wilson  being  in  custody  under  a  sen- 
tence of  the  court,  this  Court  had  authority  to  issue  a  habeas  corpus^ 
and  the  question  was  whether  Mr.  Wilson  had  or  had  not  committed 
a  contempt.  Lord  Denman  (7  Q.  B.  1014J  said :  *^  I  profess  to  dedde 
this  upon  what  I  find  as  the  practice  of  the  Royal  Court.  Wc 
gave  full  credit  to  that  Court  for  knowing  and  administering  their 
own  law.  We  find  the  party  sent  to  prison  in  consequence  of  a 
supposed  contravention  of  the  law,  by  which  those  who  show  want 
of  respect  to  the  bailiff  are  to  be  sent  to  prison  until  they  have  asked 
pardon  and  have  paid  the  fine  imposed.  Had  anything  positively 
absurd  or  unjust  appeared,  we  might  have  acted  as  repeatedly  has 
been  done  in  cases  where  we  have  seen  that  the  colonial  courts 
have  pronounced  judgment  against  a  party  who  has  had  no 
opportunity  of  making  his  defence.  But  here  it  appears  a  con- 
tempt was  supposed  to  have  been  committed.  That  is  a  case 
in  which  it  becomes  the  unfortunate  duty  of  a  Court  to  act  as  both 
party  and  judge,  and  to  decide  whether  it  has  been  treated  witb 
contempt.  We  cannot  decide  upon  the  face  of  this  return  that 
they  have  come  to  a  wrong  conclusion.  A  Court  may  be  insulted 
by  the  most  innocent  words  uttered  in  a  peculiar  manner  and 
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tone.  The  words  here  might  or  might  not  have  been  contemptuous,     ^  p^"^ 
according  to  the  manner  in  which  they  were  spoken,  and  that  is      ^^"'* 
what  we  must  look  to.     If  the  words  were  contemptuously  spoken,        i864. 

that  was  an  ample  question  for  the  decision  of  the  Royal  Court,        

with  which  no  other  Court  can  meddle.     Every  court  in  such  a     ^g^J^JJ^ 
case  as  that  forms  its  own  judgment.     We  must  always  feel  most    Cotuemptof 
unwilling  to  interfere  in  this  way ;  indeed,  the  practice  has  been      Covrt  by 
almost  discontinued  for  a  century,  and  there  is  no  judge  who  would       <»«'»*^ 
not  be  extremely  grieved  at  finding  himself  compelled  to  exert  the 
power.     As  to  the  question  whether  it  sufficiently  appears  for 
what  pardon  is  to  be  asked,   I  agree  that  it  is  shewn  to  be  for 
want  of  respect.     The  Court  had  adjudged  the  fact  of  want  of 
respect,  and  had  a  right  to  order  reparation ;  having  called  for 
it,  the  law  left  them  no  choice  as  to  the  mode  in  which  they 
were  to  enforce  their  demand."     There  Lord  Denman  took  the 
same  view  which  I  have  entertained  throughout,  that  this  Court 
can  only  look  to  see  that  there  is  evidence  upon  which  the  inferior 
court  could  reasonably  come  to  the  conclusion  that  a  contempt  has 
been  committed,  and  that  this  Court  cannot  tiy  the  eSect  of  the 
evidence  one  way  or  the  other.     I  protest  against  the  exercise  of 
any  appellate  jurisdiction  in  the  matter.     If  there  was  nothing 
that  could  be  fairly  construed  to  be  a  contempt,  we  ought  to  protect 
a  party  from  being  improperly  punished  for  contempt,  but  we  are 
not  to  decide  as  a  jury  upon  the  evidence  whether  the  Court  was 
right  or  wrong  in  coming  to  a  conclusion  upon  the  conflict  of  facts. 
In  this  case,  it  appears  that  Mr.  Pater  was  fined  for  words  uttered 
by  him ;  the  words  in  themselves  are  words  which  any  counsel  might 
have  uttered  in  the  honest  discharge  of  his  duty,  and  though  they 
might  have  been  harsh  and  unpleasant  and  offensive  to  the  juryman 
to  whom  they  applied,  and  who  was  affected  by  them,  that  would 
be  within  the  right  and  privilege  of  counsel,  and  ought  not  to  be 
construed  into  a  contempt.     But  although  they  were  used  in  the 
course  of  his  address  to  the  jury,  if  they  were  not  used  for  the 
purpose  of  inducing  the  juryman  to  come  to  a  conclusion  favour- 
able to  the  interests  of  his  client,  but  for  the  purpose  of  wantonly, 
and   unnecessarily  and   unjustifiably    insulting    him,   then  they 
are  an  abuse  of  the  privilege  of  counsel,  and  the  Court  might 
properly  treat  them  as  a  contempt,  and  punish  in  such  a  way 
as  contempt  can  be  punished.     Mr.   Pater  denies  on  oath  that 
he  did    use  these  words  as  a  contempt  of  Court,  and  I  think 
that  we  should  give  the  most  unbounded  credit  to  what  he  states; 
but  unfortunately  Mr.  Pater  at  the  time  allowed  his  temper  to  get 
the  better  of  his  judgment,  and  did  not  do  what  I  am  quite  sure 
he  would  have  done  on  reflection,  when  he  found  that  the  judge 
put  an  unfavourable  construction  on  his  language,  and  what  no 
gentleman  ought  to  be  asliamed  of  doing  if  he  has  used  language 
ambiguous  and  capable  of  being  interpreted  as  contemptuous  and 
insulting — at  once  explain  his  meaning.     Instead  of  doing  that,  he 
persisted  in  the  words,  and,  I  think,  with  the  construction  which 
Mr*  Payne  put  on  them.     Having  done  so,  he  must  take  the 
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-&  fHtrie  consequence  of  his  want  of  discretion  and  good  taste.  There  had 
J^"**  been  an  altercation  of  an  unpleasant  character  between  Mr.  Pater 
1864.  and  the  foreman  of  the  jury^  and  I  regret  that  the  foreman  of  the 
■— "  jury  was  allowed  to  make  the  observations  which  he  did  withoot  the 
Susums—  interposition  of  the  Court  It  would  have  been  much  more  condo- 
Contempt  of  civc  to  the  Upholding  of  the  dignity  of  the  Court  if  the  learned 
^JJJ^  judge  had  told  the  juryman  that  if  he  had  any  observations  to  make 
the  nroper  way  was  to  make  them  to  himself,  and  not  to  get  into 
an  altercation  with  counsel.  Mr.  Pater  had  so  far  forgotten  him- 
self as  to  say  to  the  juryman  first,  **  You  had  better  not  get  into 
collision  with  me,^  which  must  be  construed  into  a  sort  of  threat 
that  he  would  be  roughly  and  unpleasantly  handled  if  he  did ;  and 
then  he  told  him  that  he  ought  to  be  removed  from  the  jury-box 
and  another  man  put  in  his  place.  These  offensive  observations 
might  be  well  taken  as  giving  a  meaning  and  sense  to  the  words 
afterwards  used  which  otherwise  they  would  not  be  capable  of,  and 
I  think  that  in  justice  to  Mr.  Pater  I  ought  to  say,  that  if  he 
believed  they  had  not  that  meaning  he  would  not  have  taken  the 
course  he  did.  When  again  Mr.  Pater  addressed  the  jury  on  the 
part  of  the  prisoner,  he  made  use  of  the  words  upon  which  the 
Court  proceeds  to  fine  him  for  contempt  Certainly  these  words 
are  capable  of  a  twofold  construction.  They  might  have  been 
intended  as  an  appeal  from  the  foregone  conclusion  of  the  one 
juryman  to  the  rest  of  the  jurymen  sitting  in  the  box,  or  they 
may  be  taken  in  the  sense  in  which  Mr.  Payne  considered  them 
to  be  used.  Now,  Mr.  Payne  did  not  proceed  at  once  to  inflict 
the  fine  as  for  contempt  of  Court,  or  for  the  insult  to  the  juryman, 
but  he  says  to  Mr.  Pater,  ^' You  really  should  not  use  that  language 
to  a  gentleman  discharging  an  important  duty,  because  it  implies 
that  you  mean  to  say  that,  in  spite  of  the  evidence,  he  will  convict 
your  client,  simply  because  he  has  had  a  conflict  and  a  dispute 
with  you."  If  Mr.  Pater's  temper  had  not  got  the  better  of  him, 
I  should  think  that  he  would  have  said  directly,  '^  That  is  not  the 
sense  in  which  I  meant  those  words,"  and  that  he  would  have  said 
to  the  jury,  ^^  This  gentleman  seems  to  have  taken  a  strong  view 
of  the  case,  and  I  appeal  to  the  rest  of  the  jury  not  to  be  led  away 
or  influenced  by  iiini."  That  would  have  deprived  the  words  of 
their  offensive  character ;  but  instead  of  that,  although  Mr.  Pater 
had  heard  the  construction  put  upou  the  words,  he  not  only  did 
not  retract,  but  said  that  he  would  repeat  them  until  the  end  of 
time.  Haviug  used  language  capable  of  a  twofold  construction,  and 
having  been  addressed,  '*  Your  language  may  mean  an  insult,  do 
you  mean  it  that  sense  T  and  having  giving  no  explanation,  but 
persevering  in  the  words,  and  saying  "  I  will  persevere  in  the 
words  as  much  as  I  please,"  the  fair  and  reasonable  inference  any 
one  would  draw  from  that  is,  that  Mr.  Pater  intended  to  persevere 
in  that  which  he  had  stated.  Then,  having  had  time  to  cool  and 
get  rid  of  the  heat  of  the  moment,  the  Assistant-Judge,  Mr. 
Bodkin,  comes  in,  and  Mr.  Pater  is  again  asked  to  withdraw  the 
language  or  qualify  it ;  yet  not  a  single  word  is  said  by  way  of  inti- 
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tuaiion  that  he  had  no  intention  of  insulting  the  juryman,  but  he 
perseveres  in  that  language  after  the  construotion  put  on  it  as  being 
offensive.  A  man  called  on  to  apologise  where  no  apology  is  required, 
is  justified  in  saying,  *'  I  refuse,  because  I  have  nothing  to  apologise 
for;"  but  here  the  language  is  capable  of  a  twofold  construction,  and 
as  Mr.  Pater  persevered  in  it  without  saying  that  he  did  not  mean  it 
in  an  offensive  sense,  I  cannot  help  thinking  that  he  used  it  for  an 
offensive  purpose.  It  comes  to  this,  can  we  under  the  circumstances 
say  that  the  presiding  judge,  Mr.  Payne,  with  the  assistance  of  Mr. 
Bodkin,  came  to  a  conclusion  so  unreasonable  and  so  utterly  wrong 
that  we  are  bound  to  say  that  the  Court  of  Quarter  Sessions  had 
no  jurisdiction  to  fine  Mr.  Pater  for  contempt?  I  cannot  come  to 
that  conclusion.  I  regret  this  unfortunate  result.  No  man  has  a 
higher  sense  of  the  importance  of  the  rights  and  privileges  of 
eoansel  in  discharge  of  their  arduous  and  important  dlities,  and 
I  should  regret  if  they  had  not  that  privilege,  not  for  their  sake 
only,  but  for  the  sake  of  the  whole  community ;  but  on  the  other 
hand,  we  are  bound  to  protect  jurymen  who  cannot  protect  them- 
selves, and  who  have  no  means  of  fining  for  contempt,  or  taking 
any  other  course  for  resisting  indignity  and  insult  if  offered  to 
them.  We  must  look  to  both  sides,  and  if  we  see  that  there  were 
fitir  and  reasonable  grounds  for  saying  that  insult  was  offered  to 
the  jury,  while  we  ought  to  uphold  the  privileges  of  counsel,  we 
ought  not  to  say  that  that  does  not  amount  to  such  a  contempt 
as  the  Court  is  empowered  to  inflict  punishment  for.  I  regret 
I  am  bound  to  come  to  this  conclusion,  but  under  the  circum- 
stances we  should  not  be  justified  in  interfering  with  the  decision 
of  the  Court  of  Quarter  Sessions. 

Blackburn,  J. — lam  of  the  same  opinion.  It  is  very  important 
to  bear  in  mind  the  distinction  my  Lord  has  pointed  out  between 
our  being  a  court  of  appeal,  and  a  court  of  supervision  over  inferior 
tribunals.  This  Court  has  the  power  of  keeping  all  inferior 
tribunals  within  their  jurisdiction.  But  if  the  inferior  court  has 
reasonable  evidence  on  which  that  court  could  draw  the  conclusion 
that  facts  existed  which  gave  them  jurisdiction,  and  they  have 
drawn  that  conclusion  upon  reasonable  grounds,  we  cannot  weigh 
whether  there  was  other  evidence  that  might  tend  to  an  opposite 
conclusion.  And  if  we  do  not  draw  the  same  inference  as  the 
inferior  court,  all  we  can  say  is  that  the  court  had  reasonable 
grounds  for  drawing  the  inference,  and  that  would  support  the 
judgment.  Looking  at  "  contempt"  in  the  sense  in  which  Lord 
jDenman  uses  it,  and  which  is  rather  a  happy  one,  I  agree  that  you 
are  to  judge  of  contempt  by  gesture  and  tone.  I  also  agree  that 
we  are  to  see  whether  the  Court  of  Quarter  Sessions  had  the 
power  which  it  has  exercised.  Now  a  Court  of  Quarter 
Sessions  is  a  court  of  record,  and  it  has,  as  incident  to  it,  like  every 
other  court  of  record,  necessary  power  to  prevent  that,  which  done 
in  the  face  of  the  court,  leads  to  the  obstruction  of  the  administration 
of  justice,  and  it  must  have  power  to  treat  such  an  obstruction  as 
a  contempt.     If  what  is  so  done  be  not  warranted  by  law,  or  it  be 
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an  unwarrantable  interference  with  the  proceedings^  although  it 
may  be  by  counsel,  still  if  it  be  an  unwarrantable  obstruction  that 
would  be  a  contempt  I  do  not  doubt  that  if  counsel  under  colour 
of  addressing  the  Court,  takes  the  opportunity  of  obstructing  the 
course  of  justice  by  insulting  a  juryman  or  the  Court,  that 
would  be  a  contempt  of  the  Court,  and  would  justify  the  imposi- 
tion of  a  fine  and  committal  if  necessary.  Then  in  this  case 
was  that  so  ?  Considering  how  wide  and  extensive  the  privil^e 
of  counsel  is,  and  that  for  the  public  interest,  nevertheless 
there  is  tolerable  strong  ground  for  saying  that  the  language  used, 
although  it  would  certainly  be  within  the  privilege  of  counsel, 
if  used  in  the  defence  of  his  client,  was  npt  so  used,  but  was  really 
used  by  way  of  insult  to  the  juryman  in  revenge  for  a  previous 
remark.  It  is  not  for  me  to  say  whether  I  draw  that  condusion. 
I  wish  not  to  be  understood  as  expressing  my  own  opinion ;  but  as 
Mr.  Payne  under  the  circumstances  drew  the  conclusion  that  it 
was  used  in  that  way,  we  are  now  to  see  whether  he  drew  that 
conclusion  without  any  reasonable  ground  for  it.  I  do  not  wi^ 
to  repeat  the  grounds  stated  by  niy  Lord,  and  I  quite  concur  that 
Mr.  l^ayne,  as  the  Judge  of  the  Court  of  Quarter  Sessions,  had 
reasonable  grounds  on  which  he  might  draw  the  conclusion  that 
Mr.  Pater,  as  counsel  for  the  prisoner,  was  not  acting  as  such  at 
the  time,  but  was  obstructing  the  due  course  of  the  business  of  the 
court,  by  insulting  the  juryman  in  revenge  for  a  previous  squabble. 
We  do  not  inquire  who  was  in  the  right  or  who  was  in  the  wrong. 
Mellob,  «f.  and  Shee,  J.  concurred  in  the  judgment. 


Rule  discharged. 
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WESTERN  CIRCUIT. 

DfiYON  Summer  Assizes,  1864. 
Exeter^  July  23. 
(Before  Mr.  Justice  Byles.) 
Reg.  v.  Hutchinson,  (a) 

Manslaughter  by  negligence — Liability  of  officers  of  the  army* 

A  gun  discharged  in  the  ordinary  and  regular  course  of  ball  practice 
by  an  artilleryman  in  a  garrison  town^  missed  the  mark,  and  killed  a 
man  who  was  lawfully  passing  near  the  spot  in  a  boat,  the  place  being 
a  public  one  and  open  to  all  Her  MajesUfs  subjects.  The  artilleryman 
who  fired  the  gun  teas  acting  under  the  command  of  a  superior 
officer^  who  was  acting  in  obedience  to  the  general  orders  of  the  major* 
general : 

Held,  that  the  major-general  was  not  guilty  of  manslaughter. 

The  liabilities  of  officers  and  soldiers  for  the  consequences  of  acts  done 
in  obedience  to  their  orders  considered. 

THE  defendant,  Major-General  Hutchinson,  was  found,  by  the 
coroner's  inquisition,  guilty  of  manslaughter,  in  having  caused 
the  death  of  a  boatman  under  the  following  circumstances : — 

The  defendant  was  commandant  of  the  forces  at  the  garrison  in 
Plymouth.  A  target  was  placed  in  the  Sound,  under  the  general 
directions  of  the  Horse  Guards,  and  the  artillerymen  were  accus- 
tomed to  practice  by  firing  at  it  with  ball.  On  the  2nd  of  July, 
1864,  while  such  practice  was  proceeding,  a  ball  missed  the  target, 
and  striking  the  waves,  ricochetted,  and  hit  a  boatman  who  was 
taking  a  boat  across  the  Sound,  in  the  lawful  and  proper  exercise 
of  his  vocation,  and  in  a  place  where  he  might  lawfully  be. 

Lopes  appeared  for  the  prosecution. 

JE.  fV.  Cox  for  the  defendant. 

The  grand  jury  having  thrown  out  the  bill,  the  jury  were 
charged  on  the  coroner's  inquisition. 

(a)  Reported  bj  E.  W.  Ck)X,  Esq.,  Barrister-at-Uw. 
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Ueo.  Lopes  said  that  having  read  the  remarks  made  by  his  Lordship 

HuTCHiHsoN.  *^  ^^^  grand  jury,  and  entirely  agreeing  with  the  views  of  the 

law  applicable  to  it  which  had  been  there  so  ably  laid  down,  and 

1864.       considering  also  that  the  bill  of  indictment  which  had  been  pre- 

Mansiaughier  f^B^red  had  been  thrown  out  by  the  grand  jury,  he  should  offer  no 

^Liability  o/ evidence;  but   he  trusted  that  the  authorities  would  take  some 

officert  of  the  means  to  protect  the  public  against  the  danger  of  the  ball  practice, 

"^^*        which  had  been  often  complained  of  in  vain,  and  of  which  their 

worst  predictions  had  been  verified. 

Byles,  J.,  said  that  the  counsel  for  the  prosecution  had  adopted 
a  very  proper  course ;  indeed,  in  no  case  could  he  permit  a  trial 
to  take  place  on  the  coroner's  inquisition,  where  the  grand  jury 
had  thrown  out  a  bill  for  the  same  offence,  tor  to  do  so  would  be 
to  constitute  the  petty  jury  a  court  of  appeal  against  the  grand 
jury.  He  would  not  now  repeat  the  remarks  he  had  made  when 
addressing  the  grand  jury,  and  they  would  merely  say  that  the 
prisoner  was  Not  gvdlty. 

The  following  were  the  comments  addressed  to  the  grand  jury, 
and  referred  to  in  the  remarks  to  the  petty  jury,  and  which  con- 
tain so  excellent  and  useful  a  summary  of  the  law  bearing  upon 
this  case  that  we  place  it  upon  record : — 

Byles,  J. — There  was  one  case  of  an  unusual  kind,  and  no 
doubt  it  would  require  their  full  and  attentive  consideration.  He 
could  only  collect  the  facts  from  the  depositions  taken  before  the 
coroner,  which  were  extremely  long  and  very  vague^  so  that  he 
hardly  knew  in  what  shape  the  charge  would  be  presented  to 
them.  All  he  could  do  would  be  to  call  their  attention  to  an 
outline  of  the  facts,  and  to  remind  them  of  the  law  which  governed 
the  imputed  offence,  and  the  evidence  given  in  support  of  it.  The 
defendant  was  a  gentleman  of  high  rank,  a  general  in  Her 
Majesty's  army  ;  he  had  the  command  of  the  forces  in  the  western 
district;  and  it  appeared  that  on  the  2nd  of  July  firing  practice 
took  place  from  the  battery  over  Plymouth  Sound.  One  of  the 
balls — whether  it  turned  to  the  right  or  the  left  he  could  not  tell 
— passed  through  the  bottom  of  a  boat,  unfortunately  striking  the 
deceased,  breaking  both  his  legs  and  his  spine,  and  the  unhappy 
man,  who  was  only  nineteen  years  of  age*  died  in  a  short  time 
afterwards.  Some  persons,  who  were  happily  at  hand,  saved  the 
other  persons  who  were  in  the  boat.  The  defendant  had  the 
general  superintendence  and  control,  and  it  was  alleged  that  he 
was  responsible  for  the  act.  lie  begged  to  remind  them  that 
manslaughter  was  when  one  man  was  killed  by  the  culpable 
negligence  of  another.  A  slight  act  of  negligence  was  not 
sufficient — all  men  and  women  were  negligent  at  some  time ;  it 
would  depend  upon  the  degree  of  negligence.  A  slight  deviation 
from  proper  care  and  skill  was  not  sufficient ;  it  must  be  cul|)abie 
negligence.  By  way  of  illustration,  suppose  a  man  were  to  fire  i 
gun  in  a  field  where  he  saw  no  one,  and  us  he  tired  another  man 
suddenly  raised  his  head  from  a  ditch ;  he  could  not  say  that  that 
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man  would  be  guilty  of  manslaughter :  it  would  be  held  not  to  be        R«o- 
culpable  negligence.     But,  supposing  a  man  were  to  fire  down  mrrcHiNsoN 

the  High-street  of  Exeter  because  he  saw  no  one,  and  some  one        

was  suddenly  to  appear  and  he  was  killed,  that  would  be  culpable  1864. 
negligence  in  the  man  who  fired  the  gun.  There  was  one  ob-  jfamiwghter 
servation  he  must  make.  It  would  seem,  and  he  thought  the  —  UabilUy  of 
result  showed  it,  that  the  boat  was  within  the  range  of  fire  ;  but  *>t^* »/  ^ 
that  was  no  defence.  If  the  unfortunate  man  had  not  been  killed  ^"^' 
and  had  brought  an  action  for  damages,  or  if  his  wife  and  family 
under  Lord  Campbell's  Act  had  brought  an  action,  if  he  had 
in  any  degree  contributed  to  the  result  he  could  not  maintain  an 
action.  But  in  a  criminal  case  it  was  different  The  Queen  was 
the  prosecutor,  and  could  be  guilty  of  no  negligence ;  and  if  both 
the  parties  were  negligent,  the  survivor  was  guilty,  and  therefore 
it  was  no  defence  that  the  boat  was  within  the  danger.  He  could 
only  speculate  upon  the  negligence  imputed  in  this  case.  First, 
he  did  not  know  that  it  would  be  said  that  it  was  an  improper 
place,  whether  to  fire  from,  or  to  fire  over.  The  gun  was  fired 
from  one  of  the  batteries  kept  on  purpose  for  practice.  It  was 
said  that  this  battery  was  too  low,  but  that  was  not  the  point  of 
defence.  Therefore,  subject  to  their  better  judgment,  nothing 
could  be  imputed  to  the  defendant  as  to  the  place  whence  the  gun 
was  fired.  Then  as  to  the  place  over  which  it  was  fired.  Had  the 
defendant  the  selection  of  it  ?  Then,  in  using  the  place,  although  an 
improper  one,  was  he  obeying  military  orders  ?  If  so,  he  would  not 
be  guilty.  But,  supposing  it  was  a  place  in  some  degree  improper, 
in  some  degree  dangerous,  and  he  had  selected  it,  still  it  did  not 
follow  that  he  would  be  guilty.  Common  danger  did  not  make 
the  place  improper.  He  was  a  man  performing  a  most  important 
duty.  Supposing,  therefore,  that  the  defendant  had  been  per- 
sonally engaged  in  this  firing,  if  he  thought  that  the  place  from 
which  the  gun  was  fired  was  not  improper,  and  that  the  place  to 
which  the  firing  was  directed  was  not  improper,  assisted  by 
additional  precautions  which  might  be  used,  he  would  not  be 
responsible,  because  he  was  acting  under  the  direction  of  superior 
autnority.  It  seemed  that  complaints  had  been  made  by  a  great 
many  persons  residing  in  Plymouth  and  Devonport,  and  he  must 
beff  their  attention  to  the  orders  the  defendant  had  given.  The 
nia|or-general  would  impress  upon  the  ofiScers  in  command  to  see 
with  the  utmost  diligence  that  the  ran^  was  free  before  the  firing. 
Then,  there  was  a  second  order.  The  major-general  strictly 
impresses  upon  the  officers  the  necessity  of  seeing  that  all  was 
free,  as  he  should  hold  them  personally  responsible.  He  had 
hitherto  presumed  that  the  defendant  haa  personally  to  do  with  the 
firing;  and  if  he  had,  he  would  not  be  guilty  of  manslaughter. 
But  the  next  question  was,  did  he  personally  superintend  the 
firing,  or  did  he  not  ?  They  would  see  whether  he  did  or  not. 
Was  he  guilty  of  a  breach  of  duty  in  not  personally  superintending 
the  firing?  He  could  not  see  tnat  he  was.  Again,  it  might  be 
said  that  if  he  had  issued  orders  it  was  his  duty  to  see  that  proper 
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Rbo, 

V, 

Hutchinson. 


1864. 
Manslaughter 


persons  were  appointed  to  keep  a  proper  look-out ;  and  if  proper 

persons  were  nominated  by  him  it  did  not  appear  whether  they  were 

properly  disciplined^  and  it  might  be  a  question  whether  there  was 

any  negligence  in  them.   There  were  persons  with  flags,  but  whether 

a  proper  look-out  was  kept  might  possibly  be  doubtful ;  whether 

-^i^^ti^"^/  means  were  taken  for  keeping  a  proper  look-out  they  would  have 

officers  of  the  to  determine.     Under  these  circumstances  it  would  be  for  them  to 

say  whether  negligence  was  brought  home  to  the  defendant.    K 

they  considered  it  was  brought  home  to  him  he  knew  they  would 

find  the  bill.     It  would  be  an  insult  to  them  to  insinuate  that  thej 

would  not  do  their  duty.     They  would  treat  the  defendant  exactly 

as  they  would  treat  any  person  in  an  inferior  position.     They  would 

not  neglect  to  find  the  bill  if  it  ought  to  be  found,  and  no  prejudice 

would  weigh  upon  them  to  find  the  bill  if  it  ought  to  be  thrown 

out. 
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WESTERN  CIRCUIT. 

Devon  Summer  Assizes^  1864. 

ExeteTj  July  25. 

(Before  Mr.  Justice  Btles.) 

Reg.  v.  Sleep,  (a) 

Concealment  of  birth. 

ieavour  to  conceal  the  birth  of  a  child  by  a  secret  disposition  of 
ead  body  within  the  meaning  of  the  statute  24  Sf  25  Vict,  c,  100, 
,  must  be  by  putting  it  into  some  place  where  it  is  not  lihely  to  be 
L  Placing  it  in  an  open  box  in  the  prisoner's  bedroom^  and 
wards,  on  inquiry  by  the  medical  man^  informing  him  thai  the 
was  in  the  box  where  it  was  found,  is  not  a  secret  disposition 
n  the  statute. 

SONER  was  indicted  for   concealing    the  birth  of    her 

Wld. 

K  Cox  for  the  prosecution. 

s  for  the  prisoner. 

facts,  briefly  stated^  were  that  the  prisoner  was  in  service. 

1  denied  to  her  mistress  that  she  was  in  the  family-way. 
13th  of  June  she  did  not  come  down  stairs  until  alter  the 

me,  and  appeared  very  ilL     Her  mistress  sent  for  a  doctor, 

ced  prisoner  if  she  had  not  been  confined.  Prisoner  said 
been.  The  doctor  asked  her,  what  she  had  done  with  the 
She  said  it  was  in  a  box  in  her  bedroom.     He  went  to 

m  and  found  the  child  in  an  open  box,  having  the  cover 

B'  submitted  that  this  was  no  evidence  of  concealment. 
^.  Cox  said  that  the  only  question  was  when  the  offence 
^pleted.     The  child  was  placed  in  a  box.     If  that  was  a 
^sposition  of  the  body  for  the  purpose,  at  the  time  of  placing 

(a)  Btported  by  E.  W.  Ck>x,  Eiq.,  Barriftar-«t-Lftw. 
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Rko-        it  there,  of  endeavouring  to  conceal  the  birth,  the  offence  waa  then 
Sleep.      Complete,  and  the  subsequent  admission  to  the  medical  man  would 

— 1        not  condone  it 

1864.  Byles,  J.,  to  the  jury. — The  words  of  the  statute  are,  *'  If  any 

Coruxaiment  o/^^^^"  ®^*''  ^^  delivered  of  a  child,  every  person  who  shall  bj 

birth,  any  secret  disposition  of  the  dead  body  of  the  said  child,  whether 
such  child  died  before,  at,  or  after  its  birth,  endeavour  to  conceal 
the  birth  thereof,  shall  be  guilty  of  a  misdemeanour."  There  must 
be  secret  disposition  for  the  purpose  of  concealing  the  birth.  The 
concealment  must  be  by  a  secret  disposition  of  the  body,  and  a 
disposition  could  only  be  secret  by  placing  it  where  it  was  not 
likely  to  be  found.  Secrecy  was  the  essence  of  the  offence. 
Could  they  sajr  that  an  open  box  in  the  prisoner's  bedroom  was  « 
secret  disposition.  It  was  for  them  to  say,  but  in  his  opinion  it 
was  not. 

Not  guilty. 
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FATUTES  AND  PAETS  OP  STATUTES 

re  THE    CBIMINAL   LAW  PASSED   IN   THE   SESSIONS   OF 
PABLIAMENT,   1860  AND   1861. 


ADMINISTERING  OF  POISON  ACT. 

23  Vict.  Cat.  8. 

amend  the  Law  relating  to  the  unlawful  administering  of 
-[2.3rd  March,  I860.] 

IE  AS  the  present  law  has  been  found  insufficient  to  protect 
rsons  from  the  unlawful  administering  of  poison,  except  in 
'e  the   intent  is  to  commit  murder  :    be  it  enacted  by  the 
)st  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ibled,  and  by  the  authority  of  the  same,  as  follows  : 
That  whosoever  shall  unlawfully  and  maliciously  administer  to  Any  person 
be  administered  to  or  taken  by  any  other  person  any  poison  or  ™»^»piott«l^ 
uctive  or  noxious  thing  so  as  thereby  to  endanger  the  life  of  pobonr&c!°^ 
n,  or  so  as  thereby  to  inflict  upon  such  person  any  grievous  with  intent  'to 
LI,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  endanger  life 
be  sentenced  to  penal  servitude  for  any  period  not  exceeding  °*^*"^'^'l^., 
nd  not  less  than  three  years,  or  to  imprisonment  for  any  term  hJi5^**to  be  *  ^ 
han  three  years,  with  or  without  hard  labour,  at  the  discretion  guiitj  of  felonj. 
t. 

oever  shall  unlawfully  and  maliciously  administer  to  or  cause  ^  Jicwus^j 
listered  to  or  taken  by  any  other  person  any  poison  or  other  administering 
or  noxious  thing  with  intent  to  injure,  aggrieve,  or  annoy  poison,  &c., 
n,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  J^\^^  ^"*^"^*<> 
11  be  liable  to  be  sentenced  to  imprisonment  for  any  period  not  ^  tan^jfanr'^* 
three  years,  with  or  without  hard  labour,  at  the  discretion  of  other  person,  to 
and  the  costs  and  expenses  of  the  prosecution  of  any  suchbegniltjofa 
3r  may  be  allowed  by  the  court  as  in  cases  of  felony.  misdemeanor. 

)on  the  trial  of  any  person  charged  with  the  felony  above  If  the  jniy  be 
the  jury  shall  not  be  satisfied  that  such  person  is  guilty  ^  "ti^fi'd 
shall  be  satisfied  that  he  is  guilty  of  the  misdemeanor  above  chai^^is**™"^ 
then  and  in  every  such  case  the  jury  may  acquit  the  accused  gailtj  of  felony, 
ny,  and  find  him  guilty  of  such  misdemeanor,  and  thereupon  bnt  guiltj  of 
Lent  shall  be  liable  to  be  punished  in  the  same  manner  as  if  misdemeanor, 
pon  an  indictment  for  the  misdemeanor.  hin  gnUty  ^ 

JX.  CL  acGordinglj. 
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prisoner  to  any  other  registered  hospital,  or  to  any  lunatic  asylum  or  23  &  24  Vict 
house  licensed  for  the  reception  of  lunatics,  or  to  the  care  or  charge  of       ^  ^^* 
any  person  mentioned  or  named  in  such  warrant  for  this  purpose,  and  n     ""a^ 
every  such  warrant  shall  be  made  in  duplicate,  and  one  of  the  duplicates         Act. 

shall  be  delivered  to  and  lefl  with  the  superintendent  of  the  said  hospital 

of  Bethlehem,  and  the  other  duplicate  shall  be  delivered  to  and  left  with 
the  superintendent  or  proprietor  of  the  hospital,  asylum,  or  house  into 
which  or  the  person  into  whose  care  or  charge  the  prisoner  is  ordered  to 
be  removed,  and  such  warrant  shall  be  a  sufficient  authority  for  the 
removal  of  such  prisoner,  and  also  for  his  reception  into  the  hospital, 
asylum,  or  licensed  house  into  which  or  by  the  person  into  whose  care  or 
charge  he  is  ordered  to  be  removed,  and  thereafter  the  authority  of  the 
Secretary  of  State  in  relation  to  the  prisoner  so  removed  shall  cease. 

2.  Any  prisoner  removed  under  this  act  to  any  hospital,  asylum,  or  Ltmaties  re- 
licensed  house,  or  into  the  care  or  charge  of  any  person  other  than  the  "°^®^  ^'°'" 
person  upon  whose  application  the  warrant  of  the  Secretary  of  State  is  nndeMhTact 
mentioned  to  have  been  made,  shall  be  considered  and  treated  as  an  to  be  within 
ordinary  lunatic  patient,  under  the  acts  for  the  regulation  of  the  care  and  the  profisions 
treatment  of  lunatics,  and  the  said  applicant  for  the  warrant  shall  have  o^^tt®  Lunacy 
the  same  powers,  rights,  and  liabilities  as  if  he  had  signed  an  order  for  the  ^^^ 
reception  of  the  lunatic  under  the  said  acts,  upon  which  such  lunatic  had 
been  lawfully  received  into  such  asylum,  registered  hospital,  or  licensed 
house,  or  by  the  person  into  whose  care  or  charge  he  is  removed. 


CRIMINAL  LUNATIC  ASYLUM  ACT. 

23  &  24  Vict.  Cap.  75. 

^n  Act  to  make  better  Provision  for  the  Custody  and  Care  of  Criminal 
Lunatics.— 16th  August,  I860.] 

WHEREAS  by  the  act  of  the  session  holden  in  the  thirty-ninth  and  39  &  40  Geo. 
fortieth  years  of  King  George  the  Third,  chapter  ninety-four,  and  c.  94— 3  &  4 
the  act  of  the  session  holden  in  the  third  and  fourth  years  of  Her  Y**! 'JNr^tT 
Majesty,   chapter  fifty-four,   Her  Migesty  is  empowered,   where  any  ^  29-6*&  7 
person  is  charged  with   any  such  offence  as  therein  mentioned,  and  >fict.  c.  2C. 
acquitted  on  account  of  insanity,  and  where  any  person  is  indicted  for  any 
offence  and  upon  an  arraignment  is  found  insane,  to  give  order  for  the 
safe  custody  of  such  person  during  her  pleasure,  in  such  place  and  in 
gfich  manner  as  she  may  think  fit ;  and  by  the  said  act  of  the  third  and 
fourth  years  of  Her  Majesty  one  of  Her  Majesty's  principal  Secretaries 
of  State  is  empowered,  upon  such  certificate  as  therein  mentioned  of  the 
insanity  of  any  person  imprisoned  as  therein  mentioned,  to  direct  such 
person  to  be  removed  to  such  county  lunatic  asylum,  or  other  proper 
receptacle  for  insane  persons,  as  the  said  Secretary  of  State  may  judge 
proper  and  appoint :  and  whereas  by  the  acts  of  the  session  holden  in  the 
fiilh  and  sixth  years  of  Her  Majesty,  chapter  twenty-nine,  and  of  the 
session  holden  in  the  sixth  and  seventh  years  of  Her  Majesty,  cl\^pter 
twenty-six,  the  said  Secretary  of  State  is  empowered  to  order  any  convict 
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23  &  24  Vict,  in  Pentonville  or  Millbank  prison  becoming  or  found  insane  daring  con- 

^^^'        finement  to  be  removed  to  such  lunatic  asylum  as  the  said  Secretary  of 

Criminal      State  may  think  proper:  and  whereas  it  is  expedient  that  provision 

lAtncuic  Asyhan  should  be  made  for  the  custody  and  care  of  criminal  lunatics  in  an 

Act,         asylum  or  asylums  appropriated  to  that  purpose :  be  it  therefore  enacted 

by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 

consent  of  the  Lords  spiritual  and  temporal,  and  Commons,   in  this 

present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 

follows : 

Sect.  1.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time,  by 
warrant  under  her  royal  sign  manual,  to  appoint  that  any  asylum  or  place 
in  England  which  Her  Majesty  may  have  caused  to  be  provided  or 
appropriated,  and  may  deem  suitable  for  this  purpose,  shall  be  an  asylom 
for  criminal  lunatics,  and  the  pr()visions  of  this  act  shall  be  applicable  to 
every  such  asylum. 

2.  It  shall  be  lawful  for  one  of  Her  Majesty's  principal  Secretaries  of 
State,  by  warrant  under  his  handy  to  direct  to  be  cdnveyed  to  and  kept 
in  any  such  asylum  any  person  for  whose  safe  custody  during  Her 
pleasure  Her  Majesty  is  authorized  to  give  order,  or  whom  such  Secretarj 
of  State  might  direct  to  be  removed  to  a  lunatic  asylum  under  any  of  the 
acts  hereinbefore  mentioned,  or  under  any  other  act  of  Parliament,  or  idj 
person  sentenced  or  ordered  to  be  kept  in  penal  servitude,  who  may  be 
shown  to  the  satisfaction  of  the  Secretary  of  State  to  be  insane,  or  to  be 
unfit  from  imbecility  of  mind  for  penal  discipline  ;  and  the  Secretary  of 
State  may  direct  to  be  removed  to  and  kept  in  such  asylum  any  such  per- 
sons as  aforesaid,  who,  under  any  previous  order  of  Her  Majesty  or 
warrant  of  the  Secretary  of  State,  may  have  been  placed  and  remain  in 
any  county  lunatic  asylum,  or  other  place  of  reception  for  lunatics,  and 
every  person  directed  by  the  Secretary  of  State  to  be  conveyed  or 
removed  to  and  kept  in  an  asylum  under  this  act,  shall  be  conveyed  to 
such  asylum  accordingly,  and  shaU  be  kept  therein  until  lawfully  removed 
or  discharged,  and  that  with  every  person  so  conveyed  or  removed  there 
shall  be  transmitted  a  certificate,  as  set  forth  in  Schedule  A.  to  this  aet 
annexed,  duly  filled  up  and  authenticated,  the  contents  of  which  certificate 
shall  be  transcribed  into  the  general  register  to  be  kept  in  every  soch 
asylum. 

3.  Nothing  in  this  act  shall  restrain  or  affect  the  authority  of  Her 
Majesty,  where  she  mi^y  so  think  fit,  to  give  such  other  order  for  the  «fe 
custody  of.  any  such  person  as  aforesaid  as  she  might  have  given  if  this 
act  had  not  been  passed,  or  restrain  or  affect  the  authority  of  the  Secretaiy 
of  State  to  continue  in  or  direct  to  be  removed  to  any  county  asylum  or 
other  place  for  the  reception  of  lunatics  any  of  the  persons  aforesaid  wbom 
he  might  have  so  continued  or  directed  to  be  removed  if  this  act  had  not 
been  passed. 

4.  It  shall  be  lawful  for  the  Secretary  of  State  from  time  to  tim*  to 
State  to  appoint  appoint  any  such  persons  as  he  may  think  fit,  being  not  less  than  three  in 
vS  Mid  ^^'^"  """^^^^>  ^^  ^®  *  council  of  supervision  for  any  asylum  under  this  act,  tod 
oflBcera  for  ^  remove  all  or  any  of  the  said  council,  and  upon  the  removal,  deadi,  * 
aeylumfl.           resignation  of  any  member  of  the  said  council,  to  appoint  anotiier  in  bt) 

place ;  and  also  from  time  to  time  to  appoint  for  the  asylum  a  resideit 
medical  superintendent,  a  chaplain,  and  such  other  ofiicers,  assistants,  and 
servants  as  he  may  deem  necessary,  and  at  pleasure  to  remove  sock 
superintendent,  chaplain,  officers,  assistants,  and  servants  respectirelf ; 
and  the  Secretary  of  State,  with  the  approval  of  the  CommissioBenof 


Nothing  to 
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Her  Majesty's  Treasury,  shall  fix  the  salaries  to  be  paid  to  the  superin-  23  &  24  Vict. 
tendent,  ehaplain,  officers,  assistants,  and  servants  of  such  asylum.  ^*  ^^* 

5.  It  shall  be  lawful  for  the  Secretary  of  State  from  time  to  time  to      Criminal 
make  rules  for  the  government  and  management  of  the  asylum,  and  for  Lunatic  Atylwn 
the  duties  and  conduct  of  the  officers  thereof,  and  for  the  care  and  treat-         ^cL 

znent  of  the  persons  confined  therein,  and  to  subscribe  a  certificate  that        . 

they  are  fit  to  be  enforced,  and  such  rules,  when  so  certified,  shall  be  sute tomake 
binding  on  the  council,  and  all  offibers,  assistants,  and  servants  of  the  rules  for  the 
asylum,  and  all  other  persons  whomsoever,  and  all  such  rules  shall  belaid  government* 
before  Parliament  within  twenty-one  days  after  they  shall  be  certified,  or  '^®  asjlam. 

if  Parliament  be  not  sitting  then  within  twenty-one  days  after  the  next 
meeting  of  Parliament. 

6.  Subject  to  the  rules  certified  by  the  Secretary  of  State  under  this  Subject  to  Bocb 
act,  the  council  of  supervision  shall  superintend  and  direct  the  manage-  "^H  council 
ment  and  conduct  of  the  asylum,  and  the  care  and  treatment  of  the  *°  "»P«"n'«°d 
lunatics  confined  therein  ;  and  such  council  or  any  two  of  them  shall  **^  °"* 
from  time  to  time,  as  by  the  rules  shall  be  provided,  and  at  such  other 

times  as  they  may  think  fit,  report  in  writing  to  the  Secretary  of  State  in 
relation  to  the  management  and  conduct  of  the  said  asylum  and  the 
condition  thereof,  and  to  any  matters  concerning  the  same  ;  and  if  any 
person  detained  and  confined  as  aforesaid  shall  be  of  a  religious  persuasion  « 

differing  from  that  of  the  Established  Church,  a  minister  of  such  per- 
saaflion  at  the  special  request  of  such  person  or  of  his  friends  or  relations 
shall  be  allowed  to  visit  him  at  proper  and  reasonable  times  by  applica- 
tion to  the  medical  superintendent,  and  under  such  rules  as  may.be 
approved  of  by  the  Secretary  of  State,  but  no  such  person  «hall  be 
compelled  to  attend  any  of  the  ordinances  or  instructions  of  any  religious 
persuasion  other  than  his  own. 

7.  The  provisions  of  the  acts  hereinbefore  mentioned,  or  of  any  other  ProTision  as  to 
act  for  the  removal  or  discliarge  of  lunatics,  whom  the  said  Secretary  removal  and 
of  State  is,  under  the  hereinbefore  mentioned  acts  or  any  other  act  now  in  j^"<^^|"ge  of 
force,  authorized  to  direct  to  be  removed  to  any  lunatic  asylum,  shall 

extend  and  apply  to  any  lunatic  whom  the  Secretary  of  State  may  direct 
to  be  conveyed  to  any  asylum  for  criminal  lunatics  appointed  under  this 
act :  provided  always,  that  any  order  for  removal  or  discharge  which 
may  now  be  made  by  the  Secretary  of  State  on  the  certificate  of  two 
physicians  or  surgeons  may  be  made  on  the  certificate  of  the  resident 
medical  superintendent  of  the  asylum  and  any  two  of  the  council  of 
supervision. 

8.  Provided  also,  that  where  by  reason  of  the  expiration  of  his  term  rinovision  for 
of  imprisonment  or  penal  servitude,  or  otherwise,  a  person  confined  in  discharge  of 
the  asylum  would  be  entitled  to  his  discharge  if  duly  certified  to  have  Sf^"h^p°fem 
become  of  sound  mind,  it  shall  be  lawful  for  the  Secretary  of  State  orimpriikininent 
by  his  warrant  to  order  the  discharge  of  such  person,  although  he  may  baa  expired. 
not  have  been  certified  as  aforesaid,  to  the  intent  that  he  may  be  placed 

In  a  county  lunatic  asylum,  or  otherwise  subjected  to  the  same  care  and 
treatment  as  lunatics  not  being  criminals. 

9.  Provided  also,  that  it  shall  be  lawful  for  the  Secretary  of  State  by  Secretary  of 
his  warrant  to  permit  any  person  confined  in  the  asylum  to  be  absent  ^^^®  """7  F^- 
from  such  asylum  upon  trial  for  such  period  as  he  may  think  fit,  or  to  to'be*Hbient*^"' 
permit  any  such  person  to  be  absent  from  such  asylum  upon  such  con-  from  asylum  on 
ditions  in  all  respects  as  to  the  Secretary  of  State  shall  seem  fit,  and  in  trial,  &c. 
case  any  person  so  permitted  to  be  absent  upon  trial  for  any  period  do 

not  return  at  the  expiration  of  such  period,  or  in  case  any  of  the 


VI 


APPENDIX. 


23&24Viot. 
C.75. 


conditions  on  which  any  person  is  so  permitted  to  be  absent  be  broken, 

the  person  not  returning  at  such  expiration  or  absent  after  any  such 

Criminal      Condition  has  been  broken,  as  the  case  may  be,  may  be  re-taken  as  herein 

Lunatic  Asylum  provided  in  the  case  of  an  escape. 


Act. 


10.  All  provisions  in  the  said  act  of  the  third  and  fourth  years  of 
Her  Majesty  for  the  payment  of  the  conveyance  of  such  insane  persons 
as  therein  mentioned  to  any  asylum  or  other  receptacle,  and  of  his 
maintenance  therein,  shall  extend  and  be  applicable  to  the  conveyance 
of  any  such  person  to  any  asylum  for  criminal  lunatics,  and  his  main- 

conveyance  and  tenance  therein,  and  all  sums  payable  under  any  order  made  under  such 
wly  to*thi3      provisions  shall  be  paid  and  applied  towards  defraying  or  reimbursing 
the  expenses  in  respect  of  which  the  same  are  paid,  or  other  expenses 
of  the  asylum,  as  the  Commissioners  of  Her  Majesty's  Treasury  may 
direct. 

11.  In  case  of  escape  of  any  person  confined  in  any  asylum  for 
criminal  lunatics,  he  may  be  retaken  at  any  time  [by  the  superintendent 
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assisting  such  superintendent,  officer,  or  servant  in  this  behalf,  or  anj 
other  person  authorized  in  writing  in  this  behalf  by  the  Secretary  of 
State  or  such  superintendent,  and  conveyed  to  and  received  and  detained 
in  such  asylum. 

12.  Any  j>erson  who  rescues  any  person  ordered  to  be  conveyed  to 
any  asylum  for  criminal  lunatics  during  the  time  of  his  conveyance 
thereto,  or  of  his  confinement  therein,  and  any  officer  or  servant  in  any 
asylum  for  criminal  lunatics,  who  through  wilful  neglect  or  connivance 
permits  any  person  confined  therein  to  escape  therefrom,  or  secretes,  or 
abets,  or  connives  at  the  escape  of  any  such  person,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  four  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  at 
the  discretion  of  the  court,  and  any  such  officer  or  servant  who  carelesslj 
allows  any  such  person  to  escape  as  aforesaid,  shall  on  summary  convic* 
tion  before  two  justices  of  such  offi3nce,  forfeit  any  sum  not  exceeding 
twenty  pounds  nor  less  than  two  pounds. 

13.  Any  superintendent,  officer,  nurse,  attendant,  servant  or  other 
person  employed  in  any  asylum  for  criminal  lunatics  who  strikes, 
wounds,  ill-treats,  or  wilfully  neglects  any  person  confined  therein,  shall 
be  guilty  of  a  misdemeanor,  and  shall  be  subject  to  indictment  for  every 
such  oflTence,  and  on  conviction  under  the  indictment  to  fine  or  imprison- 
ment, with  or  without  hard  labour,  or  to  both  fine  and  imprisonment,  at 
the  discretion  of  the  court,  or  to  forfeit  for  every  such  olFeuce,  on  a 
summary  conviction  thereof  before  two  justices,  any  sum  not  exceeding 
twenty  pounds  nor  less  than  two  pounds. 

14.  Two  or  more  of  the  Commissioners  in  Lunacy,  one  at  least  of 
whom  shall  be  a  physician  or  surgeon,  and  one  at  least  a  barrister,  shall, 
once  or  oftener  in  each  year,  on  such  day  or  days,  and  at  such  hours  of 
the  day,  and  for  such  length  of  time  as  they  think  fit,  and  also  at  any 
time  when  directed  by  the  Secretary  of  State,  visit  every  asylum  for 
criminal  lunatics,  and  shall  inquire  as  to  the  condition,  as  well  mental  as 
bodily,  of  the  persons  confined  therein,  or  any  of  them,  and  shall  also 
make  such  other  inquiries  as  to  such  asylum  as  to  them  may  seem 
proper,  or  as  such  Secretary  of  State  may  direct. 

16.  The  Commissioners  in  Lunacy  shall  in  the  month  of  March  in 
every  year  report  to  one  of  Her  Majesty's  principal  Secretaries  of  State 
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the  visits  made  as  aforesaid  in  the  preceding  year,  and  all  such  parti-  23  &  24  Vict. 

culars  in  relation  to  every  asylum  .visited  as  aforesaid  as  they  think  ^^' 

deserving  of  notice,  and  shall  also  report  in  like' manner  in  relation  to  Crimwal 
any  visit  made  by  the  direction  of  the  Secretary  of  State,  as  soon  as  lAoiaUc  Atylum 

conveniently  may  be  after  such  [visit,  and  a  copy  of  every  such  report  ^^* 

shall  be  laid  before  Parliament  within  twenty-one  days  after  the  receipt  *"  " 
thereof,  or  if  Parliament  be  not  sitting,  then  withm  twenty-one  days 
after  the  next  meeting  of  Parliament. 


SCHEDULE  A. 

StATEMEirr  respecting  Criminal  Lunatics  to  be  filled  up  and  trans- 
mitted to  the  Medical  Supebintendent  with  every  Criminal 
Lunatic. 

Name.. 

Age  

I>ate  of  admission 

Former  occopatioD 

From  whence  brought    , 

Mvried,  single,  or  widowed 

How  many  children  

Age  of  youngest   ' 

Whether  first  attack , 

When  previous  attacks  occurred    

Daration  of  existing  attack 

SUte  of  bodily  health    

Whether  suicidal  or  dangerous  to  others  

Supposed  cause 

Chief  delusions  or  indications  of  insanity 

Whether  subject  to  epilepsy 

Whether  of  temperate  habits 

Degree  of  education  

Religious  ]>ersuasion 

Crime    

When  and  where  tried 

.Verdict  of  jury 

Sentence 


ADMIRALTY  COURT  JURISDICTION  ACT. 

24  Vict.  Cap.  10. 

An  Act  to  extefid  the  Jurisdiction  and  improve  the  Practice  of  the  High 
Court  of  Admiralty/.— inthM&jy  186L] 

Sect.  26.  The  Registrar  of  the  said  Court  of  Admiralty  shall  have  F*1m  oath  or 
power  to  administer  oaths  in  relation  to  any  cause  or  matter  depending  J®"^''^ 
in  the  said  court ;  and  any  person  who  shall  wilfully  depose  or  affirm  ^^    P«no7* 
falsely  in  any  proceeding  before  the  registrar  or  before  any  deputy  or 
assistant  registrar  of  the  said  court,  or  before  any  person  authorized  to 
administer  oaths  in  the  said  court,  shall  be  deemed  to  be  guilty  of 
perjury,  and  shall  be  liable  to  all  the  pains  and  penalties  attaching  to 
wilful  and  corrupt  peijury. 
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UNIVERSITY  ELECTIONS  ACT. 

24  k  25  Vict.  Cap.  53. 

Afi  Act  to  provide  that  Votes  at  Elections  for  the  Universities  may  be 
recorded  hy  means  of  Voting  Papers. — [Ist  August^  1861.] 

to£*^^^  Sect.  2.  The  voting  paper,  signed  and  certified  as  aforesaid,  maybe 
ToUo  recorded.  ^^^^^^^^^  ^^  ^^®  vice-chancellor  of  the  university  for  which  the  electioo 
is  held,  or  to  any  pro  vice-chancellor  appointed  by  him,  or,  in  the  case  of 
the  University  of  Dublin,  to  the  provost  of  Trinity  College,  or  to  anj 
person  lawfully  deputed  to  act  for  him,  at  any  one  of  d^c  appointed 
polling  places,  during  the  appointed  hours  of  polling,  by  any  one  of 
the  persons  therein  nominated  in  that  behalf,  who  shall,  on  tendering 
such  voting  paper  at  the  poll,  read  out  the  same ;  and  the  said  vice- 
chancellor,  pro  vice-chancellor,  provost,  or  deputy  shall  receive  the 
voting  papers  as  the  same  shall  be  delivered,  and  shall  cause  the  votes 
thereby  given,  or  such  of  them  as  may  not  appear  to  be  contfary  to  the 
provisions  of  this  act,  to  be  recorded  in  the  manner  heretofore  used, 
in  all  respects  as  if  such  votes  had  been  given  by  the  electors  attending 
in  person  ;  and  all  votes  so  recorded  shall  have  the  same  validity  and 
effect  as  if  they  had  been  duly  given  by  the  voters  in  person  :  provided 
always,  that  no  person  shall  be  entitled  to  sign  or  vote  by  more  than 
one  voting  paper  at  any  election,  and  that  no  voting  paper  containing 
the  names  of  more  candidates  than  there  ai'e  burgesses  to  be  elected  at 
such  election  shall  be  received  or  recorded  :  provided  also,  that  no  voting 
paper  shall  be  received  or  recorded  unless  the  person  tendering  the  same 
shall  make  the  following  declaration,  wiiich  he  shall  sign  at  the  foot  or 
back  thereof  t 

**I  solemnly  declare,  that  I  am  personally  acquainted  with -4.  ^. 
[the  voter],  and  I  verily  believe  that  this  is  the  paper  by  which  he 
intends  to  vote,  pursuant  to  the  provisions  of  the  Universities  Elections 
Act.** 

Provided  also,  that  no  voting  paper  shall  be  so  received  and  recorded 
if  the  voter  signing  the  same  shall  have  already  voted  in  person  at  the 
same  election  :  provided  also,  that  every  such  elector  shall  be  entitled 
to  vote  in  person,  notwithstanding  that  he  has  duly  signed  and  trans- 
mitted a  voting  paper  to  another  elector,  if  such  voting  paper  has  not 
been  already  tendered  at  the  poll. 
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VACCINATION  ACT. 
24  k  25  Vict.  Cap.  59. 

Act  to  facilitate  Proceedings  before  Justices  under  the  Acts  relating 

0  Vaccination. — [Ist  August,  1861.] 

Sect.  2.  The  guardians  of  any  union  or  parish,  or  the  overseers  of  Astoinstitntion 
r  parish  where  the  relief  to  the  poor  is  not  administered  by  guardians,  of  legal 
Y  appoint  some  person  to  institute  and  conduct  proceedings  for  the  andHf  m«jt 
pose  of  enforcing  obedience  to  the  said  acts  or  any  of  them  within  of  ex^penaM  of 
ir  union  or  pansh ;  and  as  to  all  expenses  incurred  by  any  person  so  the  same, 
pointed,  or  by  any  registrar  of  births  and  deaths,  or  by  any  medical 
3er  of  health  appointed  under  an  act  of  Parliament,  in  proceedings 
enforcing  penalties  under  the  said  acts  or  any  of  them,  if  the  justices 
court  before   whom  such  proceedings    are   had  certify  that  such 
senses  ought  to  be  allowed,   such  court  or  justices  shall  ascertain 
amount  thereof,  and  such  amount  shall  bo  payable  out  of  the  rates 
the  relief  of  the  poor  of  the  parish  where  the  person  for  the  time 
ag  dwells  in  respect  of  whose  default  or  offence  the  same  were  insti- 
3d  ;  and   the   court  or  justices  shall   ascertain   the  amount  of  such 
lenses.     And  proceedings  for  enforcing  penalties  under  any  of  the 

1  acts,  on  account  of  neglect  to  have  a  child  vaccinated,  may  be  taken 
iny  time  during  which  the  paient  or  guardian  is  in  default. 


CRIMINAL  PBOCEEDINGS  OATH  RELIEF  ACT. 

24  &  25  Vict.  Cap.  66. 

Act  to  give  relief  to  Persons  who  may  refuse  or  he  unwilling,  from 
lUeged  conscientious  Motives^  to  he  sworn  in  Criminal  Proceedings, — 
Ist  August,  1861.] 

TTHEREAS  it  is  expedient  to  grant  relief  to  persons  who  may  refuse 
V  or  be  unwilling,  from  alleged  conscientious  motives,  to  be  sworn 
criminal  proceedings  :  be  it  therefore  enacted  by  the  Queen's  most 
client  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
itual  and  temporal,  and  Commons,  in  this  present  Parliament  as- 
iblcd,  and  by  the  authority  of  the  same,  as  follows : 

)ect.  1.  K  any  person  called  as  a  witness  in  any  court  of  criminal  Penonsnfiiftiog 
isdiction  in  England  or  Ireland,  or  required  or  desiring  to  make  an  ^°^  \ 
roL.  VIII.  b  ■""**' 


X  APPENDIX.     . 

24  &  25  Vict  affidavit,  or  deposition  in  the  course  of  any  criminal  proceeding*  sliall 

c  66.  refuse  or  be  unwilling,  from  alleged  conscientious  motives,  to  be  sworn, 

/TT,  it  shall  be  lawful  for  the  court  or  judge,  or  other  presiding  officer  or 

P^^^^^ings  person  qualified  to  take  affidavits  or  depositions,  upon  being  satisfied 

Oath  RdUf  of  the  sincerity  of  such  objection,   to  permit  such  person,  instead  of 

Aa.  being  sworn,  to  make  his  or  her  solemn  affirmation  or  declaration,  in  the 

..  ~".       words  following  ;  videlicet, 
motives  to  b«  °  ' 

sworn  in  *^1  A.  B.j  do  solemnly,  sincerely,  and  truly  affirm  and  declare,  that 

criminal  pro*         the  taking  of  any  oath  is  according  to  my  religious  belief  unlawful ; 
***^todto*        ^^^  ^  ^^  *^  solemnly,  sincerely,  and  truly  affirm  and  declare,"  &c. 

^miltiST*  ^^^ch  solemn  affirmation  and  declaration  shall  be  of  the  same  force  and 
declantion.       effect  as  if  such  person  had  taken  an  oath  in  the  usual  form. 
Pmiishment  for      2*  ^^  ^^7  pci^son  making  such  solemn  affirmation  or  declaration  shall 
making  fiUae      wilfully,  falsely,  and  corruptly  affirm  or  declare  any  matter  or  thing 
afflrmation.        which,   if  the  same  had  been  sworn  in  the  usual  form,  would  have 
amounted  to  wilful  and  corrupt  perjury,  every  such  person  so  offending 
shall  incur  the  same  penalties  as  by  the  laws  and  statutes   of  this 
kingdom  are  or  may  be  enacted  or  provided  against  persons  convicted  of 
wilful  and  corrupt  perjury. 
GommeocemcDt      3.  This  act  shall  come  into  operation  on  the  first  day  of  October  ia 
of  act.  the  year  one  thousand  eight  hundred  and  sixty-one. 


INLAND  REVENUE  ACT. 
24  k  25  Vict.  Cap.  91. 


An  Act  to  amend  the  Laws  relating  to  the  Inland  Beventu. — [6th 
August,  1861.] 

No  penalty  for  Sect.  16.  No  penalty  under  the  fifteenth  section  of  the  act  of  tlie 
^wL^°^*^*  sixteenth  and  seventeenth  years  of  the  reign  of  Her  Majesty,  chapter 
^^^rijuralu)  eighty-eight,  shall  be  deemed  to  be  incurred  in  respect  of  the  letting 
etmwBj  a  pri-  ^^^  ^^^^  ^f  any  horse  or  carriage  for  the  purpose  of  conveying  a  prisoner 
rtogaoL  to  or  from  any  prison,  and  used  under  such  letting  solely  for  that 
purpose. 
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DEALERS  IN  OLD  METALS  ACT. 

24  &  25  Vict.  Cap.  110. 

An  Act  for  regulating  Hie  Business  of  Dealers  in  old  Metals, — [Gih 
August,  1861.] 

Sect,  3.  Li  the  construction  and  for  the  purposes  of  this  act  the  tenn  Definition  of 
•^dealer  in  old  metals"  shall  mean  any  person  dealing  in,  buying,  and  *•""■• 
selling  old  metal,  scrap  metal,  broken  metal,  or  partly  manufactured 
metal  goods,  or  defaced  or  old  metal  goods,  and  whether  such  person 
deals  in  such  ai*ticles  only,   or  together  with  second-hand  goods  or 
marine  stores,  and  the  term  ^^  old  metals  "  shall  mean  the  said  articles. 

4.  It  shall  be  lawful  for  any  justice  of  the  peace,  upon  complaint  Penaltj  on 
made  before  him,  upon  oath,  that  the  complainant  has  reason  to  believe ^««l«inold 
and  does  believe  that  any  old  metal  stolen  or  unlawfully  obtained  is  JJ^I^^I^  ^f 
kept  in  any  house,  shop,  room,  or  place  by  any  dealer  in  old  metals  stolen  property, 
within  the  limits  of  the  jurisdiction  of  such  justice,  to  give  authority, 

by  special  warrant,  to  any  constable  or  police  officer  to  enter,  in  the 
daytime,  such  house,  shop,  room,  or  other  place,  with  such  assistance  as 
may  be  necessary,  and  to  search  for  and  seize  all  such  old  metals  there 
found,  and  to  cany  all  the  articles  so  seized  before  the  justice  issuing 
the  said  warrant,  or  some  other  justice  exercising  similar  jurisdiction, 
and  such  justice  shall  thereupon  issue  a  summons  requiring  such  dealer  to 
appear  before  two  justices,  at  a  time  and  place  to  be  named  in  such 
summons,  and  if  such  dealer  shall  not  then  and  there  prove  to  the  satis- 
faction of  such  justices  how  he  came  by  the  said  articles,  or  if  any  such 
dealer  shall  be  found  in  possession  of  any  old  metal  which  has  been 
stolen  or  unlawfully  obtained,  and  on  his  being  taken  or  summoned 
before  two  justices  it  shall  be  proved  to  the  satisfaction  of  such  justices 
that  at  the  time  when  he  received  it  he  had  reasonable  cause  to  believe 
it  to  have  been  stolen  or  unlawfully  obtained,  then  in  either  of  such  cases 
such  dealer  shall  be  liable  to  a  penalty  not  exceeding  five  pounds,  and 
for  any  subsequent  offence  to  a  penalty  not  exceeding  twenty  pounds,  or  at 
the  discretion  of  the  justices  in  the  case  of  such  second  or  subsequent 
offence  shall  be  imprisoned  and  kept  to  hard  labour  for  any  period  not 
exceeding  three  calendar  months :  provided  always,  that  nothing  herein 
contained  shall  interfere  with  or  affect  any  proceeding  by  indictment  to 
which  such  dealer  in  old  metals  may  be  liable  for  feloniously  and 
knowingly  receiving  stolen  goods,  but  no  person  shall  be  prosecuted 
by  indictment  and  proceeded  against  under  this  act  for  the  same  offence. 

5.  When  any  dealer  in  old  metals  is  convicted  of  either  of  the  offences  Justices  may 
aforesaid,  it  shall  be  lawful  for  such  justices,  or,  on  proof  of  such  con-  order  dealer  to 

7  2  '^  registered. 
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24  &  25  Vict  victioD,  for  any  other  two  justices  of  the  same  petty  sessional  district 
^2}1'       ^^  ^  county,  or  city  or  borough,  on  proof  of  such  conviction,  to  order 

Deahrs  in  Old  ^^^  direct  that  such  dealer  shall  be  registered  at  the  principal  police  office 
Metals  Act.  of  such  district  or  city  or  borough  in  a  book  to  be  kept  by  the  chief 
officer  of  police  for  the  purpose,  according  to  the  form  No.  1  in  the  sche- 
dule to  this  act  annexed,  and  from  and  aft«r  such  registration  such  dealer 
shall  be  subject  to  and  shall  conform  to  the  several  regulations  here- 
inafter provided,  for  such  period,  not  exceeding  three  years,  as  such 
justices  shall  order;  and  if  such  dealer  shall  during  such  period  be  cod- 
victed  of  any  offence  under  this  act,  the  justices  so  convicting  him  may 
order  such  period  to  be  extended  for  not  more  than  three  years  from 
the  time  when  such  period  would  otherwise  expire ;  and  in  like  manner, 
whilst  such  dealer  is  subject  to  the  regulations  of  this  act,  on  any 
further  conviction  under  this  act,  and  as  often  as  such  further  convic- 
tion shall  take  place,  the  justices  so  convicting  him  may  order  the 
period  for  which  he  is  then  subject  to  such  regulations  to  be  extended 
for  not  more  than  three  years  from  the  time  when  such  period  woold 
otherwise  expire :  provided  always,  that  where  any  dealer  in  old  metils 
who  is  also  a  dealer  in  marine  stores  within  the  meaning  of  the  four 
hundred  and  eightieth  section  of  the  Merchant  Shipping  Act,  1864,  is 
registered  as  aforesaid,  he  shall  likewise  conform  to  the  regulations  con- 
tained in  the  said  section  of  the  said  act,  and  shall  be  liable  to  the 
penalties  in  the  said  section  provided  for  not  conforming  to  such  n^gnla- 
tions. 


SCHEDULE. 
No.  1. — Register  of  Dealers  in  Old  Metals. 


Date  of 
Registration. 

Date  of 
Conviction. 

Period  for  which 

to  be  subject  to 

Regolations  of  this 

AcU 

Name 

PKice  of 
Abode  ami 
BusiiMU. 

' 

1 
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BANKRUPTCY  AND  INSOLVENCY  ACT. 

24  &  25  Vict.  Cap.  134. 

An  Act  to  amend  the  Law  relating  to  Bankruptcy  and  Insolvency 
in  England.— [pth  August,  1861.] 

Sect.  145.  Any  person  who  shall  wilfully  and  corruptly  make  any  False  declani- 
declaration  for  proof  of  debt  as  aforesaid,   knowing  the  same,  or  the  t'»o" »  misde- 
statement  of  account  to  which  the  same  shall  be  appended,  to  be  untrue  "^*'^^* 
in  any  material  particular,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  liable  to  undergo  the  pains  and  penalties  imposed  upon 
persons  guilty  of  wilful  and  corrupt  perjury. 

205.  If  any  person  shall  forge  the  signature  of  any  commissioner.  Forging  sig- 
registrar,  or  of  the  master  or  other  officer  of  the  court,  or  shall  forge  nature  of  com- 
er counterfeit  the  seal  of  the  courts,  or  knowingly  concur  in  using  any  »^***°"^  °*" 
such  forged  or  counterfeit  signature  or  seal,  for  the  purpose  of  authen-  ^f  co^  &c., 
ticating  any  proceeding  or  document,  or  shall  tender  in  evidence  any  felony, 
such  proceeding  or  document  with  a  false  or  counterfeit  signature  of  any 
such  commissioner,   registrar,   master,  or    other  officer,  or  a  false  or 
counterfeit  seal  of  the  court,  subscribed  or  attached  thereto,  knowing 
such  signature  or  seal  to  be  false  or  counterfeit,  every  such  person  shall 
be  guilty  of  felony,  and  shall  be  liable  to  the  same  punishment  as  any 
offender  under  the  act  of  the  session  of  Parliament  of  the  eighth  and 
ninth  years  of  the  reign  of  Her  present  Majesty,  chapter  one-  hundred 
and  thirteen. 

As  to  misdemeanors  under  this  act : 

221.  From  and  after  the  commencement  of  this  act,  any  bankrupt  Penalty  on 
who  shall  do  any  of  the  acts  or  things  following,  with  intent  to  defraud  P«"?n8  guilty 
or  defeat  the  rights  of  his  creditors,  shall  be  guilty  of  a  misdemeanor,  herein  naincd^" 
and  shall  be  liable,  at  the  discretion  of  the  court  before  which  he  shall 
be  convicted,  to  punishment  by  imprisonment  for  not  more  than  three 
years,  or  to  any  greater  punishment  attached  to  the  offience  by  any  ex- 
isting statute : 

1 .  If  he  shall  not  upon  the  day  limited  for  his  surrender,  and  before 

three  of  the  clock  of  such  day,  or  at  the  hour  and  upon  the  day 
allowed  him  for  finishing  his  examination,  after  notice  thereof  in 
writing,  to  be  served  upon  him  personally  or  left  at  his  usual  or 
last  known  place  of  abode  or  business,  and  after  the  notice  herein 
directed  in  the  London  Gazette^  surrender  himself  to  the  court 
(having  no  lawful  impediment  allowed  by  the  court),  and  sign 
or  subscribe  such  surrender,  and  submit  to  be  examined  before 
such  court  from  time  to  time : 

2.  If  he  shall  not  upon  his  examination  fully  and  truly  discover,  to 

the  best  of  his  knowledge  and  belief,  all  his  property,  real  and 
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24  &  25  Vkt.  personal,  inclasive  of  his  rights  and  credits,  and  how  and  to 

^'  ^'^^*  whom,  and  for  what  consideration,   and  when  he  disposed  of, 

Baukniptcfi  assigned,  or  transferred  any  part  thereof,  except  such  part  as  has 

anti  been  really  and  bona  fide  before  sold  or  disposed  of  in  the  waj 

Imolcmcy  Act.  of  his  trade  or  business,  if  any,  or  laid  out  in  the  ordinary  ei- 

pense  of  his  family,  or  shall  not  deliver  up  to  the  court,  or 

dispose  as  the  court  directs  of  all  such  part  thereof  as  is  in  his 
possession,  custody,  or  power,  except  the  necessary  wearing 
apparel  of  himself,  his  wife  and  children ;  and  deliver  up  to  the 
court  all  books,  papers,  and  writings  in  his  possession,  custody, 
or  power  relating  to  his  property  or  affairs : 

3.  If  he  shall,  after  adjudication,  or  within  sixty  days  prior  to  ad- 

judication, with  intent  to  defraud  his  creditors,  remove,  conceal 
or  embezzle  any  part  of  his  property  to  the  value  of  ten  poon^ 
or  upwards : 

4.  If,  in  case  of  any  person  having  to  his  knowledge  or  belief  proved 

a  false  debt  under  his  bankruptcy,  he  shall  fail  to  disclose  the 
same  to  his  assignees  within  one  month  after  coming  to  the  know- 
ledge or  belief  thereof: 

5.  If  he  shall,  with  intent  to  defraud,  wilfully  and  fraudulently  omit 

from  his  schedule  any  effects  or  propeity  whatsoever  : 

6.  If  he  shall,  after  the  filing  of  the  petition  for  adjudication,  with 

intent  to  conceal  the  state  of  his  affairs,  or  to  defeat  the  object 
of  the  law  of  bankruptcy,  conceal,  prevent  or  withhold  the  pro- 
duction of  any  book,  deed,  paper,  or  writing  relating  to  his  pro- 
perty, dealings,  or  affairs  : 

7.  If  he  shall,  after  the  filing  of  the  petition  for  abjudication,  or 

within  three  months  next  before  adjudication,  with  intent  to 
conceal  the  state  of  his  affairs,  or  to  defeat  the  objects  of  the 
law  of  bankruptcy,  part  with,  conceal,  destroy,  alter,  mutilate, 
or  falsify,  or  cause  to  be  concealed,  destroyed,  altered,  mutilated, 
or  falsified,  any  book,  paper,  writing,  or  security,  or  document 
relating  to  his  property,  trade,  dealings,  or  affairs,  or  make  or  be 
privy  to  the  making  of  any  false  or  fraudulent  entry  or  statement 
in  or  omission  from  any  book,  paper,  document,  or  writing 
relating  thereto : 

8.  If,  within  the  like  time,  he  shall,  knowing  that  he  is  at  the  tine 

unable  to  meet  his  engagements,  fraudulently  and  with  intent  to 
diminish  the  sum  to  be  divided  amongst  the  general  body  of  his 
creditors,  have  made  away  with,  mortgaged,  encumbered,  or 
charged  any  part  of  his  property,  of  what  kind  soever,  or  if  af^er 
adjudication  he  shall  conceal  from  the  court  or  his  assignee  any 
debt  due  to  or  from  him : 

9.  If,   being   a  trader,   he   shall,   under   his  bankruptcy,    or   at  any 

meeting  of  his  creditors  within  three  months  next  preceding  the 
filing  of  the  petition  for  adjudication,  have  attempted  to  account 
for  any  of  his  property  by  fictitious  losses  or  expenses  : 

10.  If,  being  a  trader,  he  shall,  within  three  months  next  before  the 
filing  of  the  petition  for  adjudication,  under  the  false  colour  and 
pretence  of  carrying  on  business  and  dealing  in   the  ordinary 
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course  of  trade,  have  obtained  on  credit  from  any  person  any  24  ^  25  Vict, 
goods  or  chattels  with  intent  to  defraud  :  c^Jl34. 

11.  If,  being  a  trader,  he  shall,  with  intent  to  defraud  his  creditors,     Bankruptcy 
within  three  months  next  before  the   filing  of  the  petition  for         *^ 
adjudication,  pawn,  pledge,  or  dispose  of,  otherwise  than  by  bona    ^^^"^ 
iSde  transactions  in  the  ordinary  way  of  his  trade,  any  of  his 
goods  or  chattels  which  have  been  obtained  on  credit  and  remain 
unpaid  for. 

222.  If  it  shall  at  any  time  appear  to  any  court  under  this  act  that  JarUdiotion 
the  bankrupt  has  been  guilty  of  any  of  the  offences  in  the  next  preceding  ^^^  powers  of 
section  set  forth,  such  court  shall  have  and  may  exercise  such  jurisdic-  j^^Ji^J^dinr 
tion,  rights,  powers,  and  privileges,  for  the  summoning,  apprehending,  j^  respect  of 
committing,  remanding,   bailing,  and  otherwise  proceeding  in  respect  bankrupt  guilty 
of  such ,  bankrupt,   as  are  exercised   by  and  vested  in  Her  Majesty's  of  any  o^offen<^« 
justices  of  the  peace  in  respect  of  persons  against  whom  a  charge   or  herembefore 
complaint  shall   have  been  made  before  any  one  or  more  of  the  said 

justices  in  respect  of  any  felony  or  indictable  misdemeanor  committed 

within  the  limits  of  the  jurisdiction  of  such  justice  or  justices  ;  and  all  Provisions  of 

the  provisions  of  the  act  of  the  session  of  Parliament  of  the  eleventh  ll&  12  Vict. 

and  twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter  forty-  ^  42»  extoudea 

two,  shall,  with  such  variations  as  the  nature  of  the  case  may  require,  *^  * '"  "^** 

extend  and  apply  to  the  court,  and  to  the  Commissioners  of  the  London 

and    other  district  Courts  of  Bankruptcy,  and   to  the  judges  of  the 

County  Courts  acting  in  matters  under  this  act,  and  their  proceedings, 

as  weU  as  to  justices  of  the  peace  and  their  proceedings. 

223.  The  court  may  direct  that  the  creditors  assignee,  or,  if  there  be  court  maj 
no  creditors  assignee,  the  official  assignee,  or  any  of  the  creditors  of  appoint  pro- 
the  bankrupt,  shall  act  as  the  prosecutor  in  respect  of  such  offence,  and  8«cQtor« 
shall  give  to  such  assignee  or  creditor  a  certificate  of  the  court  having 

so  directed,  which  certificate  shall  be  deemed  sufficient  proof  of  such 
prosecution  having  been  directed  as  aforesaid  ;  and  upon  the  production  (^^  of  pro- 
of such  certificate  the  costs  of  such  prosecution  shall  be  allowed  by  secation. 
the  court  before  which  any  person  shall  be  prosecuted  or  tried  in 
pursuance  of  such  direction,  unless  such  last-mentioned  court  shall 
specially  otherwise  direct,  and  when  allowed  by  any  such  court  such 
sum  80  allowed  shall  be  ordered  by  the  said  court  to  be  paid  and 
borne  in  all  respects  in  the  same  manner  as  the  expenses  of  prosecutions 
for  felonies  are  now  paid  and  borne,  and  the  same  shall  be  paid  and 
borne  accordingly  ;  and  any  expenses  incurred  by  such  prosecutor,  other 
than  those  so  defrayed  in  accordance  with  the  next  following  clause, 
shall  be  paid  out  of  the  account  intituled  "The  Chief  Registrar's 
Account." 

224.  The  court  may  direct  the  assignees  to  lay  the  papers  before  the  power  to  court 
Attorney-General  (or  the  *  Solicitor-General  during  a  vacancy  in  the  to  direct 
office  of  Attorney-General)  for  his  direction  thereon,  either  while  the  "fwence  to 
bankruptcy  is  pending  before  the  court  or  when  it  has  been  brought  to  q^,^^" 

a  conclusion. 

225.  In  any  indictment  or  information  for  any  misdemeanor  under  Indictment 
this  act  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged,  without  alleging  or  setting  forth  any  debt,  act  of  bankruptcy, 
petition,  or  adjudication,  or  any  summons,  warrant,  order,  rule,  or  pro- 
ceeding of  or  in  any  court  acting  under  this  act. 
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24  &  25  Viot 
c  134. 

Bankruptcy 

and 

Insolvency  Act, 

Definition  of 
terroSf  && 
"Annulling:" 
**  Assignees:" 


"Bank  of 
England:" 

"Bankrupt:" 

"  Commis« 
sioner,"  &c. 

"Court:** 


"  Court  of 
Bankruptcy :" 

"Creditor:" 

"  Creditors 
present  at  any 
meeting:" 

"Gaoler:" 
"Messenger:" 


"  Metropolitan 
district;" 


"Oath:" 
"AflSdavit:" 

"  Petition  for 
adjudication  of 
Bankruptcy:" 


As  to  the  definition  and  explanation  of  terms : 

229.  The  terms  and  words  hereinafter  enumerated  or  explained,  where- 
soever occurring  in  this  act,  shall  be  understood  as  hereinafter  defined  or 
explained,  unless  it  be  otherwise  specially  provided,  or  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  definition  or  expla- 
nation ;  that  is  to  say, 

"  Annulling"  shall  mean  also  "  superseding :" 

"  Assignee  "  shall  mean  the  assignee  of  the  estate  and  effects  of  the 
bankrupt  or  petitioner,  chosen  by  the  creditors  ;  and  until  such 
assignee  shall  be  chosen,  or  where  no  such  assignee  shall  exist,  shall 
mean  the  oflicial  assignee  : 

'^  Bank  of  England  "  shall  mean  also  all  branches  or  agents  thereof : 

'*  Bankrupt "  shall  mean  any  person  who  shall  have  been  under  any 
former  acts,  or  who  shall  be  by  any  court  under  the  provisions  of 
this  act,  adjudicated  bankrupt : 

"  Commissioner,"  and  "  Commissioner  of  the  Court  of  Bankruptcy," 
shall  incbido  the  judge  of  any  County  Court  entitled  to  act  in 
bankruptcy  under  this  act : 

''  Court,"  "  the  Court,"  **  the  Courts,"  shall  mean  the  Court  in  Lon- 
don,  or  any  country  district  court,  or  any  County  Court,  actiir:j 
under  this  act,  according  as  such  several  constructions  shall  W 
consistent  with  the  context : 

"Court  of  Bankruptcy"  shall  mean  Her  Majesty's  Court  of  Bank- 
ruptcy constituted  under  this  act,  and  the  Commissioners  thereof : 

"  Creditor  "  shall  mean  also  any  two  or  more  persons  being  partner?, 
and  incorporated  and  joint-stock  companies  : 

**  Creditors  present  at  any  meeting  "  shall  include  creditors  who  are 
represented  by  some  person  duly  authorized  by  any  such  creditor  in 
writing,  and  such  authority  shall  not  require  a  stamp  : 

"  Gaoler  "  shall  include  the  keeper  or  governor  of  any  gaol  or  prison : 

"  Messenger "  shall  mean  also  and  include  his  assistant  or  assistants, 
duly  authorized  by  him  to  act  as  his  deputy  or  deputies,  when 
acting  under  order  of  the  court : 

"  Metropolitan  district "  shall  mean  and  include  every  parish  the 
distance  whereof  as  measured  by  the  nearest  highway  from  the 
General  Post  OflSce  in  London  to  the  parish  church  of  such  parish 
shall  not  exceed  twenty  miles  : 

"  Oath,"  "  affidavit,"  shall  mean  and  include  the  declaration  or  affi^ 
mation  of  any  person  whom  any  act  6f  Parliament  shall  have 
authorized  to  make  such  declaration  or  affirmation  in  lieu  of  an  oath : 

"Petition  for  adjudication"  or  "petition  in  bankruptcy"  shall  mean 
any  petition  by  or  against  a  debtor  for  adjudication  of  bankrupUy; 
and  where  in  any  act  of  Parliament,  instrument,  document,  or  other 
proceeding  granted,  executed,  or  made  before  the  commencement  of 
this  act  mention  shall  have  been  or  shall  be  made  of  any  fiat  in 
bankruptcy,  or  commission  in  bankruptcy,  such  act,  instrumeot, 
document,  or  proceeding  shall  be  construed  as  though  such  fiat  or 
commission  had  been  a  petition  in  bankruptcy  under  this  act,  so 
far  as  the  circumstances  will  admit : 


APPENDIX.  XVU 

"  Petitioning  creditor  "  shall  mean  the  creditor  who  filed  the  petition  24  &  25  Vlcl. 
for  adjudication  :  c.  134. 

'•'Property"  shall  mean  and  include  all  the  real  and  personal  estate    Bankmptaf 
and  effects  of  the   petitioner  or  bankrupt  within  this  realm   and  and 

abroad  (except  as  herein  provided),  and  all  the  future  estate,  right,  iMolcenaj  Act, 
title,  interest,  and  trust  of  such  petitioner  or  bankrupt  in  or  to  any  ^,  p.~"^ 
real  or  personal  estate  and  effects,  within  this  realm  or  abroad,  creditor:"  "^ 
which  may  revert,  descend,  be  devii?ed  or  bequeathed  or  come,  and  ,.  „       .    „ 
all  debts  due   or  to  be  due  to  Iiim,  before  he  shall  have  obtained      ^^^  ^' 
his  discharge : 

^*  Prisoner  "  shall  mean  any  person  in  actual  custody  within  the  walls,  "Prisoner:* 
rules,  or  liberties  of  any  prison  in  England  for  any  debt,  damages, 
costs,  sum  or  sums  of  money,  or  for  any  contempt  by  reason  of 
nonpayment  of  any  sum  or  sums  of  money  or  costs  : 

** Proper  County  Court"  shall  mean  the  County  Court  within  the  "Proper County 
district  of  which  the  debtor   has  resided  or  carried  on   business  Court:'* 
during  the  six  months  next  immediately  preceding  the  time  of  filing 
a  petition  under   this   act  by  or  against  him,  or  for  the  longest 
period  during  such  six  months : 

*'  Sheriff"  shall  include  sheriff  substitute  :  "Sheriff:*' 

**  Suit  "  shall  include  action  at  hiw  and  suit  at  equity  or  other  pro-  *«  Suit:** 
ceeding  : 

•For  the  purposes  of  this  act,  all  persons  shall  be  deemed  traders  who,  «  Trader:" 
prior  to  the  commencement  of  this  act  would   have  been  liable  to 
be  adjudicated  bankrupt  under  the  laws  of  bankruptcy  then  in 
force  : 

^'  United    Kingdom "   shall    mean    the   United   Kingdom  of   Great  **  United 
Britain  and  Ireland  :  Kingdom  :** 

In  all  cases  in  which  any  particular  number  of  days  is  prescribed  by  **  Compiitatkia 
this  act,  or  shall  be  mentioned  in  any  rule  or  order  of  court  which  of  time:" 
shall  at  any  time  be  made  under  this  act,  for  the  doing  of  any  act, 
or  for  any  other  purpose,  the  game  shall  be  reckoned,  in  the  absence 
of  any  expression  to  the  contrary,  exclusive  of  the  first  and  in- 
clusive of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on 
a  Sunday,  Christmas-day,  G(»od  Friday,  IVIonday  and  Tuesday  in 
Easter  week,  or  a  day  appointed  for  a  public  fast  or  thanksgiving, 
in  which  case  the  time  shall  be  reckoned  exclusive  of  that  day  also. 
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STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING     THE     CRIMINAL     LAW,     PASSED     IN     THE     SESSION      OF 
PARLIAMENT    OP     1862. 


DISCHARGED    PRISONERS   AID   ACT. 

25  &  26  Vict.  Cap.  44. 

An  Act  to  amend  the  Law  relating  to  the  giving  of  Aid  to  Discharged 
Prisoners. — [17th  July,  1862.] 

WHEREAS  by  the  thirty-ninth  section  of  an  act  passed  in  the 
session  holden  in  the  fourth  year  of  Kin^  George  the  Fourth, 
Geo.  4.  c.  C4  chapter  sixty-four,  intituled  An  Act  for  consolidating  and  amendBmg 
(1823)  the  Laws  relating  to  the  building^  repairing^  and  regulating  of  certam 

Gaols  and  Houses  of  Correction  in  England  and  fFales,  and  hereiB- 
aftcr  referred  to  as  '*  the  Gaol  Act/'  it  is  provided  that  it  should  be 
lawful  for  any  one  or  more  of  the  visiting  justices  of  any  prison  to 
which  that  act  extended,  from  whence  any  prisoner  should  be  cHs- 
charged,  to  direct  that  such  moderate  sum  of  money  should  be  givoi 
and  paid  to  any  and  every  such  prisoner  so  discharged  who  should  not 
have  the  means  of  returning  to  his  or  her  family  or  place  of  settlement, 
or  resorting  to  any  place  of  employment  or  honest  occupation,  as,  in 
the  judgment  of  such  justice  or  justices,  should  be  requisite  and  neces- 
sary for  such  purpose,  under  all  the  circumstances  attending  the  case 
of  any  such  prisoner  ;  and  that  such  sum  of  money  should  be  paid  by 
the  keeper  of  such  pnson,  to  or  for  the  use  of  such  prisoner  for  the 
purpose  aforesaid,  and  that  all  such  sums  should  be  provided  for,  either 
out  of  such  bequests  or  benefactions  as  therein  mentioned,  or  in  such 
manner  as  is  by  the  Gaol  Act  directed  with  retspect  to  the  expense  of 
the  support  and  maintenance  of  the  prisoners  in  the  prisons  to  which 
such  act  extends  :  And  whereas  divers  societies,  hereinafter  referred  to 
as  "  Discharged  Prisoners  Aid  Societies,"  have  been  formed  in  divers 
parts  of  England,  by  persons  subscribing  voluntarily,  for  the  purpose  of 
finding  employment  for  discharged  prisoners,  and  enabling  them  by 
loans  and  grants  of  money  to  live  by  honest  labour  :  And  whereas  it 
is  expedient  that  power  should  be  given  to  the  visiting  justices  of 
prisons  to  give  aid  under  the  said  act  to  discharged  prisoners  through 
the  medium  of  a  Discharged  Prisoners  Aid  Society,  in  cases  where 
such  society  has  been  previously  certified  by  the  justices  having  juris- 
diction over  such  gaol  or  house  of  correction,  at  some  court  of  general 
or  quarter  sessions,  or  at  some  quarterly  sessions  held  by  them,  to  be  a 
society  approved  of  by  them :  Be  it  enacted  by  the  Queen's  most  excel- 
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lent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  25  &  26  Vict. 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled,  and        ^  ^^• 
by  the  authority  of  the  same,  as  follows  :  D'^har  d 

1.  The  justices  having  jurisdiction  over  any  gaol  or  house  of  cor-  Pinsoners  Aid 
rection  to  which  the  Gaol  Act  extends  may,  at  any  court  of  general  or         ^*^'- 
quarter  sessions,  or  at  any  quarterly  sessions,  upon  the  application  of  powerToTus- 
any  one  or  more  member  or  members  of  a  Prisoners  Aid  Society,  and  tices  to  gnmt 
after  examining  the  rules  of  such  society,  and  receiving  such  evidence  certificates  of 
as  they  think  fit  as  to  the  condition  of  such  society,  issue  a  certificate  •approval  of  pri- 
under  the  hand  of  their  chairman  to  the  effect  that  such  society  is  g^*"ieT- 
approved  of  by  them  for  the  purposes  of  this  act ;  and  they  may,  at  any  and  to  revoke 
future  court  of  general  or  quarter  sessions,  or  at  any  future  quarterly  or  suspend  the 
sessions,  upon  due  cause  shown,  by  a  writing  under  the  hand  of  their  "■™** 
chairman,  revoke  or  suspend  such  certificate ;  and  any  society  in  respect 

of  which  such  certificate  as  aforesaid  has  been  granted  and  remains  in 
foi-ce  shall  be  deemed  to  be  a  *'  Certified  Prisoners  Aid  Society,*'  and  to 
be  entitled  to  such  privileges  as  are  hereinafter  mentioned. 

2.  Where  a  prisoner  is  discharged  from  any  prison  to  which  the  Belief  ni»y  ^ 
said  Gaol  Act  extends,  the  visiting  justices  of  such  prison,  instead  of  **^"^?J  ^^  . 
directing  that  such  moderate  sum  of  money  shall  be  paid  by  the  keeper  go^*idd  ^" 
of  such  prison  to  or  for  the  use  of  such  prisoner  for  the  purpose  aforesaid,  society/* 
may  if  they  think  fit  direct  that  such  sum,  not  exceeding  in  any  case  two 

pounds,  shall  be  paid  to  the  treasurer  of  a  certified  Prisoners  Aid  Society 
on  their  receiving  from  such  society  an  undertaking  in  writing,  signed  by 
the  secretary  thereof,  that  the  same  shall  be  applied  for  the  benefit  of  such 
prisoner :  Provided  that  if  it  shall  not  be  possible  for  the  society  so  to 
apply  such  sum  for  the  benefit  of  such  prisoner,  the  same  or  so  much 
thereof  as  shall  not  have  been  so  applied  shall  be  applied  by  such 
society  for  the  benefit  of  such  other  prisoner  or  prisoners  discharged 
from  the  said  gaol  as  the  said  visiting  justices  shall  direct. 

3.  AH  sums  paid  to  a  certified  Prisoners  Aid  Society  under  this  act  Funds  oat  of 
shall  be  provided  for  out  of  the  same  funds  and  in  the  same  manner  as  ^l>»ck  repajr- 
18  by  the  said  Gaol  Act  directed  with  respect  to  the  sums  therein  ™®°^  P"*^^**^- 
authorized  to  be  given  or  paid  as  herein-before  recited  to  discharged 
prisoners. 


TRANSFER  OF  LAND  ACT. 

25  k  26  Vict.  Cap.  53. 

An  Act  to  facilitate  the  Proof  of  Title  to,  and  the  Conveyance  of  Real 
Estates.— \29x\i  July,  1862.] 

105.  If  in  any  proceeding  to  obtain  the  registration  of  any  land,  or  Person  making 
any  land  certificate  or  certificate  of  title,  or  otherwise  in  any  transaction  &1m  statement 
relating  to  land  which  is  or  is  proposed  to  be  put  upon  the  registry,  J™***^  ®^  ^^^ 
WDj  person  acting  either  as  principal  or  agent  shall,  knowingly  and 

c  2 


XX 


APPENDIX. 


25  &  26  Vict. 
c.  53. 

Trofw/er   of 
Land  Act, 


As  to  persons 
ajrgrieved  br 
proceeding,  &c., 
for  any  act  de- 
clared a  misde- 
meanor. 

Answers  to  bills, 
questions,  &c., 
iMt  admissible 
in  evidence. 


Frand  a  misdc- 
meanor. 


Punishment 


Interpretation 
«f  terms. 


with  intent  to  deceive,  make  or  assist  or  join  in  or  be  privy  to  the^ 
making  of  any  material  false  statement  or  representation,  or  suppress, 
conceal,  or  assist  or  join  in  or  be  privy  to  the  suppressing,  withholding, 
or  concealing  from  any  judge,  or  the  registrar,  or  any  person  employed 
by  or  assisting  the  registrar,  any  material  document,  fact,  or  matter  of 
information,  every  person  so  acting  sliall  be  deemed  to  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  liable  to  be  imprisoned  for  a 
term  not  exceeding  three  years,  and  either  with  or  without  hard  labour, 
or  to  be  fined  such  sum  as  the  court  by  which  he  is  convicted  shall 
award:  the  act  or  thing  done  or  obtained  by  means  of  such  fraud  or 
falsehood  shall  be  null  and  void  to  all  intents  and  purposes,  except  as 
against  a  purchaser  for  valuable  consideration  without  notice. 

106.  No  proceeding  or  conviction  for  any  act  hereby  declared  to  be 
a  misdemeanor  shall  affect  any  remedy  which  any  person  aggrieved  by 
such  act  may  be  entitled  to,  either  at  law  or  in  equity,  against  the  person 
who  has  committed  such  act. 

107.  Nothing  in  this  act  contained  shall  entitle  any  person  to  refase 
to  make  a  complete  discovery  by  answer  to  any  bill  in  equity,  or  to 
answer  any  question  or  interrogatory  in  any  civil  proceeding,  in  any 
court  of  law  or  equity,  or  in  the  Court  of  Bankruptcy ;  bat  no  answer 
to  any  such  bill,  question,  or  interrogatory  shall  be  admissible  ia 
evidence  against  such  person  in  any  criminal  proceeding. 

138.  If  any  person  fraudulently  procures,  assists  in  fraudulently 
procuring,  or  is  privy  to  the  fraudulent  procurement  of  any  order  of 
the  Court  of  Chancery  in  relation  to  registered  land,  or  fraudulent^ 
procures,  assists  in  fraudulently  procuring,  or  is  privy  to  the  fraudulent 
procurement  of  the  entry  on  the  register  of  any  caveat  or  notice  of  a 
charge,  or  of  the  erasure  from  the  register  or  alteration  on  the  roister 
of  any  caveat  or  notice  of  a  charge,  such  person  shall  be  deemed  to  be 
guilty  of  a  misdemeanor ;  and  any  order  procured  by  fraud,  and  any  act 
consequent  on  such  order,  and  any  entry,  erasure,  or  alteration  so  made 
by  fraud,  shall  be  void  as  between  all  parties  or  privies  to  such  fraud. 

139.  Any  person  convicted  of  a  misdemeanor  under  the  last  pre- 
ceding section  shall  be  liable  to  imprisonment  for  any  term  not  ex- 
ceeding three  years,  with  or  without  hard  labour,  or  to  be  fined  such 
sum  as  tlie  court  by  which  he  is  convicted  shall  think  just. 

140.  In  the  construction  of  this  act  (except  where  the  context  or 
other  provisions  require  a  different  constructi(m),  the  word  "  person'' 
shall  include  Her  Majesty,  Her  heirs  and  successors,  and  the  Duke  of 
Cornwall  for  the  time  being,  and  also  a  body  politic  or  corporate  ;  the 
word  "possession"  shall  include  receipt  of  the  rents  and.  profits  ;  the 
word  "land"  shall  include  messuages,  tenements  and  hereditaments, 
corporeal  or  incorporeal ;  and  the  word  *^  incumbrance "  shall  mean 
any  legal  or  equitable  mortgage  in  fee  or  for  any  less  estate,  and  also 
any  money  secured  or  charged  on  land  by  a  trust,  or  by  judgment* 
decree,  or  order  of  any  superior  court  of  law  or  equity,  and  also  any 
legacy,  portion,  lien,  or  other  charge  whereby  a  gross  sum  of  money  is 
secured  to  be  paid,  and  also  any  annual  or  periodical  charge  which  by 
the  instrument  creating  the  same,  or  by  any  other  instrument,  is  made 
repurchaseable  on  payment  of  a  gross  sum  of  money,  and  also  any 
arrear  remaining  unpaid  of  any  annual  or  periodical  charge,  for  pay- 
ment of  which  arrear  a  sale  of  any  land  charged  therewith  might  be 
decreed  by  a  court  of  equity. 
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MERCHANT  SHIPPING  ACT  AMENDTilENT  ACT. 
25  &  26  Vict.  Cap.  63. 


An  Actio  amend  '^TJie  Merchant  Skipping  Act,  1854,"  ^'Tht  Merchant 
Shijiping  Act  Amendment  Act,  1855,"  aiid  "  The  Customs  Coitsoli" 
dation  Act,  1853."— [29th  July,  1862.] 

16.  Any  person  appointed  to  any  office  or  service  by  or  under  any  Panishment  for 
local  marine  board  shall  be  deemed  to  be  a  clerk  or  servant  within  the  embezzlement  in 
meaning  of  the  sixty-eighth  section  of  the  act  of  the  tweuty-fifth  year  »^»PP»ng  o®^e»^ 
of  the  reign  of  Her  present  Majesty,  chapter  ninety-six  : 

If  any  such  person  fraudulently  applies  or  disposes  of  any  chattel, 
money,  or  valuable  security  received  by  him  whilst  employed  in  such 
office  or  service  for  or  on  account  of  any  such  local  marine  board,  or 
for  or  on  account  of  any  other  public  board  or  department,  to  his 
own  use  or  any  use  or  purpose  other  than  that  for  which  the  same  was 
paid,  entrusted  to,  or  received  by  him,  or  fraudulently  withholds,  retains, 
or  keeps  back  the  same  or  any  part  thereof  contrary  to  any  lawful 
directions  or  instructions  which  he  is  required  to  obey  in  relation  to 
such  office  or  service,  he  shall  be  deemed  guilty  of  embezzlement  within 
the  meaning  of  the  said  section  : 

Any  such  person  shall,  on  conviction  of  such  offence  as  aforesaid,  l)e 
liable  to  the  same  pains  and  penalties  as  are  thereby  imposed  upon  any 
clerk  or  servant  for  embezzlement : 

In  any  indictment  against  such  person  for  such  offcuce  it  shall  be 
safficient  to  charge  any  such  chattel,  money,  or  valuable  security  as  the 
property  either  of  the  board  by  which  he  was  appointed,  or  of  the  board 
or  department  for  or  on  account  of  which  he  may  have  received  the  same; 
and  no  greater  particularity  in  the  description  of  the  property  shall  be 
required  in  such  indictment  in  order  to  sustain  the  same,  or  in  proof  of  the 
offence  alleged,  than  is  required  in  respect  of  an  indictment  or  the  subject 
matter  thereof  by  the  seventy-first  section  of  the  said  last-mentioned  act. 

66.  The  following  terms  used  in  the  sections  of  this  act  hereinafter  Interpretation, 
contained  shall  have  the  respective  meanings  hereby  aligned  to  them,  of  terms. 
if  not  inconsistent  with  the  context  or  subject  matter  ;  that  is  to  say, 

The  word  "report"  shall  mean  the  report  required  by  the  customs  «<KeporL" 

laws  to  be  made  by  the  master  of  any  importing  ship  : 
The  word  "  entry "  shall  mean  the  entry  required  by  the  customs  "  Entry." 

laws  to  be  made  for  the  landing  or  discharge  of  goods  from  an 

importing  ship : 
The  word  **  goods"  shall  include  every  description  of  wares   and  "Goods." 

merchandise : 
The  word   "wharf"  shall  include  all  wharves,  quays,  docks,  and ** ^^^•*^-"^ 

premises  in  or  upon  which  any  goods  when  landed  from  ships 

may  be  lawfully  placed  : 
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35  &  26  Vict. 
c63. 

Merchant 

Slitpping  Act 

AmenduuMt 

AcL 

*♦  Warehouse." 

**  Wharf  owner." 

**  Wareboase 
oimer.'* 

**S.*»ipowner.'* 

♦*  Owner  of 
Ijoods." 


The  word  "warehouse"  shall  include  all  warehouses,  buildings,  and 
premises  in  which  goodd  when  landed  from  ships  may  be  law- 
fully placed : 

The  expression  "wharf  owner"  shall  mean  the  occupier  of  any 
wharf  as  hereinbefore  defined  : 

The  expression  "  warehouse  owner"  shall  mean  the  occupier  of  any 
warehouse,  as  hereinbefore  defined  : 

The  word  "shipowner"  shall  include  the  master  of  the  ship  and 
every  other  person  authorized  to  act  as  agent  for  the  owner,  or 
entitled  to  receive  the  freight,  demurrage,  or  other  charges 
payable  in  respcv^t  of  such  ship  : 

The  expression  "  owner  of  goods"  shall  include  every  person  who  is 
for  the  time  being  entitled,  either  as  owner  or  agent  for  the 
owner,  to  the  possession  of  the  goods,  subject  in  the  case  of  a 
lien,  if  any,  to  such  lien. 


NAVAL   AND   VICTUALLING   STORES   ACT. 
25  &  26  Vict.  Cap.  64. 


An  Act  for  the  Better  Protectlov  of  Her  Majesty's  Naval  and  VictuaUing 
Stores.— \29t\\  July,  1862.] 

WHEREAS  the  existing  enactments  for  the  protection  of  Her 
Mtgesty's  naval  and  victualling  stores  are  numerous  and  com- 
plicated, and  difficulties  have  arisen  in  their  application,  and  it  is  conse- 
quently expedient  to  reduce  into  one  act  and  simplify  and  amend  them. 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  b? 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temper^ 
and  Commons,  in  this  present  Parliament  assembled,  andby  the  autho- 
rity of  the  same,  as  follows  : 

PreHminary. 

L  This  ^ct  may  be  cited  as  ^'The  Naval  and  Victualling  Stores 
Act,  1862." 
Eitent  of  act.       2.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 
3.  In  this  Act— 

The  term  "  the  Admiralty"  shall  be  taken  to  mean  the  Lord  High 
i^  dmiral  of  the  United  Kingdom  for  the  time  being,  or  the 
commissioners  for  the  time  being  for  executing  the  office  of 
Lord  High  Admiral : 
The  term  "  dealer  in  marine  stores "  shall  be  taken  to  mean  a 
person  bound  to  conform  to  the  regulations  of  the  Merchant 
Shipping  Act,  1854,  section  four  hundred  and  eighty  : 
The  term  '<  dealer  in  old  metals"  shall  be  taken  to  mean  a  penoa 
answering  the  description  of  such  a  dealer  contained  in  '*  Tl» 
Old  Metal  Dealers  Act,  1861"  : 


Sbort  title. 


Interpretation 
«f  t^nns. 


17  A  18  Vict 
€.104. 


S4&25Viot 

€.110. 
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The  term  **  Her  Majesty's  yards  "  shall  be  taken  to  mean  Her  25  &  26  Vkt. 
Majesty's  dock  yards.  Her  Majesty's  victualling  yards,  and        c.  64. 
Her  Majesty's  steam  factory  yards  :  Xawdamd  v 

The  term  "  constable  of  the  metropolitan  force"  shall  be  taken  to  ttMlirngJ^Un^ 
mean  a  constable  belonging  to  that  force,  and  being  by  virtue         Aou 

of  the  act  of  the  session  of  tlie  twenty-third  and  twenty-fourth        

years  of  Her  Majesty  (chapter  one  hundred  and  thirty-five),  ^^^^^  ^^^ 
^*  for  the  employment  of  the  metropolitan  police  force  in  Her 
Majesty's  yards  and  military  stations,"  employed  and  autho- 
rised to  act  in  any  of  Her  Majesty's  yards  and  within  the 
limits  in  that  act  mentioned. 

4.  The  enactments  described  in  Schedule  (A.)  to  this  Act  are  hereby  ^"**^*^°**  "* 
repealed  to  the  extent  therein  specified,  and  only  as  to  Her  Majesty's  to^JJig  ajji*^^ 
naval  and  victualling  stores ;  but  this  repeal  shall  not  extend  to  Scotland  to  naval  and 
-or  Ireland,  or  affect —  victnallinj? 

(1.)  The  past  operation t)f  any  such  enactment ;  botnot'ITto^ 

(2.)  Any  act  done  or  any  right  or  liability  already  acquired,  accrued,  Scotland  or 

or  now  existing  under  or  by  virtue  of  any  such  enactment ;  IreUnd. 

(3.)  Any  penalty,  forfeiture,  or  other  punishment  incurred  or  to  be 

incurred  in  respect  of  any  offence  already  committed ;  or 
(4.)  The  institution  or  prosecution  of  any  legal  proceeding  or  any 
other  remedy  for  the  ascertaining,  enforcing,  or  recovering  of 
any  such  liability,  penalty,  forfeiture,  or  punishment. 


I. — Marked   Stores. 
Imitation  of  3J arks, 

5.  The  marks  mentioned  in  Schedule  (B.)  to  this  Act  may  be  applied  Mark*  »n  Sche* 
in  or  on  Her  Majesty's    naval  and   victualling  stores  to  denote  H^"*  ]Jcta^^*^*"^i!.^ 
Majesty's  property  in  stores  so  marked.      It  shall  be   lawful  for  the  for  Hcr^Mll!! 
Admiralty,  their  contractors,  officers,  and  workmen,  and  for  no  other  jesty'u  um  in  or 
person,  to  apply  the  said  marks  or  any  of  them  in  or  on  naval  or  vie-  o?  "*^*l  •"^ 
tualling  stores.    If  any  person  apply  any  of  the  said  marks  in  or  on  naval  ^'*^*^*"*'*g 

or  victualling  stores  contrary  to  this  provision  he  shall  be  guilty  of  a  mis-  t  .    '.     .^ 
•demeanor,  and  shall  be  liable  to  imprisonment  for  not  more  than  one  JJirka^iTmU- 
j'car,  with  or  without  hard  labour.  demeanor. 

Defacing  of  Marks. 

6.  If  any  person,  with  intent  to  conceal  Her  Majesty's  property  in  Obliteration  of 
any  naval  or  victualling  stores,  take  out,  destroy,  or  obliterate,  wholly  or  marks,  with 
in  pai't,  any  such  mark  in  or  on  any  such  stores,  he  shall  be  guilty  of  2**"J.*®.^°^ 
ielony,  and  shall  be  liable  to  imprisonment  for  not  more  than  two  years,  proMrtyin  ^ 
^ith  or  without  hard  labour.  stores,  felony^ 

Receiving,  ^c,  of  Marked  Stores, 

7.  If  any  person  receive,  possess,  keep,  sell,  or  deliver  any  naval  or  Knowingly 

victualling  stores  marked  as  aforesaid,  knowing  them  to  be  so  marked,  receiving,  &e., 

lie  shall  be  guilty  of  a  misdemeanor,  and  shall  be  liable  to  imprisonment  "*^^®J  stores, 
rf.  1  .i*iiii«  a  ini(>demtaoor» 

for  not  more  than  one  year,  with  or  without  hard  labour. 

8«  Where  the  person  charged  with  such  a  misdemeanor  is  a  dealer  in  Knowledge  of 

«narine  stores  or  in  old  metals,  or  a  person  employed  in  any  of  Her  stores  being 

marked  pre* 


XSIV  APPENDIX. 

•25  &  26  Vict.   Miyesty's  yards,  knowledge  on  liis  part  that  the  stores  to  which  the 

c  64.        charge  relates  were  at  the  time  of  the  commission  of  the  offence  marked 

N  txU     d  V    ^®  aforesaid  shall  be  presumed,  until  the  contrary  is  shown  ;  in  other 

tuaUina  Stores  cases  evidence  of  such  knowledge  shall  be  necessary  to  support  the 

Act,         charge. 

J       .  9.  Provided  always,  that  no  person  shall  be  liable  to  be  convicted  of 

dealcra  or*p€r-  such  a  misdemeanor  who  sliows  (whether  such  knowledge  as  aforesaid 
eons  employed  is  presumed  or  proved  against  him  or  not)  that  he  came  by  the  stores 
in  yards,  but  to  to  which  the  charge  relates  lawfully,  and  without  reasonable  cause  for 
be  proYed  in  believing  that  the  person  (if  any)  through  whom  he  came  by  the  same 
ot  er  cases.       j^^^  ^^^  come  by  the  same  lawfully. 

where  proof  that  10*  '^^'^  provisions  of  the  Act  of  the  session  of  the  eighteenth  and 
stores  were  law-  nineteenth  years  of  Her  Majesty  (chapter  one  hundred  and  twenty-six) 
fully  come  by.  «  for  diminishing  Expense  and  Dehiy  in  the  Administration  of  Criminal 
Summary  trial  Justice  in  certain  Cases,"  shall  apply  in  the  case  of  a  pei^son  charged 
<)freceiYer8, &c.  ^^yith  such  a  misdemeanor  in  manner  following: 

undercriminai'  ^^0  ^^^^^^  ^^  ^^^^  judgment  of  the  justices  at  such  petty  sessions  as 
Justice  Act,  i"  ^^^t  act  mentioned,  the  value  of  the  stores  to  which  the  charge 

18  &  19  Vict.  relates  does  not  exceed  one  pound,  section  one  of  that  act,  with 

•  ^'  ^'^'  all  provisions  relative  thereto,  shall  apply  : 

(2.)  Where,  in  the  judgment  of  such  justices,  such  value  exceeds  one 

pouu'l,  section  three  of  that  act,   with  all   provisions    relative 

thereto,  shall  apply. 


II. — Stores  Marked  or  Un^iarked. 
Crcepinfff  sweeping^  or  dredging. 
No  nnantho-  ll*  ^*  shall  not  be  lawful  for  any  person  (except  a  person  in  Her 

t\wi\  person  to   Mnjesty's  seiTice  or  in  the  employment  of  the  admiralty,  or  a  constable 
creep,  sweep,  or  of  the  metropolitan  police  force),  without  permission  in  writing  given 
wUhfn  100*^"*  ^'^  ^^*^  admiralty  or  by  some  person  authorised  by  the  admiralty  in  tliat 
yards  of  dock-   b^li«l^>  to  ci-eep,  sweep,  or  dredge  for  stores  lost  or  supposed  to  be  lost 
yards,  &c.         in  the  sca  or  any  tidal  water  within  the  distance  of  one  hundred  yanis 
from  any  vessel  belonging  to  Iler  Majesty  or  in  Her  Majesty's  service, 
or  from  any  mooring  place  or  anchoring  place   appropriated  to  such 
vessels,  or  from  any  moorings  belonging  to  Her  Majesty,  or  from  any  of 
Her  Majesty's  yards.     If  any  person  creep,  sweep,  or  dredge   for  stores 
contrary  to  this  provision  he  shall  be  liable,  on  summary  conviction,  to 
a  penalty  of  not  more  than  five  pounds. 

Arrest  of  Offenders^  Vessels,  8fc. 
Policemen  cf  12.  A  Constable  of  the  metropolitan  police  force  may,  within  the 

inetropoliun  yard  and  limits  for  which  he  is  s»vorn,  stop,  s<iarch,  and  detain  any 
>M7p*ecTed  ^?  vessel,  boat,  or  carriage  in  or  on  which  there  is  reason  to  suspect  that 
twiiH,  &c  ^"y  ^^  M<i^*  Majesty's  naval  or  victualling  stores,  stolen  or  unlawfully 

obtained,  may  be  found,  or  any  person  reasonably  suspected  of  having 
or  conveying  any  such  stores  stolen  or  unlawfully  obtained. 

ti^^It^petty'  •'■?•  ^^  ^"y  person  be  brouglit  before  two  or  more  justices  at  petty 
ttcssions  in  sessions  charged  with  having  or  conveying  any  of  Her  Majesty's  naval 
rclatioutoatores  or  victualling  stores  Stolen  or  unlawfully  obtained,  or  reasonably  sos- 
jtolenornnlaw.pected  to  have  been  stolen  or  unlawfully  obUiined,  the  following  provi- 
^ly  obtained,    sions  sli all  take  effect  and  apply  :—  ""  ^ 
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(1.)  If  such  person  do  not  give  an  account  to  the  satisfaction  of  the  25  &  26  Vict 
justices  how  he  came  by  such  stores  he  shall  be  deemed  guiltj  of        c.  64. 
a  misdemeanor,  and,  on  summary  conviction  thereof  before  two        jZZy 
or  more  justices  at  petty  sessions,  shall  be  liable  to  a  penalty  of  ^n^  Victuallma 
not  more  than  five  pounds,  or  to  imprisonment  for  not  more  than     sioret  Act, 
two  months,  with  or  without  hard  labour  :  — 

(2.)  If  he  declare  that  he  received  such  stores  from  some  other  person, 
or  that  he  was  employed  as  a  carrier,  agent,  or  servant  to  conVey 
the  same  for  some  other  person,  two  or  more  justices  at  petty 
sessions  may  cause  every  such  other  person,  and  every  former  op 
pretended  purchaser  or  other  person  through  whose  possession 
the  same  have  or  are  declared  to  have  passed,  to  be  brought 
before  them  and  examined,  and  may  examine  witnesses  on  oath 
touching  the  same: 
(3.)  If  it  appear  to  two  or  more  justices  at  petty  sessions  that  any 
person  has  had  possession  of  such  stores  (for  which  purpose  the 
possession  of  a  earner,  agent,  or  servant  shall  be  deemed  to  be 
the  possession  of  his  employer),  and  had  reasonable  cause  for 
believing  that  the  same  had  been  stolen  or  unlawfully  obtained, 
such  person  shall  be  deemed  to  have  had  possession  thereof  at 
the  time  and  pliice  when  and  where  they  were  found  or  seised, 
and  to  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof 
before  two  or  more  justices  at  petty  sessions,  shall  l>e  liable  to  a 
penalty  of  not  more  than  five  pounds,  or  to  imprisonment  for  not 
more  than  three  months,  with  or  without  hard  labour. 
Searches  under  Warrants, 
14*  Where  information  on  oath  is  given  to  a  justice  of  the  peace  Search  warnot 
that  there  is  reasonable  cause  to  believe,  and  that  the  infoi*mant  believes,  °°  infonnation 
that  some  of  Her  Majesty's  naval  or  victualling  stores,  marked  as  afore-  ^  ^   ' 
said,  or  (whether  marked  or  not)  stolen  or  unlawfully  obtained,  are  in  a 
house  or  place  within  the  jurisdiction  of  such  justice,  he  may  issue  a 
search  warrant  to  a  constable. 

15.  Every  such  search  warrant  shall  be  a  sufficient  authority  for  the  Effect  of  learcb 
constable  to  whom  the  same  is  directed  to  enter,  in  the  daytime,  or  by  warrant. 
night,  if  power  for  that  purpose  be  given  by  the  warrant,  with  such 
assistance  as  may  be  found  necessary,  into  such  house  or  place,  and  there 
to  search  for  such  naval  or  victualling  stores,  and  if  upon  such  search 
any  such  naval  or  victualling  stores  be  found,  then  to  seize  the  same, 
and  either  to  convey  the  same  before  a  justice  of  the  peace,  or  to  guard 
them  on  the  spot,  or  otherwise  dispose  of  them  in  a  place  of  safety, 
until  further  proceedings  can  be  taken  in  relation  thereto. 

16*  Where  under  any  such  search  warrant  any  naval  or  victualling  Dealen  in 
8toi*es,  appearing  or  reasonably  suspected  to  belong  or  to  have  belonged  ™«^°«  "^w* 
to  Her  Majesty,  are  found  in  the  possession  or  keeping  of  a  dealer  in  ^^Jj^  \q 
marine  stores  or  in  old  metals,  or  of  a  person  employed  in  any  of  Her  account  for  pes- 
Majesty's  yards,  and  such  dealer  or  person  does  not  provo  that  he  came  session  of  stores 
by  the  same  lawfully,  and  without  reasonable  cause  for  believing  that  found  on  search. 
the  person  (if  any)  through  whom  he  came  by  the  same  had  not  come 
by  the  same  lawfully,  such  dealer  or  person,  on  summary  conviction 
before  two  or  more  justices  at  petty  sessions,  shall  be  liable  for  the  first 
offence  to  a  penalty  of  not  more  than  fi\Q  pounds,  and  for  a  second  or 
other  subsequent  offence  to  a  penalty  of  not  more  than  twenty  pounds, 
or  imprisonment  for  not  more  than  three  months,  with  hard  labour. 
VOL.  IX.  d 
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23  &  26  Vict.  m.— General  Provisions. 

c64. 

Procedure. 

md^iOfLninQ     ^*^*  Subject  and  without  prejudice  to  the  application  by  this  act  of 
Stores  Aa!^  *^®  ^^^^  *c*  ^^  *^®  session  of  the  eighteenth  and  nineteenth  years  of 

Her  Majesty,  and  to  the  other  express  provisions  of  this  act,  such  of  the 

Parts  of  provisions  of  the  act  of  the  last  session  of  Parliament  (chapter  ninety- 

e!*9f  rUrc6D S  ®^*^»  '*^^  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
Incorporated,      relating  to  larceny  and  other  similar  offences,"  as  are  mentioned  in 

schedule  (C.)  to  this  act,  shall  be  incorporated  with  this  act,  and  shall 
for  the  purposes  of  this  act  be  read  as  if  they  were  liere  re-enacted. 

Criminal  poe-        18*  For  the  purposes  of  this  act  naval  or  victualling  stores  shall  be 
•cMJon.  deemed  to  be  in  the  possession  or  keeping  of  any  person,  if  he  have 

them  in  his  personal  possession  or  keeping,  or  if  he  knowingly  and 
wilfully  have  them  in  the  actual  possession  or  keeping  of  any  other 
person,  or  in  any  house,  building,  lodging,  apartment,  field,  or  place, 
open  or  inclosed,  whether  occupied  by  himself  or  not,  and  whether  the 
same  be  so  had  for  his  own  use  or  for  the  use  or  benefit  of  another. 

Saving  for  19-  Nothing  in  this  act  shall  be  taken  to  prevent  any  person  from 

indictment.  being  indicted  for  any  indictable  offence  made  punishable  on  sununaiy 
conviction  by  this  act,  or  to  prevent  any  person  from  being  liable  under 
any  other  act,  or  otherwise,  to  any  other  or  higher  penalty  or  punish- 
ment than  is  provided  for  any  offence  by  this  act,  but  so  that  no  person 
be  punished  twice  for  the  same  offence. 
Admiralty  alone  20.  It  shall  not  be  competent  for  any  person,  other  than  the  admiralty^ 
to  proeecnte.  ^j^^j^  officers,  solicitors,  or  agents,  to  institute  or  carry  on  under  this  act 
any  prosecution  by  way  of  summary  proceeding  or  otherwise  for  any 
offence  by  this  act  made  felony  or  misdemeanor  or  made  punishable  on 
summary  conviction. 

Application  of  pecuniary  Penalties, 
Penaliies.  &c.,        21.  Notwithstanding  anything  in  any  act  relating  to  municipal  corpo- 
to  be  applied     rations  or  to  the  metropolitan  police  force  or  in  any  other  act  contained. 
Ad  *!rSt  *"      *^°y  pecuniary  penalty  or  other  monies  recovered  under  this  act  shall  be 
paid  or  applied  as  the  admiralty  shall  direct. 

Dealers  in  Old  Metals, 
Effect  of  con-        22.  Every  conviction  under  this  act  of  a  dealer  in  old  metals  shall. 
▼iction  of  dealers  ^q^  the  purposes  of  registration  and  its  consequences  under  The  Old 
imderThis  act.  M®*^^  Dealers  Act,  1S61,  be  equivalent  to  a  conviction  under  that  act. 

Metropolitan  Police, 

Incorporation         23.  Subject  and  without  prejudice  to  the  express  provisions  of  this 
«f  provisions  of  ^^^^  r^\\  enactments  relative  to  the  powers,  duties,  privileges,  and  respon- 
Pt»i*M  FOTce°      sibilities  of  the  metropolitan  police  force  when  acting  within  the  metro- 
Acts,  politan  police  district  shall,  in  relation  to  offences  and  other  matters 
connected  with  naval  and  victualling  stores  belonging  to  Her  Majesty, 
or  appearing  or  reasonably  suspected  to  belong  or  to  have  belonged  tt> 
Her  Majesty,  extend  and  apply  to  constables  of  the  metropolitan  force 
when  acting  within  the  yards  and  limits  for  which  they  are  sworn,  and 
such  enactments  shall  for  the  purposes  of  this  act  be  read  as  if  they 
were  here  re-enacted. 
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SCHEDULES. 


SCHEDULE  (A.) 

ISxACTXBim     SBPSALBD    ai    tO 

except  as  to  Scotland  and  Ikelahd. 


25  ft  26  Viet. 
0.46. 

Natal 

Hbb   Majk8tt*s  Naval  and  Victuallino  SxoBKSf     s^fJ^^^SH^ 


Seailon  and  Chapter. 


9&  10WiU.3,c.41. 


9  Geo.  1,  c  8. 


17  Geo.  2,  c  40. 


S9  &  40  Geo.  3,  c  89. 


H  Geo.  3,  c  60. 


Schednles. 


Title. 


An  act  for  the  better  preventing  the  embezzle- 
ment of  His  ^fajesty^s  stores  of  war,  and 
preventing  cheats,  frauds,  and  abuses,  in 
paying  seamen^s  wages. 

An  act  for  continning  some  laws,  and  reviving 
others  therein  mentioned,  for  exempting  apo- 
thecaries from  serving  parish  and  ward  offices, 
and  upon  jnries ;  and  relating  to  jurors ;  and 
to  the  payment  of  seamen's  wages,  and  the 
preservation  of  naval  stores,  and  stores  of 
war ;  and  concerning  the  militia  and  trophy 
money;  and  against  clandestine  runninf^  of 
uncustomed  goods,  and  for  mors  effectual 
preventing  frauds  relating  to  the  customs, 
and  frauds  in  mixing  silk  with  stuffs  to  be 
exported. 

An  act  to  continue  the  several  laws  therein 
mentioned  for  preventing  theft  and  rapine  on 
the  northern  borders  of  England;  for  the 
more  effectual  punishing  wicked  and  evil- 
disposed  persons  going  armed  in  disguise,  and 
doing  injuries  and  violences  to  the  persons 
and  properties  of  His  Majesty^s  subjects,  and 
for  the  more  speedy  bringing  the  offenders  to 
justice  ;  for  continuing  two  clauses  to  pre- 
vent the  cutting  or  breaking  down  the  bank 
of  any  river,  or  sea  bank,  and  to  prevent  the 
malicious  cutting  of  hop-binds;  and  for  the 
more  effectual  punishment  of  persons  mali- 
ciously setting  on  fire  any  mine,  pit,  or  delph 
of  coal,  or  cannel  coal ;  and  of  persons  un- 
lawfully hunting  or  taking  any  red  or  fallow 
deer  in  forests  or  chaces,  or  beating  or 
wounding  the  keepers  or  other  officers  in 
forests,  chaces,  or  parks  ;  and  for  granting 
a  liberty  to  carry  sugars  of  the  growth,  pro- 
duce, or  manufacture  of  any  o^  His  Ma- 
jesty's sugar  colonies  in  America,  from  the 
said  colonies  directly  to  foreign  parts  in  ships 
built  in  Great  Britain,  and  navigated  ac- 
cording to  law;  and  to  explain  two  acts 
relating  to  the  prosecution  of  offenders  for 
embezzling  naval  stores,  or  stores  of  war  ; 
and  to  prevent  the  retailing  of  wine  within 
either  of  the  Universities  in  that  part  of 
Great  Britain  called  England  without  licence. 

An  act  for  the  better  preventing  the  embez- 
aAement  of  His  Majesty's  uaval,  ordnance, 
and  victualling  stores. 

An  act  for  the  better  preventing  the  embezzle- 
ment of  His  Majesty's  cordage. 

d  2 


Extent  of  Repeal. 


Sections  one,  two,  fonr, 
five,  and  eight 


Sections    three,    four, 
and  five. 


Section  ten. 


The  whole. 


The  whole. 
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Schedule  (A.) — cotUinued. 


Naval  Sfltdon  and  Chapter. 

aad  Victualling 

Stares  AeL 


54  Geo.  3,  c  159. 


Schedoles. 


55  Geo.  3,  c.  127. 


56  Geo.  3,  o.  80. 


4  Geo.  4,  c  53. 


2  &  3  Win.  4,  c.  40. 


Title. 


An  act  for  the  better  regulation  of  the  several 
ports,  harboars,  roadsteads,  sounds,  channels, 
bays,  and  navigable  rivers  in  the  United 
Kingdom ;  and  of  His  Majesty's  docks,  dock 
yards,  arsenals,  wharfs,  moorings,  and  stores 
therein ;  and  for  repealing  several  acts  passed 
for  that  purpose. 

An  act  to  repeal  an  act  of  the  fifty-third  year 
of  His  present  Majesty,  for  preventing  the 
embezzlement  of  stores ;  and  to  extend  the 
provisions  of  the  several  acts  relating  to  His 
M:ycsty*8  naval,  ordnance,  and  victualling 
stores  to  all  other  public  stores. 

An  act  to  enable  the  principal  officers  and  com- 
missioners  of  His  Majesty's  navy  resident  on 
foreign  stations  to  grant  certificates  of  stores 
or  goods  which  may  be  sold  by  such  officers 
or  commissioners  at  such  foreign  stations. 

An  act  for  extending  the  benefit  of  clergy  to 
several  larcenies  therein  mentioned. 

An  act  to  amend  the  laws  relating  to  the  busi- 
ness of  the  civil  departments  of  the  navy,  and 
to  make  other  regulations  for  more  effectually 
carrying  on  the  duties  of  the  said  departments. 


Extent  of  Repeat 


Section  ten. 


The  whole. 


The  whole. 


The  whole. 


Section  tbirty-foor. 


SCHEDULE  (B.) 
Mabks  appropriated  for  Her  Majesty's  use  in  or  on  Naval  and  Victualling  Stores. 


Stores. 

Marks. 

(1.)  Hempen  cordage  and  wire  rope     

Coloured  worsted   threads  laid  up  with  tbt 
yarns  and  the  wire  respectively. 

(2.)  Canvas,  fearnought,  hammocks,  and  sea- 
men's bags 

A  blue  line  in  a  serpentine  form. 

(3.)  Buntm «.     

A  double  tape  in  the  warp. 

(4.)  Candles 

A  blue  cotton  thread  in  each  wick. 

(5.)  Timber,  metal,  and  other  naval  or  vic- 
tualling stores  not  before  enumerated  . 

The  broad  arrow. 

SCHEDULE  (C.) 

Parts  of  the  Larceny  Act  of  1861  incorporated  with  this  act. 

Sections  99,  100,  103,  105,  107  to  113,  both  inclusive,  and  115  to  121,  both  indosivcu 
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JURISDICTION  IN  HOMICIDES  ACT. 

25  &  26  Vict.  Cap.  65. 
« 
An  Act  for  the  more  sptedy  Trial  of  certmn  Homicides  committed  fy 
persons  subject  to  the  Mutiny  Act. — [29th  July,  1862.] 

WHEREAS  it  is  expedient  that  persons  subject  to  the  present  or 
any  future  Mutiny  Act  who  shall  be  guilty  of  the  murder  or  man- 
slaughter of  any  person  subject  to  the  said  act  or  acts  should  be  brought 
to  speedy  punishment,  and  that  the  offences  of  such  persons  should  in 
certain  cases  be  inquired  of  and  tried  with  all  convenient  speed,  and  that 
the  inquiry,  trial,  and  punisliment  should  in  certain  cases  be  more  speedy 
than  the  usual  course  of  practice  in  respect  of  the  times  of  issuing  Her 
Majesty's  commissions  of  oyer  and  terminer  or  gaol  delivery  will  allow  : 
And  whereas  it  would  contribute  to  the  more  speedy  punishment  of  per- 
sons guilty  thereof,  and  to  the  maintenance  of  good  order  and  military 
<liscipline,  if,  when  charged  with  murder  or  manslaughter  committed  in 
England  or  Wales,  and  out  of  the  jurisdiction  of  the  Central  Criminal 
Court,  such  persons  were  rendered  liable  to  be  indicted  and  tried  at  the 
Central  Criminal  Court,  and  if  when  charged  with  murder  or  man- 
slaughter committed  in  Ireland  and  elsewhere  than  in  the  county  of  the 
city  of  Dublin  or  the  county  of  Dublin  such  persons  were  rendered  liable 
to  be  indicted  and  tried  before  and  by  tlie  cammissioners  appointed  by 
virtue  of  any  commission  of  oyer  and  terminer  or  of  gaol  delivery  under 
the  great  seal  of  Ireland  for  the  county  of  the  city  of  Dublin :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : 

1.  Whenever  any  person  shall  have  been  committed  for  any  murder  or  The  Qnaen's 
manslaughter  committed  or  supposed  to  have  been  committed  at  any  Bench  or  a 
place  in  England  or  Wales,  and  out  of  the  jurisdiction  of  the  Central  J^^^^T*'^*^ 
Criminal  Court,  or  at  any  place  in  Ireland  other  than  the  county  of  the  to  be  in^ictrt" 
city  of  Dublin  or  the   county  of  Dublin,  and  it  shall  appear  to  Her  and  tried  under 
Majesty's  Court  of  Queen's  Bench  in  that  part  of  the  United  Kingdom  ^«  proyUions 
wherein  the  said  offence  was  committed  or  supposed  to  have  been  com-  ®^  *^"  ***• 
mitted,  in  term  time,  or  to  any  judge  thereof,  or  of  any  of  Her  Majesty's 
superior  courts  of  common  law  in  the  same  part  of  the  United  Kingdom, 
in  vacation,  that  the  said  person  (hereinafter  called  the  prisoner)  was  at 
the  time  of  the  commission  or  supposed  commission  of  the  said  murder  or 
manslaughter  subject  to  the  present  or  any  future  Mutiny  Act,  and  that 
the  person  (hereinafter  called  the  deceased)  for  the  murder  or  man- 
slaughter of  whom  the  prisoner  shall  have  been  committed  was  at  the 
time  last  aforesaid  subject  to  the  said  act  or  acts,  it  shall  be  lawful  for 
^uch  Court  of  Queen's  Bench  in  term  time,  or  for  such  judge  in  vacation. 
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^25  &  26  Vict,  without  the  prisoner  being  brought  or  appearing  in  person  before  tlw 
c.  65.        said  court  or  judge,  upon  the  application  of  Her  Majesty's  principil 
."TT    .    Secretary  of  State  for  the  War  Department,  and  upon  his  certificate  k 
'ffon^ks^A^  writing,  in  the  form  numbered  1,  in  the  schedule  to  this  act  annexed,  or 
_        to  the  like  effect,  duly  signed,  that  it  would  contribute  to  the  maintes- 
ance  of  good  order  and  military  discipline  if  the  said  prisoner  were  to  be 
indicted  and  tried  under  the  provisions  of  this  act,  to  order  that  the  snd 
prisoner  shall  be  indicted  and  tried  under  the  provisions  of  this  act,  and 
such  order  may  be  in  one  of  the  forms  numbered  2,  in  the  schedule  t» 
this  act  annexed,  or  to  the  like  effect. 
And  upon  inch      2.  Whenever  any  sucl\  order  shall  have  been  made,  the  gaoler  or 
<»rder  the  pri-    keeper  of  any  gaol  or  house  of  correction  in  which  the  said  prisoner  shaB 
**""v!S*^  th    ^®  confined  shall  forthwith  upon  the  delivery  to  him  of  an  office  copy  of 
mS*ofNew»te  '"^**  order,  without  writ  of  habsBus  corpus  or  other  writ  for  that  pur- 
in  London  or     pose^  cause  Such  prisoner,  with  his  commitment  and  detainer,  to  be  sMf 
the  Richmond    removed  to  Her  Majesty's  gaol  of  Newgate  in  the  city  of  London  if  tlie 
Sikr^  *?  K  ^^  prisoner  shall  be  confined  in  England  or  Wales,  and  to  Her  Majesty's 
^DMitio^iL  &!  ?^^  ^^^^^^  *^®  Richmond  Bridewell  in  the  county  of  the  city  of  Dublia 
tctnrned  to  the  i^  tlie  said  prisoner  shall  be  confined  in  Ireland,  and  thereupon  the  keeper 
^»Qrt  at  which   of  such  gaol  shall  receive  such  prisoner  into  his  custody  in  such  gaol, 
*h«  pn«onerU   there  to  remain  until  he  shall  be  delivered  by  due  course  of  law  ;  and  tke 
to  be  indicted,   jygtjg^  q^  coroner  by  whom  the  prisoner  was  committed,  or  any  otivr 
person  having  the  custody  or  possession  thereof,  shall  forthwith  upon  the 
delivery  to  him  of  an  office  copy  of  such  order  transmit  any  recogni- 
sances, depositions,  examinations,  or  informations  relating  to  the  murder 
or  manslaughter  mentioned  in  such  order  which  shall  be  in  his  custody 
or  possession  to  the  proper  officer  of  the^  court  at  and  before  which  the 
prisoner  shall  be  rendered  liable  to  be  indicted  under  the  provisions  of 
this  act,  to  be  by  him  kept  among  the  records  of  the  court. 
A  prisoner  re-        3,  Whenever  any  prisoner  shall  have  been  removed  to  the  said  gaol  of 
™^T^fP*y  ^    Newgate  in  the  city  of  London  under  the  provisions  of  this  act,  tiie 
tried  in  London  Diurd®'^  or  manslaughter  of  the  deceased  by  the  prisoner  may  be  inquired 
•or  Dublin.         of,  heard,  and  determined,  and  the  prisoner  may  be  indicted,  arraigned, 
tried,  and  convicted  for  the  murder  or  manslaughter  of  the  deceased,  in 
the  same  manner  in  all  respects  as  if  such  murder  or  manslaughter  hid 
been  committed  within  the  jurisdiction  of  the  Central  Criminal  Coozt; 
and  whenever  any  prisoner  shall  have  been  removed  to  the  Richmond 
Bridewell  in  the  county  of  the  city  of  Dublin  under  the  provisions  of 
this  act,  the  murder  or  manslaughter  of  the  deceased  by  the  prisoner  nu^ 
be  inquired  of,  heard,  and  determined,  and  the  prisoner  may  be  indicted, 
arraigned,  tried,  and  convicted  for  the  murder  or  manslaughter  of  the 
deceased,  in  the  same  manner  in  all  respects  as  if  such  murder  or  man- 
slaughter had  been  committed  in  the  county  of  the  city  of  Dublin. 
A  certificate  of      4.  Whenever  any  prisoner  so  removed  to  one  of  the  said  gaols  shall 
liis  removal       be  indicted  under  the  provisions  of  this  act,  an  office  copy  of  the  befixv- 
^d%th"  ***    ™e'^tio°ed  order  of  the  Court  of  Queen's  Bench,  or  of  a  judge,  shall  be 
of  biacominitul  ^J^livered  to  the  proper  officer  of  the  court  at  and  before  which  the  pri- 
shall  be  en-      soner  shall  be  rendered  liable  to  be  indicted  under  the  provisions  of  tl» 
dorsed  on  the     act,  and  such  officer  shall  thereupon,  by  endorsement  on  the  back  of  die 
indictment.        \ji^\i  ^f  indictment,  before  its  presentment  by  the  grand  jury,  or  by  direc- 
tion of  the  justices,  judges,  or  commissioners  of  the  court  before  whoa 
such  indictment  shall  be  tried,  or  any  two  or  more  of  them,  at  any  other 
time,  certify  that  the  prisoner  was  committed  for  the  murder  or 
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slaoghter  of  the  deceased,  and  was  removed  to  the  gaol  of  Newgate  or  ^^  &  26  Vict. 
the  Richmond  Bndewell,  as  the  case  maj  be,  under  the  provisions  of  this        ^^* 
#ct ;  and  such  endorsement,  which  maj  be  in  the  form  numbered  3,  in  jftritdicUon  in 
the  schedule  to  this  act  annexed,  or  to  the  like  effect,  and  which  maj  be  Homiddn  Act^ 
aBiended  bj  the  said  last-mentioned  justices,  judges,  or  commissioners,        — -* 
or  any  two  or  more  of  them,  at  any  time,  and  in  such  manner,  and  as 
often  as  to  them  shall  seem  fit,  shall  be  conclusive  proof  that  the  said 
prisoner  was  committed  for  the  murder  or  manslaughter  of  the  deceased, 
and  was  removed  to  the  said  gaol  of  Newgate  or  the  said  Richmond 
Bridewell  under  the  provisions  of  this  act ;  and  such  indorsement  shall 
90t  constitute  or  be  deemed  or  taken  to  be  a  portion  of  the  indictment. 

5,  Whenever  any  indictment  found  under  the  provisions  of  this  act  ^hen  indict- 
ahall  be  amended  in  any  manner,  the  before-mentioned  indorsement  "•°'^*™'°^®* 
thereon  shall,  if  it  be  necessary,  be  amended  in  the  like  manner.  -^  to°be^iJso^^° 

6.  A  prisoner  committed  for  murder  may  be  indicted  under  the  pro-  »™^d*i- 
▼isions   of  this  act  for  manslaughter,  and  a  prisoner  committed  for  Indic!mtntneed< 
manslaughter  may  be  indicted  under  the  same  provisions  for  murder.        commitment* 

7.  It  shall  not  be  lawful  for  any  person,  either  by  himself  or  his  No  objection 
counsel,  to  take  any  objection,  eitlier  in  the  court  at,  before,  or  by  which  to  be  taken  to 
the  prisoner  shall  be  indicted,  arraigned,  tried,  convicted,  or  sentenced  ""^JjJto'be 
ander  the  provisions  of  this  act,  or  in  any  court  of  error,  to  any  order  of  r^S^  of  the 
the  said  Court  of  Queen's  Bench  or  of  any  judge,  or  to  any  other  proceed-  mbjection  of 
ing  under  or  by  virtue  of  which  the  prisoner  shall  have  been  removed  to  «oy  pwaon  to 
the  gaol  of  Newgate  or  the  Richmond  Bridewell  ;  and  the  form  of  the  t^e  Mutiny  Act^ 
indictment  under  the  provisions  of  this  act  shall  be  the  same  as  that  of 
iadictments  for  murder  or  manslaughter  committed  within  the  jurisdic- 
tion of  the  court  at  and  before  which  such  prisoner  shall  be  indicted 

finde"  the  provisions  of  this  act ;  and  it  shall  not  be  necessary  to  prove 
on  the  trial  of  the  prisoner  that  either  the  prisoner  or  the  deceased  was 
or  were  at  the  time  of  the  commission  or  supposed  commission  of  the 
said  murder  or  manslaughter  subject  to  the  provisions  of  any  mutiny 
act ;  and  the  prisoner  shall  not  be  acquitted  by  reason  only  of  its  appear- 
ing that  the  prisoner  or  the  deceased  was  not  or  were  not  at  the  time 
last  aforesaid  subject  to  the  provisions  of  any  mutiny  act. 

8,  When  any  person  shall  have  been  convicted  of  any  offence  upon  Any  person  con- 
the  trial  of  any  indictment  found  under  the  provisions  of  this  act,  it  shall  ▼icted  may  be 
be  lawful  for  the  justices,  judges,  or  commissioners  of  the  court  l>c^ore  *J^^^  J-jj^^ 
which  any  such  conviction  shall  have  taken  place,  or  for  any  two  or  [q  the  county 
m'  ^  of  them,  or,  in  case  sentence  shall  not  then  be  passed,  for  the  where  the 
justices,  judges,  or  commissioners  of  the  said  court,  or  for  any  two  or  o^®°^^ 
more  of  them,  at  any  subsequent  sessions  of  the  said  court,  to  order  and  ^j^'^tSlfjoJig^ 
-adjudge  such  convict  to  be  punished  according  to  law  at  any  place  either  diction  of  the  "^ 
within  the  jurisdiction  of  the  said  court,  or  within  the  county  or  place  court  by  which. 
where  such  offence  shall  have  been  committed  or  supposed  to  have  been  *>•  *J**11  ^ 
committed  ;  and  in  cases  where  such  justices,  judges,  or  commissioners,  * 

or  any  two  or  more  of  them,  shall  order  such  convict  to  be  punished  in 
anch  county  or  place,  it  shall  be  lawful  for  such  justices,  judges,  or  com- 
Bdiflsioners,  or  any  two  or  more  of  them,  after  passing  sentence  upon  such 
convict,  to  make  an  order  commanding  the  keeper  of  the  gaol  of  New- 
^te  or  of  the  Richmond  Bridewell  to  cause  such  convict  to  be  delivered 
into  the  custody  of  the  gaoler  or  keeper  of  the  gaol  or  house  of  correction 
in  such  county  or  place,  together  with  such  order,  and  commanding  such. 
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S5  &  26  Vict,  gaoler  or  keeper  to  receive  such  convict  into  his  custody  in  such  gaol  or 

^  ^^'        house  of  correction,  and  him  there  safely  to  keep  until  such  sentence 

JtaiM^^ion  in  ^^*^^  ^^^^^  ^®°  executed  upon  such  convict  according  to  law,  or  until  he 

Jlomicidea  Act,  shall  be  Otherwise  delivered  by  due  course  of  law,  and  also  to  make  an 

order  commanding  the  sheriflT  of  such  county  or  place  to  execute  such 

sentence  upon  such  convict  within  such  county  or  place  according  to  law 
in  the  same  manner  as  if  he  had  been  tried  and  received  such  sentence  in 
such  county  or  place  ;  and  every  such  sheriff,  gaoler,  and  keeper  respec- 
tively is  hereby  commanded  to  perform  an4  execute  according  to  law 
each  and  everything  which  he  shall  be  commanded  to  perform  and  exe* 
cute  by  any  such  order  ;  and  the  several  forms  in  the  schedule  to  the 
act  made  and  passed  in  the  nineteenth  year  of  Queen  Victoria,  intituled 
An  Act  to  empower  t/ie  Court  of  Queen's  Bench  to  order  ceriam 
Offenders  to  be  tried  at  the  Central  Criminal  Courts  contained,  or  iona^ 
to  the  like  effect,  shall  be  deemed  good,  valid,  and  sufficient  in  law,  and 
in  the  case  of  any  order  directed  to  any  sheriff,  and  commanding  him  to 
execute  any  sentence,  it  shall  be  sufficient  to  deliver  such  order  either  to 
such  sheriff  or  to  his  under  sheriff. 

On  notice  giren  9,  Every  recognizance  which  shall  have  been  entered  into  for  the 
by  proMCQtor,  prosecution  of  the  prisoner,  and  every  recognizance  of  any  witness  to  give 
reo^zanca  evidence  against  him  for  his  said  offence,  shall,  in  case  any  such  order 
to  give  ^dence  ®^®^^  ^®  made  as  is  mentioned  in  the  first  section  of  this  act,  be  obliga- 
at  the  inquirj  tory  on  each  of  the  parties  bound  by  such  recognizance  to  prosecute  and 
mod  trial.  give  evidence,  and  to  do  all  other  things  mentioned  with  reference  to  the 

said  inquiry  and  trial  at  the  court  at  or  before  which  the  prisoner  shall 
be  indicted  or  tried  under  the  provisions  of  this  act,  in  like  manner  as  if 
such  recognizance  had  been  originally  entered  into  for  prosecuting  such 
offence,  or  giving  evidence,  or  doing  other  things  before  the  said  last- 
mentioned  court ;  provided  that  notice  in  writing  shall  have  been  given 
either  personally,  or  by  leaving  the  same  at  the  place  of  residence  as  of 
which  the  parties  bound  by  such  recognizance  are  therein  described,  to 
appear  before  the  said  last-mentioned  court  upon  the  inquiry  into  and 
trial  of  the  said  offence  ;  and  the  prosecutor  is  hereby  required,  on  notice 
given  to  him  that  such  order  as  is  mentioned  in  the  first  section  of  this 
act  has  been  made,  to  give  such  notice  or  notices  in  writing  as  are  in  this 
section  mentioned. 

Power  to  com-       10.  Whenever  any  indictment  shall  have  been  found  at  any  court 
pel  witiweMs  to  under  the  provisions  of  this  act,  it  shall  be  lawful  for  the  said  court  to 
attend  tnais.     iggy^  process  to  compel  the  attendance  of  witnesses,  as  well  on  the  part 
of  the  prosecution  as  on  the  part  of  the  defence,  on  the  trial  of  such 
indictment,  in  like  manner  as  in  cases  of  indictments  found  at  the  said 
court  for  offences  committed  within  the  jurisdiction  of  the  said  court ; 
and  every  such  process  shall  and  may  be  lawfully  executed  at  any  place 
in  that  part  of  the  United  Kingdom  wherein  the  gaol  to  which  the  pri- 
soner shall  have  been  removed  under  the  provisions  of  this  act  shall  be 
situate. 
Expenses  of  JL  Whenever  any  indictment  shall  have  been  found  at  any  court 

Twarfs^^ma*"^  under  the  provisions  of  this  act,  it  shall  be  lawful  for  the  said  court  to 
Iw  ordered  to  order  such  expenses  of  the  prosecutor  and  witnesses,  and  such  other 
be  paid.  expenses,  and  such  of  the  several  rewards  payable  in  pursuance  of  any 

statute  made  or  to  be  made  as  to  such  court  may  seem  reasonable  and 
sufficient,  to  be  paid  forthwith  by  the  proper  officer  of  the  said  courts 
and  such  moneys  shall  be  repaid  to  the  said  officer  by  the  same  persons 
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rwho  would  have  been  liable  to  paj  the  same,  as  if  such  court  were  holden  25  k  26  Vict, 
under  commissions  of  oyer  and  terminer  and  gaol  delivery  for  the  county        ^  ^^* 
or  place  in  which  the  prisoner  was  committed.  Jutitdiction  m 

12.  Whenever  any  prisoner  shall  be  tried  at  any  court  under  the  pro-  BonUddet  Acl 
visions  of  this  act,  it  shall  be  lawful  for  the  justices,  judges,  or  commis-  powJto"order 
sioners  of  the  said  court  before  whom  any  such  prisoner  shall  be  tried,  payment  of 
or  for  any  two  or  more  of  them,  if  it  shall  seem  reasonable  so  to  do,  to  expenses  of 
order  the  payment  of  the  expenses  of  the  witnesses  on  the  part  of  the  Pawner's  wit- 
defence,  and  such  payment  shall  be  made  accordingly  in  the  same  man-  "^""^ 

ner  in  all  respects  as  if  such  witnesses  were  witnesses  on  the  part  of  the 
prosecution ;  and  the  Commissioners  of  Her  Majesty's  Treasury  shall, 
upon  receipt  of  such  last-mentioned  order,  and  out  of  any  moneys  pro- 
vided by  Parliament  for  law  charges  in  England  or  Ireland,  as  the  case 
may  be,  repay  such  sum  or  sums  as  shall  be  therein  specified  to  the  per- 
son who  shall  have  paid  the  same. 

13.  Whenever  any  such  order  shall  have  been  made  as  is  mentioned  No  proof  to  be 
in  the  first  section  of  this  act,  it  shall  not  be  necessary  for  any  purpose  "q^*"^  oi  du» 
whatsoever  to  prove  that  the  prisoner  has  been  duly  removed  to  the  gaol  JJjJ^.^ 

of  Newgate  or  the  Richmond  Bridewell  under  the  provisions  of  this  act,  P^^' 
or  that  he  was  committed  for  the  murder  or  manslaughter  of  the  deceased; 
and  no  evidence  or  proof  to  the  contrary  shall  be  admitted  :  And  every  Verdiott  and 
verdict  and  judgment  which  shall  be  given  upon  any  indictment  tried  under  jodf^nMntt  t» 
the  provisions  of  this  act  shall  be  deemed  as  good,  valid,  and  sufficient  in  ^  ^^^* 
law  as  if  the  offence  charged  in  such  indictment  had  been  actually  com- 
mitted within   tlie  jurisdiction  of  the  said  court   before  which  such 
indictment  shall  be  tried. 

14.  Whenever  any  person  shall  have  been  removed  into  the  custody  The  nriaoner 
of  the  said  keeper  of  the  said  gaol  of  Newgate  or  of  the  Richmond  Bride-  "»»7  ^  remored 
well  under  the  provisions  of  this  act,  such  person  shall,  without  writ  of  c^JJ^'^cri-*^ 
habeas  corpus  or  other  writ  for  that  purpose,  be  removed  into  and  from  Qmal  Court  as 
the  court  9t  or  before  which  such  indictment  shall  be  found,  tried,  or  often  as  necet- 
proceeded  upon,  when  and  as  oflten  as  it  may  be  necessary,  by  the  keeper  b^* 

of  the  said  gaol  of  Newgate  or  of  the  Richmond  Bridewell,  with  his 
commitment  and  detainer,  in  order  that  he  may  be  tried,  sentenced,  or 
otherwise  dealt  with  according  to  law  ;  and  such  removal  shall  not  be 
deemed  an  escape. 

15-  Whenever  any  indictment  shall  have  been  found  under  the  pro-  Gonrt  before 
visions  of  this  act,  the  justices,  judges,  or  commissioners  of  the  court  at  ^^^^  i^^^^t 
or  before  which  such  indictment  shall  be  found,  tried, or  proceeded  upon  JJ^'thewlme 
for  the  time  being,  or  any  two  or  more  of  them,  shall  possess  the  same  anthority  as  if 
power,  jurisdiction,  and  authority  as  to  all  matters  and  things  whatso-  (he  olTenoe  had 
ever  as  if  the  offence  charged  in  the  said  indictment  had  actually  been  been  committed 
committed  within  the  jurisdiction  of  the  said  court :  and  every  such  ^^!J^i? 
offence  may  be  dealt  with,  tried,  and  determined  by  and  before  such  ^  '^°' 

Justices,  judges,  or  commissioners,  or  any  two  or  more  of  them,  in  the 
same  manner  in  all  respects  as  if  the  same  had  actually  been  committed 
within  the  jurisdiction  of  the  said  court :  Provided  that  nothing  in  this 
section  contained  shall  limit  or  lessen  any  power,  jurisdiction,  or  autho* 
rity  conferred  upon  the  said  justices,  judges,  or  commissioners,  or  any 
two  or  more  of  them,  by  this  act 

16-  The  provisions  of  the  twenty-first  section  of  the  said  act  made  Sects.  21,  27  H^ 
.and  passed  in  the  nineteenth  year  of  Her  M%}esty  Queen  Victoria  shall  ^  ^^  ^^ 
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95  &  26  Viot  apply  to  every  prisoner  removed  to  any  gaol  under  the  provisions  of  tfiis 

^j^        BCt,  in  the  same  manner  in  all  respects  and  for  all  intents  and  pnrpc^ 

Juriidietum  m^  ^^  ^"^^  prisoner  had  been  so  removed  as  in  any  of  the  preceding 

Bomiadei  Ad.  sections  of  the  said  act  is  mentioned,  and  as  if  that  section  had  been 

re-enacted  herein  with  reference  to  prisoners  removed  to  any  gaol  under 

tt^^ABd  to  *^®  provisions  of  this  act ;  and  where  any  person  shall  have  been 
this  act.  removed  to  any  gaol  under  the  provisions  of  this  act,  the  provisions  of 

the  twenty-seventh  and  twenty-eighth  sections  of  the  same  act  shall 
apply  in  the  same  manner  in  all  respects  as  in  the  case  where  any  person 
shall  have  been  removed  or  committed  to  the  said  gaol  of  Newgate  luder 
the  provisions  of  the  said  act 

Pnteentor  and  17*  Whenever  aivy  prosecutor  and  witnesses  in  any  case  where  any 
witneues  maj  indictment  shall  have  been  found  under  the  provisions  of  this  act  shall 
be  IxHmd  bj  appear  before  the  court  at  or  before  which  such  indictment  shall  be 
tT^ai^aMin  ^0"°^,  tried,  or  proceeded  upon,  it  shall  be  lawful  for  such  court,  from 
b«foro  the  aaid  time  to  time  and  as  often  as  to  the  same  court  shall  seem  fit,  to  require 
court  such  prosecutor  and  witnesses  to  enter  into  such  recognizance  in  such 

sum  of  money,  and  with  such  condition  as  to  appearance  at  the  said 
court,  and  otherwise,  as  to  the  said  court  shall  seem  fit. 
Her  llajeelj  in  Ig.  It  shall  be  lawful  for  Her  Majesty,  by  and  with  the  advice  of  her 
**21??J?*y  most  honourable  Privy  Council,  from  time  to  time  to  make  rules  and 
^_Q,^^^g  regulations  touching  the  said  gaol  of  Newgate,  or  any  other  gaol  or 
act  prison,  and  the  government  and  keeping  thereof ; '  and  it  shall  be  lawful 

for  the  Lord  Lieutenant  or  other  chief  governor  or  governors  of  Irehmd, 
by  and  with  the  advice  of  the  Privy  Council,  from  time  to  time  to  make 
rules  and  regulations  touching  the  said  Richmond  Bridewell  for  the  pur- 
poses of  this  act,  and  touching  the  alteration  of  any  commission,  writs, 
precepts,  or  other  proceedings  whatsoever  for  carrying  into  effect  the 
purposes  of  this  act ;  and  all  such  rules  and  regulations  shall  be  of  the 
like  force  and  effect  as  if  the  same  had  been  made  by  authority  of  Parlia- 
ment, and  shall  be  notified  in  the  London  or  Dublin  Gazette,  or  in  such 
other  manner  as  Her  Majesty,  by  and  with  the  advice  of  her  most  hon- 
ourable Privy  Council,  shall  think  fit  to  direct. 

Act  not  to  affect  19*  Nothing  in  this  act  contained  shall  render  any  person  claiming 
any  peer.  h^q  privilege  of  peerage  triable  under  the  provisions  of  this  act 

Intexpretatlon  20*  In  the  construction  of  this  act  the  words  *^  present  Mutiny  Act " 
«f  terms.  Bhidl  be  understood  to  mean  the  act  made  and  passed  in  this  present 

Parliament,  intituled  An  Act  for  punishing  Mutiny  and  Detertion^  (tnd 
for  the  better  Payment  of  the  Army  and  their  quarters;  and  the  words 
'*  future  Mutiny  Act "  shall  be  understood  to  mean  any  act  hereafter  to 
be  made  and  passed  for  the  purposes  and  with  the  intents  and  objects  of 
the  pi*esent  Mutiny  Act,  or  for  the  like  purposes,  and  with  the  like 
intents  and  objects. 

Short  title.  21*  In  citing  this  act  in  any  instrument,  document,  or  proceeding  it 

shall  be  sufficient  to  use  the  expression  '*  The  Jurisdiction  in  Homicides 
Act,  1862." 
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25  &  16  Vict 
e.65. 

SCHEDULE  referred  to  in  the  forcing  Act.  /^I^tel^ 


1.  Form  of  Certificate  mentioned  in  the  First  Section, 

I,  the  undersigned,  Her  Majesty's  principal  Secretary  of  State  for  the 
War  Department,  having  been  credibly  informed  that  [name  or  names  of 
prisoner  or  prisoners']  lately  committed  for  the  murder  [or  manslaughter] 
of  [name  of  person  kilUd]  deceased,  and  now  confined  in  the  gaol  [house 
of  correction]  at  ,  in  the  county  of  ,  is  a  person  [are 

persons]  subject  to  the  Mutiny  Act,  and  that  the  siud  [name  of  person 
deceased]  deceased  was  at  the  time  of  the  alleged  murder  [or  man« 
slaughter]  also  subject  to  the  said  act,  and  that  the  said  murder  or  sup- 
posed murder  [or  manslaughter  or  supposed  manslaughter]  was  committed 
in  England  or  Wales,  and  out  of  the  jurisdiction  of  the  Central  Criminal 
Court  [or  in  Ireland  and  elsewhere  than  in  the  county  of  the  city  of 
Dublin^  in  the  county  of  Dublin,]  and  having  been  credibly  ioformed  of 
the  circumstances  relating  to  the  said  alleged  crime,  and  deeming  it  expe- 
dient that  a  more  speedy  trial  of  the  said  [name  or  names  of  prisoner  or 
prisoners]  should  be  had  than  the  usual  course  of  practice  allows,  do 
hereby  certify  my  belief  that  it  would  contribute  to  the  maintenance  of 
good  order  and  military  discipline  if  the  said  [name  or  names  of  prisoner 
or  prisoners]  were  to  be  indicted  and  tried  under  the  provisions  of  the 
Jurisdiction  in  Homicides  Act,  1862. 

Given  under  my  hand  this  day  of  ,  A.D. 

[Signature  of  the  said  Secretary  of  State,] 


2.  Form  of  Order  of  the  Court  of  Queen's  Bench  mentioned  in  the  First 

Section, 

In  Her  Majesty's  Court  of   Queen's   Bench.       [Name  of  term.] 
Term,  A.D.  [Fear  of  Our  Lord.] 

Whereas  it  appears  by  the  affidavit  [or  affidavits]  of  [name  or  names 
of  deponent  or  deponents]^  that  [name  or  names  of  prisoner  or  prisoners]^ 
now  in  the  custody  of  the  gaoler  or  keeper  of  the  gaol  [or  house  of  cor^ 
rection]  at  ,  in  the  county  of  ,  was  [or  were]  committed 

for  the  murder  [or  manslaughter]  of  [name  of  deceased]  deceased,  and 
that  as  well  the  said  [name  or  names  of  prisoner  or  prisoners]  as  the 
said  [name  of  deceased]  deceased  were  at  the  time  of  the  commission  or 
supposed  commission  of  the  said  murder  [or  manslaughter]  subject  to  the 
Mutiny  Act :  Now  thereupon,  and  on  the  application  and  certificate  of 
Her  Majesty's  principal  Secretary  of  State  for  the  War  Department,  it  is 
ordered,  that  the  said  [name  or  names  of  prisoner  or  prisoners]  be 
indicted  and  tried  under  the  provisions  of  the  Jurisdiction  in  Homicides 
Act,  1862.  By  the  Court 

«  2 
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95  &  S6  Vict  2.  Farm  of  Order  of  a  Judge  mentioned  in  the  First  Section. 

c65. 

Whereas  it  appears  [follow  the  hut  preoedingform  aefar  as  the  words 

JuntdietioH  tpi  «  Secretary  of  State  for  the  War  Department"],  I  do  order  that  the  said 
Jkomtddet  Ad.  ^f^aff^g  q^  names  of  prisoner  or  prisonersjhe  indicted  and  tried  under  the 
Schedule,      provisions  of  the  Jurisdiction  in  Homicides  Act,  1862. 


Given  under  my  hand  in  vacation,  this 
IVear  of  Our  Lord}. 


A.D. 


day  of 
[Signature  ofjudge.l 


3.  Form  of  Indorsement  mentioned  in  the  Fourth  Section. 

I  certify  that  [name  or  names  of  prisoner  or  prisoners^  was  [or  were] 
committed  for  the  murder  [or  manslaughter]  of  [name  of  deceaseJ\ 
deceased,  and  that  he  [or  they]^  has  [or  have]  been  removed  to  the  giMl 
of  Newgate  [or  the  Richmond  Bridewell]  under  the  provisions  of  ib» 
Jurisdiction  in  Homicides  Act,  1862. 

[Signature  of  proper  officer  of  the  court,^ 


Penalty  on 
snaking  false 


DECLARATKMI  OF  TITLE  ACT. 

25  &  26  Vict.  Cap.  67. 

An  Act  for  obtaining  a  Declaration^  of  Title. — [29th  July,  1862.] 

44.  If  in  the  course  of  any  proceeding  before  the  court  under  tft^-.^ 
.act  any  person  acting  either  as  principal  or  agent  shall,  knowinglj  <^^^^^ 
joppreMion^f  ^^^^  intent  to  deceive,  make  or  assist  or  join  in  or  be  privy  to  the  mat^^ 
dwL  and  eri-  ^^  ^^7  material  false  statement  or  representation,  or  suppress,  con^^^ 
deooe.  or  assist  or  join  in  or  be  privy  to  the  suppressing,  withholding,  or     ^^ 

coaling  from  the  court  any  material  document,  fact,  or  matter  of  inP^:^^ 
tion,  every  person  so  acting  shall  be  deemed  to  be  guilty  of  a  miaden^^'.^^^ 
and  on  conviction  shall  be  liable  to  be  imprisoned  for  a  term  not » — — s^ 
ing  three  years,  and  either  with  or  without  hard  labour,  or  to  1 
such  sum  as  the  court  by  which  he  i»  convicted  shall  award :  the 
or  declaration  of  title  obtained  by  means  of  such  fraud  or  falseho  _ 

be  null  and  void  for  or  against  all  persons  other  than  a  purrhBTr  ■  f" 
valuable  consideration  without  notice.  ^ 


Penaltj  on  45.  If  in  the  course  of  any  proceeding  before  the  court  under 

ftandulent        gny  person  shall  fraudulently  forge  or  alter  or  assist  in  forging 
«lteratioDa,ftc.  any  certificate  or  other  document  relating  to  such  land  or 
thereof  or  shall  fraudulently  offer,  utter,  dispose  o^  or  put  off 
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25&26Vifit.  Migestj  or  not,  or  some  of  such  persons  subjects  of  Her  Majesty  and 
^^^  some  of  them  not,  and  whether  such  body  corporate,  body  of  the  like 
Mtr^umdite  i^A^ure,  company,  association,  or  society  be  established  or  carry  on  boa* 
MarkM  AcL  ness  within  Her  Majesty's  dominions  or  elsewhere,  or  partly  within  Ear 
—  Majesty's  dominions  and  partly  elsewhere  ;  the  word  *'  mark  **  shal 
include  any  name,  signature,  word,  letter,  device,  emblem,  figure,  sigiv 
seal,  stamp,  diagram,  label,  ticket,  or  other  mark  of  any  other  descrip- 
tion ;  and  the  expression  '*  trade  mark "  shall  include  any  and  every 
such  name,  signature,  word,  letter,  device,  emblem,  figure,  sign,  set], 
stamp,  diagram,  label,  ticket,  or  other  mark  as  aforesaid  lawfully  uaed  by 
any  person  to  denote  any  chattel,  or  (in  Scotland)  any  article  of  trada^ 
manufacture,  or  merchandise,  to  be  an  article  or  thing  of  the  manufi^- 
ture,  workmanship,  production,  or  merchandise  of  such  person,  or  to  be 
an  article  or  thing  of  any  peculiar  or  particular  description  made  or  sold 
by  such  person,  and  shaU  also  include  any  name,  signature,  word,  letter, 
number,  figure,  mark,  or  sign  which  in  pursuance  of  any  statute  or 
statutes  for  the  time  being  in  force  relating  to  registered  designs  is  to  be 
put  or  placed  upon  or  attached  to  any  chattel  or  article  during  the  exist- 
ence or  continuance  of  any  copyright  or  other  sole  right  acquired  ante 
the  provisions  of  such  statutes  or  any  of  them  ;  the  word  **misdemeanoi^ 
shall  include  crime  and  offence  in  Scotland ;  and  the  word  ^'oourt"  shii 
include  any  sheriff  or  sheriff  substitute  in  Scotland. 

Foning  a  tnae  2*  Every  person  who,  with  intent  to  defraud,  or  to  enable  another  to 
BHurikor CUsel/  defraud  any  person,  shaU  forge  or  counterfeit,  or  cause  or  procure  to  be 
2^][^^^  forged  or  counterfeited,  any  trade  mark,  or  shall  apply,  or  cause  or  pco- 
with  intent  to  Cure  to  be  applied,  any  trade  mark  or  any  forged  or  counterfeited  tnds 
defnod,  a  mil-  mark  to  any  chattel  or  article  not  being  the  manufacture,  workmanship^ 
tenainor.  production,  or  merchandise  of  any  person  denoted  or  intended  to  be 
denoted  by  such  trade  mark,  or  denoted  or  intended  to  be  denoted  by 
such  forged  or  counterfeited  trade  mark,  or  not  being  the  manufiictare^ 
workmanship,  production,  or  merchandise  of  any  person  whose  trade 
mark  shall  be  so  forged  or  counterfeited,  or  shall  apply  or  cause  or  pro- 
cure to  be  applied,  any  trade  mark  or  any  forged  or  counterfeited  trade 
mark  to  any  chattel  or  article,  not  being  the  particular  or  peculiar 
description  of  manufacture,  workmanship,  production,  or  merchandise 
denoted  or  intended  to  be  denoted  by  such  trade  mark  or  by  such  forged 
or  counterfeited  trade  mark,  shall  be  guilty  of  a  misdemeanor,  and  eveiy 
person  so  committing  a  misdemeanor  shall  also  forfeit  to  Her  Majesty 
every  chattel  and  article  belonging  to  such  person  to  which  he  shall  baie 
so  unlawfully  applied,  or  caused  or  procured  to  be  applied,  any  such 
trade  mark  or  forged  or  counterfeited  trade  mark  as  aforesaid,  and  every 
instrument  in  the  possession  or  power  of  such  person,  and  by  means  of 
which  any  such  trade  mark,  or  forged  or  counterfeited  trade  mark  as 
aforesaid,  shall  have  been  so  applied,  and  every  instrument  in  the  pos- 
session or  power  of  such  person  for  applying  any  such  trade  maik  or 
forged  or  counterfeited  trade  mark  as  aforesaid,  shall  be  forfeited  to  Her 
Majesty  ;  and  the  court  before  which  any  such  misdemeanor  shall  be 
tried  may  order  such  forfeited  articles  as  aforesaid  to  be  destroyed  or 
otherwise  disposed  of  as  such  court  shall  think  fit. 

^PPJrJpg  *  3.  Every  person  who,  with  intent  to  defraud,  or  to  enable  another  t» 

BuSc toanv  ^^fi^acl,  any  person,  shall  apply  or  cause  or  procure  to  be  applied  say 

vcnel,  ami  ^>^®  mark  or  any  forged  or  counterfeited  trade  mark  to  any  cask,  bottle^ 

imppv,  &c  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or  other 
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:25  &  86  Yiot  trade  marie  with  such  alteration  or  addition,  or  shall  caoae  anch  imitttioD 


c88. 


Jftrektrndite 
Jf  arks  Act. 

'tent  to  defraud 
to  be  deemed 
forgeries. 


Any  person 


mark  to  be 
bonnd  to  giro 
information 
where  he  pro- 
•<:uredit. 


of  a  trade  mark  to  resemble  any  genuine  trade  mark  so  or  in  such  mm- 
ner  as  to  be  calculated  or  likely  to  deceive,  shall  be  and  be  deemed  to  be 
a  false,  forged,  and  counterfeited  trade  mark  within  the  meaning  of  this 
act ;  and  every  act  of  making,  applying,  or  otherwise  using  any  much 
addition  to  or  alteration  of  a  trade  mark  or  any  such  imitation  of  a  tnde 
mark  as  aforesaid,  done  by  any  person  with  intent  to  defraud,  or  to 
enable  any  other  person  to  defraud,  shall  be  and  be  deemed  to  be  forpng 
and  counterfeiting  a  trade  mark  within  the  meaning  of  this  act. 

6.  Where  any  person  who,  at  any  time  after  the  thirty-first  day  of 
D»MmbOT  isS.  ^^c®™^®*"  ^"®  thousand  eight  hundnsd  and  sixty-three,  shall  have  sdU, 
shall  have  told  uttered,  or  exposed  for  sale  or  other  purpose  as  aforesaid,  or  shall  hive 
an  article  haT-  causcd  or  procured  to  be  sold,  uttered,  or  exposed  for  sale  or  other  pur- 
ing  a  false  trade  pose  as  aforesaid,  any  chattel  or  article,  together  with  any  forged  or 
counterfeited  trade  mark,  or  together  with  the  trade  mark  of  any  other 
person  used  without  lawful  authority  or  excuse  as  aforesaid,  and  thtt 
whether  i^y  such  trade  mark,  or  such  forged  or  counterfeited  trade  maik 
as  aforesaid,  be  in,  upon,  about,  or  with  such  chattel  or  article,  or  in, 
upon,  about,  or  with  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wnp* 
per,  band,  reel,  ticket,  label,  or  other  thing  in,  upon,  about,  or  wktt 
which  such  chattel  or  article  shall  have  been  sold  or  exposed  for  sde^ 
such  person  shall  be  bound  upon  demand  in  writing  delivered  to  him  or 
left  for  him  at  his  last  known  dwelling-house  or  at  the  place  of  sale  or 
exposure  for  sale  by  or  on  the  behalf  of  any  person  whose  trade  maik 
shall  have  been  so  forged  or  counterfeited,  or  used  without  lawful  autho- 
rity or  excuse  as  aforesaid,  to  give  to  the  person  requiring  the  same^  or 
his  attorney  or  agent,  within  forty-eight  hours  after  such  demand,  M 
information  in  writing  of  the  name  and  address  of  the  person  from  whom 
he  shall  have  purchased  or  obtained  such  chattel  or  article,  and  of  the 
time  when  he  obtained  the  same  ;  and  it  shall  be  lawful  for  any  justice 
tioes  to  summon  of  the  peace,  on  information  on  oath  of  such  demand  and  refusal,  to  som- 
J^'21^  r^^*f  mon  before  him  the  party  refusing,  and  on  being  satisfied  that  much 
♦«  "'•' '"  ""^     demand  ought  to  be  complied  with  to  order  such  information  to  be  given 
within  a  certain  time  to  be  appointed  by  him  ;  and  any  such  party  who 
shall  refuse  or  neglect  to  comply  with  such  order  shall  for  every  such 
offence  forfeit  and  pay  to  Her  Majesty  the  sum  of  five  pounds,  and  such 
refusal  or  neglect  shall  be  prima  facie  evidence  that  the  person  so  refus- 
ing or  neglecting  had  full  knowledge  that  the  trade  mark,  tc^ether  with 
which  such  chattel  or  article  was  sold,  uttered,  or  exposed  for  sale  or 
other  purpose  as  aforesaid,  at  the  time  of  such  selling,  uttering  or 
exposing  was  a  forged,  counterfeited,  and  false  trade  mark,  or  was  the 
trade  mark  of  a  person  which  had  been  used  without  lawfiil  authmty  or 
excuse,  as  the  case  may  be. 


Tower  to  jus- 


te give  infor- 
mation. 


Penalty  for 
refusal  5/. 


Marking;  any 
false  indication 
of  quantity,  &c 
upon  an  article 
with  intent  to 
•defraud,  penalty 
A  sum  equal  to 
the  Talue  of  the 
article  and  the 
further  sum 
not  exceeding 
51,  and  not  less 
than  lOt. 


7'  Every  person  who,  with  intent  to  defraud  or  to  enable  another  to 
defraud,  shall  put  or  cause  or  procure  to  be  put  upon  any  chattel  or 
article,  or  upon  any  cask,  bottle,  stopper,  vessel,  case,  coyer,  wrapper, 
band,  reel,  ticket,  label,  or  other  thing,  together  with  which  any  chattel 
or  article  shall  be  intended  to  be  or  shall  be  sold  or  uttered  or  exposed 
for  sale,  or  for  any  purpose  of  trade  or  manufacture,  or  upon  any  case; 
frame,  or  other  thing  in  or  by  means  of  which  any  chattel  or  article  shsU 
be  intended  to  be  or  shall  be  exposed  for  sale,  any  ftdae  descriptioiv 
statement,  or  other  indication  of  or  respecting  the  number,  quantity, 
measure,  or  weight  of  such  chattel  or  article,  or  any  part  thereof  or  of  ths 
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35  &  ^^Viot  remedy  which  any  person  aggrieved  by  such  act  may  be  entitled  to  at 
^  law,  in  equity,  or  otherwise,  and  shall  not  nor  shall  any  of  them  exempt 

jUrehandm    ^^  excuse  any  person  from  answering  or  making  discovery  upon  exami* 
Jtforib  Act.    nation  as  a  witness  or  upon  interrogatories,  or  otherwise,  in  any  suit  or 
"""—        other  civil  proceeding  :  provided  always,  that  no  evidence,  statement,  or 
discovery  which  any  person  shall  be  compelled  to  give  or  make  shall  be 
admissible  in  evidence  against  such  person  in  support  of  any  indictment 
for  a  misdemeanor  at  common  law  or  otherwise,  or  of  any  proceeding 
under  the  provisions  of  this  act. 
Intent  to  de-  12.  In  every  indictment,  information,  conviction,  pleading,  and  pro- 

firaad,  &e.  any   cecding  against  any  person  for  any  misdemeanor  or  other  offence  agsanst 
MQMd  iiotbe  ^®  provisions  of  this  act  in  which  it  shall  be  necessary  to  allege  or  men- 
an#gBd  in  an     ^^^  ^^  intent  to  defraud,  or  to  enable  another  to  defraud,  it  shall  be- 
indietintnt,  &e.  sufficient  to  allege  or  mention  that  the  person  accused  of  having  done 
or  prored.         any  act  which  is  hereby  made  a  misdemeanor  or  other  offence  did  sach 
act  with  intent  to  defraud,  or  with  intent  to  enable  some  other  person  to 
defraud,  without  alleging  or  mentioning  an  intent  to  defraud  any  parti- 
cular person  ;  and  on  the  trial  of  any  such  indictment  or  information  for 
any  such  misdemeanor,  and  on  the  hearing  of  any  information  or  chaige 
of  or  for  any  such  other  offence  as  aforesaid,  and  on  the  triiU  of  any 
action  against  any  person  to  recover  a  penalty  for  any  such  other  offence 
as  aforesaid,  it  shall  not  be  necessary  to  prove  an  intent  to  defraud  any 
particular  person,  or  an  intent  to  enable  any  particular  person  to  defrand 
any  particular  person,  but  it  shall  be  sufficient  to  prove  with  respect  to 
every  such  misdemeanor  and  offence  that  the  person  accused  did  the  act 
charged  with  intent  to  defraud,  or  with  intent  to  enable  some  other  per- 
son to  defraud,  or  with  the  intent  that  any  other  person  might  be  enabled 
to  defraud. 
Persons  whoiid     13^  Every  person  who  shall  aid,  abet,  counsel,  or  procure  the  com 
2m  rfT^dl^-  ™^*8^^^  ^^  ^°y  offence  which  is  by  this  act  made  a  misdemeanor  ahaQ 
noanor  to  be     ^o  be  guilty  of  a  misdemeanor. 

also  guilty.  14^  Every  person  who  shall  be  convicted  or  found  guilty  of  any 

Ponishioent  for.  offence  which  is  by  tl}is  act  made  a  misdemeanor  shall  be  liable,  at  the 

"^•Jff™*'     discretion  of  the  court  and  as  the  court  shall  award,  to   suffer  such 

*^     punishment  by  imprisonment  for  not  more  than  two  years,  with  or 

without  hard  labour,  or  by  fine,  or  both  by  imprisonment  with  or  without 

hard  labour  and  fine,  and  also  by  imprisonment,  until  the  fine  (if  any 

shall  have  been  paid  and  satisfied. 

BeooTery  of  15*  In  every  case  in  which  any  person  shall  have  committed  or  done^ 

penalties.  any  offence  or  act  whereby  he  shall  have  forfeited  or  become  liable  to 

pay  to  Her  Majesty  any  of  the  penalties  or  sums  of  money  mentioned 

in  the  provisions  of  this  act,  every  such  penalty  or  sum  of  money  shall 

or  may  be  recovered  in  England,  Wales,  or  Ireland  in  an  action  of  debt, 

which  any  person  may  as  plaintiff  for  and  on  behalf  of  Her  Majesty 

commence  and  prosecute  to  judgment  in  any  court  of  record,  and  the 

amount  of  every  such  penalty  or  sum  of  money  to  be  recovered  in  any 

such  action  shall  or  may  be  determined  by  the  jury  (if  any)  sworn  to 

try  any  issue  in  such  action,  and  if  there  shall  be  no  such  jury  then  by 

the  court  or  some  other  jury,  as  the  court  shall  think  fit,  or  instead  of 

any  such  action  being  commenced  such  penalty  or  sum  of  money  shall 

or  may  in  England  or  Wales  be  recovered  by  a  summary  proceeding 

before  two  justices  of  the  peace  having  jurisdiction  in  the  county  or 

place  where  the  party  offending  shall  reside  or  have  any  place  of  business^ 
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25  &  26  Viet. 

C.88. 

Merchandise 
MarhtAct, 

article  with  a 
trade  mark  to 
be  deemed  to 
contract  that 
the  mark  is 
genuine. 


After  SlBt 
December  1863 
Teodor  of  an 
article  with  de- 
scription npon  it 
of  itsqoantitj 
to  be  deemed  to 
contract  that 
the  description 
was  true. 


In  snits  at  law 
or  in  eqnitj 
against  persons 
for  using  forged 
trade  marks, 
court  maj  order 
article  to  be 
destroyed,  and 
maj  award  in- 
junction, &c 


sell  or  contract  to  sell  (whether  by  writing  or  not)  to  anj  other  person 
any  chattel  or  article  with  any  trade  mark  thereon,  or  upon  any  cask, 
bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or 
other  thing  together  with  which  such  chattel  or  article  shall  be  sold  or 
contracted  to  be  sold,  the  sale  or  contract  to  sell  shall  in  every  such 
case  be  deemed  to  have  been  made  with  a  warranty  or  contract  by  the 
vendor  to  or  with  the  vendee  that  every  trade  mark  upon  such  chattel 
or  article,  or  upon  any  such  cask,  bottle,  stopper,  vessel,  case,  cover, 
wrapper,  band,  reel,  ticket,  label,  or  other  thing  as  aforesaid,  was  genuine 
and  true,  and  not  forged  or  counterfeit,  and  not  wrongfully  used,  unless 
the  contrary  shall  be  expressed  in  some  writing  signed  by  or  on  behalf 
of  the  vendor,  and  delivered  to  and  accepted  by  the  vendee. 

20.  In  every  case  in  which  at  any  time  after  the  thirty- 6r8t  day  of 
December  one  thousand  eight  hundred  and  sixty-three  any  person  shall 
sell  or  contract  to  sell  (whether  by  writing  or  not)  to  any  other  person 
any  chattel  or  article  upon  which,  or  upon  any  cask,  bottle,  stopper, 
vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or  other  thing 
together  with  which  such  chattel  or  article  shall  be  sold  or  contracted 
to  be  sold,  any  description,  statement,  or  other  indication  of  or  respecting 
the  number,  quantity,  measure,  or  weight  of  such  chattel  or  article, 
or  the  place  or  country  in  which  such  chattel  or  article  shall  have  been 
made,  manufactured,  or  produced,  the  sale  or  contract  to  sell  shall  in 
every  such  case  be  deemed  to  have  been  made  with  a  warranty  or  con- 
tract by  the  vendor  to  or  with  the  vendee  that  no  such  description, 
statement,  or  other  indication  was  in  any  material  respect  false  or 
untrue,  unless  the  contrary  shall  be  expressed  in  some  writing  signed 
by  or  on  behalf  of  the  vendor,  and  delivered  to  and  accepted  by  the 
vendee. 
'  21.  In  every  case  in  any  suit  at  law  or  in  equity  against  any  person 
for  forging  or  counterfeiting  any  trade  mark,  or  for  fraudulently  applying 
any  trade  mark,  to  any  chattel  or  article,  or  for  selling,  exposing  ion 
sale,  or  uttering  any  chattel  or  article  with  any  trade  mark  fabely  or 
wrongfully  applied  thereto,  or  with  any  forged  or  counterfeit  trade 
mark  applied  thereto,  or  for  preventing  the  repetition  or  continuance  of 
any  such  wrongful  act,  or  the  committal  of  any  similar  act,  in  which 
the  plaintiff  shall  obtain  a  judgment  or  decree  against  the  defendant, 
the  court  shall  have  power  to  direct  every  such  chattel  and  article  to  be 
destroyed  or  otherwise  disposed  of  ;  and  in  every  such  suit  in  a  court  of 
law  the  court  shall  or  may  upon  giving  judgment  for  the  plaintiff  award 
a  writ  of  injunction  or  injunctions  to  the  defendant  commanding  him  to 
forbear  from  committing  and  not  by  himself  or  otherwise  to  repeat  or 
commit  any  offence  or  wrongful  act  of  the  like  nature  as  that  of  which 
he  shall  or  may  have  been  convicted  by  such  judgment,  and  any  dis- 
obedience  of  any  such  writ  of  injunction  or  injunctions  shall  be  punished 
as  a  contempt  of  court :  and  in  every  such  suit  at  law  or  in  equity  it 
shall  be  lawful  for  the  court  or  a  judge  thereof  to  make  such  order  as 
such  court  or  judge  shall  think  fit  for  the  inspection  of  every  or  any 
manufacture  or  process  carried  on  by  the  defendant  in  which  any  such 
forged  or  counterfeit  trade  mark,  or  any  such  trade  mark  as  aforesaid, 
shall  be  alleged  to  be  used  or  applied  as  aforesaid,  and  of  every  or  any 
chattel,  article,  and  thing  in  the  possession  or  power  of  the  defendant 
alleged  to  have  thereon  or  in  any  way  attached  thereto  any  forged  or 
counterfeit  trade  mark,  or  any  trade  mark  falsely  or  wrongfully  applied,  and 
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-25  &  26  Vict       25.  Nothing  in  this  act  contained  shall  be  construed  to  affect  the 

c.  88.        rights   and  privileges  of  the  corporation  of  cutlers  of  the  liberty  of 

Merdiandue    Hallamshire  in  the  county  of  York,  nor  shall  anything  in  this  act  con- 

Marks  Act,    ^^^^  be  construed  in  any  way  to  repeal  or  make  void  any  of  the 

provisions  contained  in  the  fifty-ninth  George  Third,  chapter  seven, 

Act  not  to  affect  intituled  An  Act  to  regulate  the  Cutlery  Trade  in  England, 

of^CatlenTof  **     26.  The  expression  **  The  Merchandise  Marks  Act,  1862,"  shall  be  ft 
Hallamshire,     sufficient  description  of  this  act. 
nor  to  repeal 
59  G.  3,  c  7. 

Short  title.  


THE    COMPANIES    ACT. 
25  &  26  Vict.  Cap.  89. 


An  Act  for  the  Incorporation^  Regulation^  and  Winding-up  of  Traimg 
Companies  and  other  Associations, — [7th  August  1862 .J 

Penaltjon  falsi-      166.  If  any  director,  officer,  or  contributory  of  any  company  woond 
ficationofbooka.  ^p  under  this  act   destroys,  mutilates,  alters,  or   falsifies  any  books, 
papers,  writings,  or  securities,  or  makes  or  is  privy  to  the  making  of 
any  false  or  fi^udulent  entry  in  any  register,  book  of  account,  or  other 
document  belonging  to  the  company  with  intent  to  defraud  or  deceiye 
any  person,  every  person  so  offending  shall  be  deemed  to  be  guilty  of  a 
misdemeanor,  and  upon  being  convicted  shall  be  liable  to  imprisonment 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 
Proseeution  of       jgr^^  Where  any  order  is  made  for  winding-up  a  company  by  the 
directoiTL  the  ^ourt  or  subject  to  the  supervision  of  the  court,  if  it  appear  in  the 
case  of  winding-  course  of  such  winding-up  that  any  past  or  present  director,  manager, 
op  by  court.      officer,  or  member  of  such  company  has  been  guUty  of  any  offence  in 
relation  to  the  company  for  which  he  is  criminally  responsible,  the  cooit 
may,  on  the  application  of  any  person  interested  in  such  winding  up,  or 
of  its  own  motion,  direct  the  official  liquidators,  or  the  liquidators  (as 
the  case  may  be),  to  institute  and  conduct  a  prosecution  or  prosecutioos 
for  such  ofience,  and  may  order  the  costs  and  expenses  to  be  paid  out  of 
the  assets  of  the  company. 
ProBccutioii  of       168.  Where  a  company  is  being  wound  up  altogether  Tolantanly> 
deUnque^di-    jf  j^  appear  to  the  liquidators  conducting  such  winding-up  that  any  pttt 
case  of  volun^  ^^  present  director,  manager,  officer,  or  member  of  such  company  has 
tary  winding-     been  guilty  of  any  ofience  in  relation  to  the  company  for  which  he  is 
np*  criminally  responsible,  it  shall  be  lawful  for  the  liquidators,  with  the 

previous  sanction  of  the  court,  to  prosecute  such  ofiTender,  and  all 
expenses  properly  incurred  by  them  in  such  prosecution  shall  be  payaUe 
out  of  the  assets  of  the  company  in  priority  to  all  other  liabilities. 

Penalty  of  per-     169.  If  any  person,  upon  any  examination  upon  oath  or  affirmatioii 
s}iu7.  authorised  under  this  act,  or  in  any  affidavit,  deposition,  or  soleoin  affir- 

mation in  or  about  the  winding-up  of  any  company  under  this  act^  or 
otherwise  in  or  about  any  matter  arising  under  this  act,  wilfully  aai 
corruptly  gives  false  evidence,  he  shall,  upon  conviction,  be  liable  to  tba 
penalties  of  wilful  perjury. 
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S5  &  26  Vict. 
c  107. 

The  Juries  Act. 
1862. 

ProvuioDs  as  to 
liigh  constables 
repealed. 
Clerk  of  the 
peace  to  issue 
precepts  to  pa- 
ri»h  officers  bj 
post. 


Precepts,  &c 
to  be  printed 
at  the  expense 
of  the  county, 


Duties  and 
Imbilities  of 
pnrisb  officers 
to  continue. 


Aft  to  notices  of 
^pecial  petty 


Justices  to 
a^'journ  petCy 
■aebMons  for  the 
production  of 
li«t. 


any  juries  or  inquests  whatsoever,  and  shall  not  be  inserted  in  the  lista> 
to  be  prepared  by  virtue  of  the  Principal  Act  or  of  this  act. 

3.  AH  the  provisions  of  the  Principal  Act  relating  to  the  functions  of 
high  constables  shall  be  and  are  'hereby  repealed,  except  as  to  any  liabi- 
lities incurred  before  such  repeal,  and  the  duties  of  high  constables  as  set 
forth  in  the  Principal  Act  shall  cease  and  determine. 

4.  The  clerk  of  the  peace  in  every  county,  riding,  and  division  in 
England  and  Wales  shall  on  or  before  the  twentieth  day  of  Jaly  in  every 
year  issue  his  precept  (in  the  form  set  forth  in  the  schedule  to  this  act, 
or  as  near  thereto  as  may  be),  to  the  churchwardens  and  overseers  of  the 
poor  of  the  several  parishes,  and  to  the  overseers  of  the  poor  of  the 
several  townships,  within  the  county,  riding,  or  division  for  which  he 
acts,  requiring  them  to  make  out  before  the  first  day  of  September  then 
next  ensuing  a  true  list  of  all  men  residing  within  their  respectire 
parishes  and  townships  qualified  and  liable  to  serve  on  juries  according 
to  the  Principal  Act,  and  also  to  perform  and  comply  with  all  other  the 
requisitions  in  the  said  precepts  contained,  and  shall  forward  the  same^ 
together  with  a  competent  number  of  printed  forms  of  returns,  for  the 
use  of  the  respective  persons  by  whom  such  returns  are  to  be  made,  by 
post,  in  a  registered  letter  having  the  words  "  Jury  Precept "  legibly 
written  or  printed  on  the  outside  thereof,  and  addressed  ta  the  church- 
wardens and  overseers  as  aforesaid  ;  and  every  precept  delivered  or 
tendered  as  a  registered  letter  at  the  address  of  the  person  to  whom  it  is 
addressed,  whether  a  receipt  be  given  for  the  same  or  not  shall  be  deemed 
to  have  been  served  on  the  person  to  whom  the  same  was  so  delivered 
or  tendered,  and  if  delivered  or  tendered  to  any  one  churchwarden  or 
overseer  of  a  parish  or  township  shall  be  deemed  to  have  been  served 
on  the  whole  of  the  churchwardens  and  overseers  of  such  parish  or 
township. 

5.  The  provisions  of  the  Principal  Act  as  to  the  expense  of  printing 
the  warrants,  precepts,  and  returns  therein  mentioned  shall  apply  to  the 
printing  of  the  precepts  and  returns  reqtiired  by  this  act  ;  and  the 
precepts  and  jury  lists  required  to  be  posted  and  registered  by  this 
act  shall  be  posted  and  registered  at  the  expense  of  the  county,  riding,  or 
division. 

6.  After  the  receipt  of  such  precept  from  the  clerk  of  the  peace,  the 
duties  of  the  churchwardens  and  overseers  with  reference  to  the  jury 
lists,  and  the  penalties  to  which  they  are  liable  for  making  default 
therein,  shall  be  in  all  respects  the  same  as  if  the  words  "  clerk  of  the 
peace"  had  been  substituted  tor  the  words  **  high  constable "  in  the 
eighth  section  of  the  Principal  Act. 

7.  No  notice  shall  be  sent  to  the  high  constable  of  the  holding  of  a 
special  petty  sessions  for  the  production  of  the  jury  lists,  as  required  by 
the  tenth  section  of  the  Principal  Act. 

8.  It  shall  be  lawful  for  the  justices  of  the  peace  then  present  ta 
adjourn  any  special  petty  sessions  held  under  the  provisions  of  the  tenth 
section  of  the  Principal  Act  to  any  day  within  seven  duys  thereafter,  for 
the  production  of  the  jury  list  for  any  parish  or  township  which,  through 
the  default  of  any  churchwarden  or  over9eer,  has  been  omitted  to  be 
produced  at  such  special  petty  sessions,  and  notice  shall  be  sent  by  the 
clerk  to  such  justices  to  such  churchwardens  or  overseers  requiring  them 
to  produce  the  said  list  at  such  adjournment. 
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25  &  26  Vict,  post  to  the  Returned  Letter  Office  in  London,  in  order  that  it  may  be 
^_^'       returned  to  the  sender  :  Provided  always,  that  when  any  summons  shalj 

The  Junes  Act  ^®  served  by  post  under  the  provisions  of  this  act,  two  additional  days 
1862.      '  shall  be  allowed  for  the  transmission  of  such  summons  by  poet,  over  and 

above  the  number  of  days  required  by  law  for  the  service  of  a  summooB, 

before  the  day  on  which  the  juror  is  required  to  attend. 

Fines  may  be         12.  Whenever  any  fine  shall  be  imposed  upon  any  person  for  not 

remitted  upon  attending  as  a  juror  in  obedience  to  a  summons  in  that  behalf,  it  shall 
not  be  lawful  to  estreat  the  said  fine  until  after  the  expiration  of  four- 
teen days,  and  in  the  meantime  the  proper  officer  of  the  court  by  which 
such  fine  was  imposed  shall  forthwith,  by  letter,  inform  the  said  person 
of  the  imposition  of  such  fine,  and  require  him,  within  six  days  after  the 
date  of  such  letter,  to  forward  him  an  affidavit  of  the  cause,  if  any,  of  his 
non-attendance ;  and  such  officer  shall,  upon  the  receipt  of  any  such 
affidavit,  submit  the  same  to  the  said  court,  or  the  judge  or  chairman 
who  presided  at  the  said  court  at  the  time  when  such  fine  was  imposed, 
and  such  court,  judge,  or  chairman  shall  have  power  to  remit  such  fine. 

Sheriffis  to  be         13.  The  costs  incurred  by  any  sheriff  in  summoning  jurors  by  poet, 
allowed  costs      under  the  provisions  of  this  act,  so  far  as  the  same  shall  not  exceed  the 
summonses.    ^^^  allowed  to  such  sheriff,  or  his  predecessor  in  office,  on  that  account, 
in  any  one  year  within  the  three  years  immediately  preceding  the  pass- 
ing of  this  act,  may  be  included  in  his  ordinary  bill  of  cravings,  and  shall 
be  allowed  by  the  Commissioners  of  Her  Majesty's  Treasury. 

Extent  of  act  14-  This  act  shall  not  extend  to  Scotland  or  Ireland  ;  and  nothing  in 
Jury  lists  to  be  this  act  contained  shall  alter  or  affect  the  mode  of  procedure  heretofore 
made,  &c.  in  pursued  in  the  making  out  of  jury  lists  or  the  summoning  of  jurors  in 
raLlfJ:!°- the  city  of  London. 

Commencement  15.  This  act  shall  come  into  operation  on  the  tenth  day  of  August,  one 
of  act,  thousand  eight  hundred  and  sixty-two. 


SCHEDULE. 


Precept  for  returning  Lists  of  Jurors, 


County  of  1    To  the  churchwardens  and  overseers  of  the  poor 

to  wit.  >        of  the  parish  [or^  to  the  overseers  of  the  poor 

Hundred  of  .  j        of  the  townsliip]  of 

You  are  hereby  required  to  make  out,  before  the  first  day  of  Septem- 
ber next,  a  true  list  in  writing  in  the  form  hereunto  annexed,  containing 
the  names  of  all  men,  being  natural-born  subjects  of  the  Queen,  between 
the  ages  of  twenty-one  and  sixty,  residing  within  your  parish  [or  town- 
ship] qualified  to  serve  upon  juries ;  that  is  to  say,  of  every  such  man 
who  has  in  his  own  name,  or  in  trust  for  him,  a  clear  income  of  ten 
pounds  by  the  year  in  lands  or  tenements,  whether  of  freehold,  copyhold, 
or  customary  tenure,  or  of  ancient  demesne,  situate  in  the  said  county,  or 
in  rents  issuing  out  of  any  such  lands  or  tenements,  or  in  such  lands,  tene- 
ments, and  rents  taken  together,  in  fee  simple  or  fee  tail,  or  for  his  own 
life,  or  for  the  life  of  any  other  person,  and  also  of  every  such  man  who 
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has  a  clear  income  of  twenty  pounds  by  the  year  in  lands  or  tenements  25  &  26  Met. 
situate  in  the  said  county,  held  by  lease  for  the  absolute  tenn  of  twenty-        c.  107. 
one  years,  or  some  longer  term,  or  for  any  term  of  years  determinable  on  _,,    r~T 
any  life  or  lives,  and  also  of  every  such  man  who  is  a  householder  in         ^^    ^'' 

your  parish  [or  township],  and  is  rated  or  assessed  to  the  poor  rate  or  to         

the  inhabited  house  duty  on  a  value  of  not  less  than  twenty  pounds  [if 
in  Middlesex  thirty  pounds],  and  you  are  required  to  make  out  the  said 
list  in  alphabetical  order,  and  to  write  the  christian  and  surname  of  every 
man  at  full  length,  and  the  place  of  his  abode,  his  title,  quality,  calling, 
or  business,  and  the  nature  of  his  qualification,  in  the  proper  columns  of 
the  forms  hereunto  annexed,  according  to  the  specimens  given  in  such 
columns  for  your  guidance. 

And  if  you  have  not  a  sufficient  number  of  forms  you  must  apply  to 
me  for  more  ;  and  in  order  to  assist  you  in  making  out  the  list  you  are 
to  refer  to  the  poor  rate,  and  you  may,  if  you  think  proper,  apply  to  any 
collector  or  assessor  of  taxes,  or  any  other  officer  who  has  the  custody  of 
any  house  tax,  land  tax,  or  other  tax  assessment  for  your  parish  [or 
township],  and  take  from  thence  the  names  of  men  so  qualified :  And  in 
making  such  list  you  are  to  omit  the  names  of  all  peers,  all  judges,  all 
clergymen,  all  Roman  Catholic  priests  who  shall  have  duly  taken  and 
subscribed  the  oaths  and  declaration  required  by  law  ;  all  ministers  of 
any  congregation  of  Protestant  dissenters  whose  place  of  meeting  is  duly 
registered,  provided  they  follow  no  secular  occupation  except  that  of  a 
schoolmaster,  and  produce  to  you  a  certificate  of  some  justice  of  the  peace 
of  their  having  taken  the  oaths  and  subscribed  the  declaration  required 
by  law  ;  all  Serjeants  and  barristers  at  law,  all  members  of  the  Society 
of  Doctors  of  Law,  and  all  advocates  of  the  Civil  Law,  if  actually  prac- 
tising, and  all  attorneys,  solicitors,  and  proctors,  if  actually  practising, 
and  having  taken  out  their  annual  certificates,  and  their  managing  clerks; 
all  officers  of  the  Courts  of  Law  and  Equity,  and  of  the  Admiralty  and 
Ecclesiastical  Courts,  if  actually  exercising  the  duties  of  their  respective 
offices  ;  all  coroners,  all  gaolers  and  keepers  of  houses  of  correction,  and 
all  subordinate  officers  of  the  same  ;  all  members  and  licentiates  of  the 
Royal  College  of  Physicians  in  London,  all  members  of  the  Royal  Col- 
leges of  Surgeons  in  London,  Edinburgh,  and  Dublin,  and  apothecaries 
certificated  by  the  Court  of  Examiners  of  the  Apothecaries  Company, 
and  all  registered  pharmaceutical  chemists,  if  actually  practising  as 
physicians,  surgeons,  or  apothecaries,  or  pharmaceutical  chemists  respec- 
tively ;  all  officers  of  the  Navy  and  Army  on  full  pay;  the  master, 
wardens,  and  brethren  of  the  Corporation  of  Trinity  House  of  Deptford 
Strond,  and  their  clerks,  officers,  and  servants  ;  all  pilots  licensed  by  the 
Trinity  House  of  Deptford  Strond,  Kingston-upon-Hull,  or  Newcastle- 
upon-Tyne,  and  all  masters  of  vessels  in  the  Buoy  and  Light  Service 
employed  by  either  of  those  corporations,  and  all  pilots  licensed  under 
any  Act  of  Parliament  or  charter  for  the  regulation  of  pilots  ;  all  the 
household  servants  of  Her  IVIajesty;  all  Commissioners  of  Property  and 
Income  Tax  ;  all  officers  of  the  Post  Office  ;  all  officers  of  Customs  and 
Excise  ;  all  sheriflTs  officers,  high  constables,  and  parish  clerks  ;  all 
officers  of  the  Rural  and  Metropolitan  Police  ;  and  also  all  persons 
exempt  by  virtue  of  any  Act  of  Parliament,  prescription,  charter,  grant, 
or  writ. 

And  when  you  have  made  out  such  list  you  are  authorized  to  order  a 
sufficient  number  of  copies  thereof  to  be  printed,  the  expense  of  which 
printing  will  be  allowed  you  by  the  parish  [or  township],  and  you  are 
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25  &  26  Vict,  required,  on  the  three  first  Sundays  in  September  next,  to  fix  a  copy  of 

c  107.       guch  list,  signed  by  you,  on  thejprincipal  door  of  every  church,  chapel,  or 

The  JwZsAet  ^^^^^  public  place  of  religious  worship  within  your  parish  for  township], 

1862.      '  A"<^  <^  ^o  subjoin  to  every  such  copy  a  notice  to  the  following  effect 

inserting  the  time  and  place,  of  which  you  shall  be  previously  informed : 

<*  Take  notice,  that  all  objections  to  the  foregoing  list  will  be  heard  bj 
the  Justices  in  Petty  Sessions  on  the  day  of  September  next, 

at  the  hour  of  ,  at  ;''    and   you  must  allow  any  inhabi- 

tant of  your  parish  [or  township]  to  inspect  the  original  list,  or  a  tme 
copy  of  it,  during  the  three  first  weeks  of  September  next,  gratis ;  aod 
you  are  also  further  required  to  produce  the  said  list  at  such  petty  ses- 
sions, and  there  to  answer  on  oath  such  questions  as  shall  be  put  to  joo 
by  Her  Majesty's  justices  of  the  peace  there  present  touching  the  add 
list ;  and  these  several  matters  you  are  in  nowise  to  omit,  upon  the  peril 
that  may  ensue. 

Given  under  my  hand  at  in  the  said  county  the  daj 

of  in  the  year 

Clerk  of  the  Peace. 


The  Form  of  Precept  in  Wales  is  to  be  altered  according  to  the  differ  tnct 

of  Qualification, 


liii 


STATUTES  AND  PARTS  OF  STATUTES 

ATFECTIKO    THE    CRIMINAL    LAW     PASSED    IN    THE    SESSION    OF 
PARLIAMENT   OV    1863. 


MARRIAGES,  &c.  (IRELAND)  ACT. 

26  Vict.  cap.  27. 

An  Act  to  amend  the  Law  relating  to  Marriages  in  Ireland. — [8th  June 
1863.] 

15.  Any  person  who  shall  knowingly  or  wilfully  make  any  false  Penalty  on 
declaration,  or  sign  any  false  notice,  required  by  the  said  recited  act  ?*]^*j:^'*^ 
or  by  this  act,  for  the  purpose  of  procuring  any  marriage,  shall  suffer  aJna/false 
the  penalties  of  peijury.  aotice. 


CORRUPT  PRACTICES  PREVENTION  ACTS. 

26  Vict.  cap.  29. 

An  Act  to  amend  and  continue  the  Law  relating  to  Corrupt  Practices 
at  Elections  of  Members  of  Parliament, — [8th  June  1863.] 

Legal  Proceedings. 

5.  The  proYisions  of  the  fourteenth  section  of  the  Corrupt  Practices  Sect  14  of  1 7 
Prevention  Act,  1854,  shall  extend  to  a  misdemeanor  or  to  any  offence  *  ^^  Vict. 
under  the  Corrupt    Practices   Prevention  Acts  not  punishable  by  ftiimUdmw- ** 
penalty  or  forfeiture,  as  well  as  to  proceedings  for  any  offence  punish-  non,  && 
able  by  a  penalty  or  forfeiture. 

VOL.  IX.  h 
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26  Vict  c.  29.      Q,  In  any  indictment  or  information  for  bribery  or  undue  influence, 

and  in  any  action  or  proceding  for  any  penalty  for  bribery,  treating,  or 

Pracihes     ^^^^^  influence,  it  shall  be  sufficient  to  allege  that  the  defendant  was  at 
Prevention    the  election  at  or  in  connexion  with  which  the  oflence  is  intended  to  be 
Acti,        alleged  to  have  been  committed  guilty  of  bribery,  treating,  or  undue 
" — :        influence  (as  the  case  may  require)  ;  and  in  any  criminal  or  dvil 
tions   Buffidrat  proceedings  in  relation  to  any  such  oflence  the  certificate  of  the  return- 
in  indictments,  ing  oflicer  in  this  behalf  shall  be  sufficient  evidence  of  the  due  holding 
of  the  election,  and  of  any  person  therein  named  having  been  a  candi- 
date thereat. 

Ejndcnceof  n^  -j^^    person  who  is    called  as  a  witness    before  any    election 

witness  on  elec-  '^^       ^  .    .  •   i.  j   •  r  *r,         -.    i» 

tion  committee  committee,  or  any  commissioners  appointed  m  pursuance  of  the  act  d 

and  before  the  session  holden  in  the  fifteenth  and  sixteenth  years  of  the  reign  of 
commissions.  Her  present  Majesty,  chapter  fifty-seven,  shall  be  excused  from  answer- 
ing any  question  relating  to  any  corrupt  practice  at,  or  connected  with, 
any  election  forming  the  subject  of  inquiry  by  such  committee  or 
commissioners,  on  the  ground  that  the  answer  thereto  may  criminate  or 
tend  to  criminate  himself :  Provided  always,  that  where  any  witness 
shall  answer  every  question  relating  to  the  matters  aforesaid  which  he 
shall  be  required  by  such  committee  or  commissioners  (as  the  case  may 
be)  to  answer,  and  the  answer  to  which  may  criminate  or  tend  to  crimi- 
nate him,  he  shall  be  entitled  to  receive  from  the  committee,  under 
the  hand  of  their  clerk,  or  from  the  commissioners,  under  their  Lands  (is 
the  case  may  be),  a  certificate  stating  that  such  witness  was,  upon  his 
examination,  required  by  the  said  committee  or  commissioners  to  answer 
questions  or  a  question  relating  to  the  matters  aforesaid,  the  answers  or 
answer  to  Avhich  criminated  or  tended  to  criminate  him,  and  had 
answered  all  such  questions  or  such  question  ;  and  if  any  information, 
indictment,  or  action  be  at  any  time  thereafter  pending  in  any  coon 
against  such  witness  for  any  oflence  under  the  Corrupt  Practices 
Prevention  Acts,  or  for  which  he  might  have  been  prosecuted  or 
proceeded  against  under  such  acts  committed  by  him  previously  to  the 
time  of  his  giving  his  evidence,  and  at  or  in  relation  to  the  election 
concerning  or  in  relation  to  which  the  witness  may  have  been  so 
examined,  the  court  shall,  on  production  and  proof  of  such  certificate, 
stay  the  proceedings  in  such  last-mentioned  information,  indictment  or 
action,  and  may,  at  its  discretion,  award  to  such  witness  such  costs  as 
he  may  have  been  put  to  in  such  information,  indictment,  or  action : 
Provided  that  no  statement  made  by  any  person  in  answer  to  any  questioo 
put  by  or  before  such  election  committee  or  commissioners  shall,  except 
in  cases  of  indictments  for  peijury,  be  admissible  in  evidence  in  anj 
proceeding,  civil  or  criminal. 


APPENDIX.  IV 

SECURITY  FROM  VIOLENCE  ACT. 

26  &  27  Vict.  cap.  44. 

An  Ad  for  the  further   Security  of  the  Persons   of  Her  Majest^s 
Subjects  from  personal  Violence. — [i3th  Julj,  1863.] 

WHEREAS  by  the  forty-third  section  of  the  sessions  of  the  twenty- 
foarth  and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty, 
chapter  ninety-six,  it  is  provided  that  ^^  whosoever  shall,  being  armed 
with  any  offensive  weapon  or  instrument,  rob  or  assault  with  intent  to 
rob  any  person,  or  shall  together  with  one  or  more  other  person  or 
persons  rob  or  assault  with  intent  to  rob  any  person,  or  shall  rob  any 
person,  and  at  the  time  of  or  immediately  before  or  immediately  after 
Buch  robbery  shall  wound,  beat,  strike,  or  use  any  other  personal  violence 
to  any  person  ; "  and  by  the  twenty- first  section  of  the  act  of  the  same 
fiession,  chapter  one  hundred,  that  "whosoever  shall  by  any  means 
attempt  to  choke,  suffocate,  or  strangle  any  person,  or  by  any  means 
calculated  to  choke,  suoficate,  or  strangle,  attempt  to  render  any  person 
insensible,  unconscious^  or  incapable  of  resistance,  with  intent  in  any  of 
such  cases  thereby  to  enable  himself  or  any  other  person  to  commit,  or 
with  intent  in  any  of  such  cases  to  assist  any  other  person  in  committing 
any  indictable  offence,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement : ''  and  whereas  the 
punishment  awarded  by  the  said  sections  is  insufficient  to  deter  from  crimes 
of  violence  :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Oommons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

Sect.  1.  Where  any  person  is  convicted  of  a  crime  under  either  of  the  Power  to  award 
-eaid  sections,  the  court  before  whom  he  is  convicted  may,  in  addition  to  P^l»™«° 
the  punishment  awarded  by  the  said  sections  or  any  part  thereof,  direct  ^^J^^w^ 
that  the  offender,  if  a  male,  be  once,  twice,  or  thrice  privately  whipped,  named. 
Subject  to  the  following  provisions  : 

1.  That  in  the  case  of  an  offender  whose  age  does  not  exceed 
sixteen  years,  the  number  of  strokes  at  each  such  whipping  do 
not  exceed  twenty-five,  and  the  instrument  used  shall  be  a  birch 
rod: 

2.  That  in  the  case  of  any  other  male  offender  the  number  of 
strokes  do  not  exceed  fifty  at  each  such  whipping  : 

3.  That  in  each  case  the  court  in  its  sentence  shall  specify  the 
number  of  strokes  to  be  infiicted  and  the  instrument  to  be  used : 

Provided  that  in  no  case  shall  such  whipping  take  place  after  the 
expiration  of  six  months  from  the  passing  of  the  sentence  ;  provided 
also,  that  every  such  whipping  to  be  inflicted  on  any  person  sentenced 
to  penal  servitude  shall  be  inflicted  on  him  before  he  shall  be  removed  to 
41  convict  prison  with  a  view  to  his  undergoing  his  sentence  of  penal 
servitude. 
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PRISON  MINISTERS  ACT. 

26  &  27  Vict.  cap.  79. 

An  Act  far  the    Amendment  of  the   Law  relating  to  the  Religiota 
Instruction  of  Prisoners  in  County  and  Borough  Prisons  in  England 

and  Scotland.— \2b\h  July,  1863.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  prisons  in 
England  and  Scotland  with  respect  to  the  religious  instructioD 
of  the  prisoners  confined  therein :  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Short  title.  Sect.  1.  This  act  may  be  cited  for  all   purposes  as  ^'The  Prison 

Ministers  Act  1863." 

Act  to  apply  to  2.  This  act  shall  apply  in  England  to  all  gaols,  prisons,  and  houses  of 
all  gaola,  &c.  correction  (hereinafter  included  under  the  terms  "  prisons")  that  are  main- 
tained at  the  expense  of  any  county,  riding,  division,  or  liberty  of  t 
county,  or  of  any  county  of  a  city,  county  of  a  town  or  borough,  and  in 
Scotland  to  all  local  prisons  as  defined  by  "The  Prisons  (Scotland) 
Administration  Act,  1860." 

Power   to  3.  Where  the  number  of  prisoners  confined  in  any  prison  to  which 

•ppomt  addi-     ^j^jg  ^^t  applies,  and  belonging  to  some  church  or  religious  persuasion 

to°priflODo       '  differing,  if  in  England,  from  the  Church  of  England,  and  if  in  Scotland, 

Regulation  as    from  the  Church  of  Scotland,  is  so  great  as,   in  the   opinion   of  the 

to  admissioQ  of  justices,  county   board,   or  other  persons   having  the  appointment  of 

minifterB.  chaplain  in  the  said  prison,  to  require  the  ministrations  of  a  minister  of 

their  own  church  or  persuasion,  the  said  justices,  county  board,  or  other 

persons   may  appoint  a   minister    of  such  last-mentioned   church  or 

persuasion  to  attend   at  the  said  prison  on  the  prisoners   of  his  own 

church  or  persuasion,  and  they  may,  if  they  think  fit,  award  to  him  a 

reasonable    sum  as  a  recompense  for  his   services,    such  sum  to  be 

deemed  a  part  of  the  expenses  of  the  prison  to  which  he  is  appointed, 

and  to  be  paid  out  of  the  funds  legally  applicable  to  the  payment  of 

such  expenses. 

The  visiting  justices  of  any  person  may,  if  they  think  fit,  without  a 
special  request  being  made  by,  but  not  against  the  will  of,  any  prisoner 
of  a  church  or  religious  persuasion  differing  from  that  of  the  Established 
Church,  permit  a  minister  of  the  church  or  persuasion  to  which  such 
prisoner  belongs  (if  no  appointment  of  such  a  minister  has  been  made 
under  this  act)  to  visit  such  prisoner  at' proper  and  reasonable  times, 
under  such  restrictions  imposed  by  them  as  may  guard  against  the  intro- 
duction of  improper  persons,  and  may  prevent  improper  communica- 
tions ;  provided  that  any  prisoner  shall,  on  request,  be  allowed,  subject 
to  the  rules  of  the  gaol,  to  attend  the  chapel  or  to  be  visited  by  the 
chaplain  of  the  gaol.  Every  minister  appointed  or  permitted  to  visit 
prisoners  under  this  act  shall  hold  his  appointment  or  permission  to  visit 
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during  the  pleasure  of  the  authority  by  whom  he  was  appointed  or 
permitted  to  visit,  and  shall  conform  in  all  respects  to  the  regulations  of 
the  prison  at  which  he  attends.  No  minister  shall  be  appointed  under 
this  act  for  any  prison  in  which  there  is  not  a  chaplain  of  the  Established 
Church. 

4-  The  keeper  or  other  person  performing  the  duties  of  keeper  of  a  Keepers  of 
prison  on  receiving  into  his  custody  any  prisoner  shall  enter  his  name  in  pritont  to 
a  book  to  be  provided  for  the  pnrpose,  with  the  addition  of  the  church  '•«?«*•'  religion 
or  religious  persuasion  to  which  the  prisoner  shall  declare  himself  to  ^  ?"*>**•"• 
belong,  and  the  said  keeper  or  other  person  shall  from  time  to  time 
give  to  any  minister  appointed  or  permitted  to  visit  prisoners  in   the 
prison  a  list  of  the  prisoners  so  declared  to  belong  to  the  church  or 
persuasion  of  such  minister,  and  no  such  minister  shall  be  permitted  to 
attend    or  visit   any  prisoner  belonging   to  any  religious  persuasion 
differing  from  that  to  which  such  minister  belongs. 

5*  So  much  of  the  thirtieth  section  of  the  said  act  passed  in  the  Somochofsect. 
fourth  year  of  his  late  Majesty  King  George  the  Fourth,  chapter  sixty-  «0  of  4  Geo.  4, 
four,  as  provides  "  that  the  chaplain  shall  frequently  visit  every  room  <h,^*>^"  ^ts 
and  cell  in  the  prison  occupied  by  prisoners,  and  shall  direct  such  books  of  cbaplaintnot 
to  be  distributed  and  read,  and  such  lessons  to  be  taught,  in  such  prison,  to  apply  to 
as  he  may  deem  proper  for  the  religious  and  moral  instruction  of  the  prisoners  Tisited 
prisoners  therein,  and  that  he  shall  visit  those  who  are  in  solitary  ^l  ?*J**' 
confinement,"  shall  not  apply  to  any  prisoner  who  is  attended  or  visited  °"*"* 
by  a  minister  of  a  church  or  persuasion  differing  from  the  Church  of 
England,  except  when  the  visits  of  any  such  minister  shall  have  been 
discontinued  for  the  period  of  fourteen  days;  and  no  prisoner  belonging 
to  any  church  or  reli«:ious  persuasion  shall  be  compelled  to  attend  any 
religious  service   held   or   performed   by    any   chaplain,   minister,   or 
religious  instructor  of  a  church   or  religious  persuasion  to  which  the 
said  prisoner  does  not  belong. 
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FORM   OF   INDICTMENT. 


.Indictment^  under  the  Foreign  Enlistment  Act,  charging  a  subject  of  the 
Queen  with  attempting  to  enlist  in  the  service  of  a  foreign  pouter 
other  British  subjects,  without  having  obtained  the  leave  or  licence  of 
the  Queen, 

CENTRAL  Criminal  Court,)  The  Jurors  for  our  Lady  the  Queen, 
to  wit.  )        upon  their  o:ith  present,  that  Alfred 

Styles,  late  of  the  parish  of  Saint  Martin-in-the-Fields,  in  the  county  of 
Middlesex,  heretofore  to  wit,  on  the  27th  day  of  July,  in  the  year  of  Our 
Lord  1863,  within  the  United  Kingdom  of  Great  Britain  and  Ireland,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  said  Central  Criminal  Court,  unlawfully  did  attempt  and 
-endeavour  to  procure  one  John  Gregory  to  enlist  as  a  soldier  in  the 
military  service  of  and  for  and  in  aid  of  certain  foreign  people,  to  wit, 
the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom 
of  Poland,  he,  the  said  John  Gregory,  then  being  a  natural  born  subject 
of  our  said  Lady  the  Queen,  and  not  having  obtained  the  leave  or 
licence  of  our  said  Lady  the  Queen,  either  under  the  Sign  Manual  of 
•our  said  Lady  the  Queen  or  signified  by  Order  in  Council,  or  by 
Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner 
whatever,  for  the  purpose  of  enlisting  or  entering,  or  engaging  to  enlist 
as  a  soldier  in  the  military  service  of  or  for  or  in  aid  of  the  said  foreign 
people  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity. 

Second  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
^do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same 
day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt 
and  endeavour  to  procure  the  said  J.  G.  to  enlist  as  a  soldier  in  the 
military  service  of  and  for  and  in  aid  of  certain  persons  whose  names 
are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise 
the  powers  of  government  over  a  certain  foreign  people,  to  wit,  the 
Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom 
•of  Poland,  he,  the  said  J.  G.,  then  being  a  natural  bom  subject  of  our 
said  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of 
our  said  Lady  the  Queen,  either  under  the  Sign  Manual  of  our  said 
Lady  the  Queen,  or  signified  by  order  in  Council,  or  by  Proclamation  of 
our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the 
purpose  of  enlisting  or  entering,  or  engaging  to  enlist,  as  a  fioldier  in  the 
military  service  of  or  for  or  in  aid  of  the  said  persons  whose  names  are 
to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise 
<the  powers  of  government  over  the  said  foreign  people  as  aforesaid, 
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against  the  form  of  the  statute  in  such  case  made  and  provided,  and      Form  of> 
against  the  peace  of  our  said  Lady  tlie  Queen,  her  Crown  and  dignity.       Indictmentj 

Third  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  jn^ctnient 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same  under  Foreign 
day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Enlistment  Act^. 
Britain   and   Ireland,  to  wit,   at  the  parish   aforesaid,   in   the   county  ®^fl^°^f  , 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  unlawfully  did  q^^  ^j^^  * 
attempt  and  endeavour  to  procure  the  said  J.  G.  to  enlist  as  a  soldier  attempting  to 
in  the  military  service  of  and  for  and  in  aid  of  certain  persons  whose  enlist  in  the 
names  are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  *^^''^j<'*  <*^ * 
to  exercise  the  powers  of  government  in  and  over  a  certain  foreign  o^he^Bntilh^ 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  J.  G.,  then  being  subjects, 
a  natural  born  subject  of  our  said  Lady  the  Queen,   and  not  having  without  having 
obtained    the    leave  or  licence  of   our   said    Lady  the    Queen,  either  obuined  the 
under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  inSe  Queen"** 
Order  in  Council  or  by  Proclamation  of  our  said   Lady  the    Queen, 
or  in   any   other   manner    whatever,   for  the  purpose  of  enlisting  or 
entering,  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of, 
or  for  or  in  aid  of  the    said   persons  whose  names  are  to  the  jurors 
aforesaid    unknown,  who  then  were  assuming  to  exercise  the  powers 
of  government  in  and   over  the    said    foreign   country  as   aforesaid, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  8.  afterwards,  to  wit,  on  the 
same  day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  to  wit,  at  tlie  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  did 
attempt  and  endeavour  to  procure  the  said  J.  G.  to  engage  to  enlist 
as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain 
foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  J.  G.,  then 
being  a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not 
having  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either 
under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by 
Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen, 
or  in  any  other  manner'  whatever,  for  the  purpose  of  enlisting  or 
entering,  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of 
or  for  or  in  aid  of  the  said  foreign  people  as  aforesaid,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Fifth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same 
day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  unlawfully  did 
attempt  and  endeavour  to  procure  the  said  J.  G.  to  engage  to  enlist  as 
a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain  persons 
whose  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  Government  over  a  certain 
foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certaia  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  J.  G.,  then  being 
a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either  onder 
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Farm  of  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
JndktmmL  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
1  actmnt  other  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or 
under  Foreign  engaging  to  enlist  as  a  soldier  in  the  military  service  of  or  for  or  in 
KoUttment  Act,  aid  of  the  said  persons,  whose  names  are  to  the  jurors  aforesaid 
charging  a  unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
sobjectofthe  ,rj,gnt  over  the  said  foreign  people  as  aforesaid,  against  the  form  of 
attraipting  to  ^^®  Statute  in  such  case  made  and  provided,  and  against  the  peace  of 
enlist  in  the  our  said  Lady  the  Queen,  her  Crown  and  dignity, 
senrioeofa  Sixth  count. — ^And  the  jurors  aforesaid,  upon   their  oath  aforesaid, 

foreign  powttp     ^^   further  present,  that   the    said  A.  S.  afterwards,   to   wit,   on  the 
subjecuT'"       ®®'"®  ^^y*  ^"^  ^"  ^^^®  y^^^  aforesaid,  within  the  United  Kingdom  of 
witbont  having  Great  Kingdom  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the 
obtained  the       county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw* 
leare  or  licence  ^^jj^  ^jj  attempt  and  endeavour  to  procure  the  said  J.  G.  to  engage 
of  ihe  Queec.     ^^  enlist  as  a  soldier  in  the  military  service  of  and  for  and  in   aid  of 
certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who 
then  were  assuming  to  exercise  the  powers  of  government  in  and  over  a 
certain  foreign  countr}%  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
J.  G.  then  being  a  natural  born  subject  of  our  said  Lady  the  Queen, 
and   not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting  or 
entering  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of  or 
for  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  who  were  then  assuming  to  exercise  the  powers  of  govern- 
ment in  and  over  the  said  foreign  country  as  aforesaid,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Seventh  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same  day 
and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  couit,  unlawfully  did  attempt  and 
endeavour  to  procure  the  said  J.  G.  to  enter  as  a  soldier  in  the  military 
service  of  and  for  and  in  aid  of  certain  foreign  people,  to  wit,  the  Poles, 
then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of  Poland, 
he  the  said  J.  G.  then  being  a  natural  born  subject  of  our  said  Lady  the 
Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting  or 
entering  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of  or 
for  or  in  aid  of  the  said  foreign  people  as  aforesaid,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  Crown  and  dignity. 

Eight  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
•  further  present,  that  the  saidA.  S.  afterwards,  to  wit,  on  the  same  day 
and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  wit,  at  the  parish  aforesaid  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  the  said  J.  G.  to  enter  as  a  soldier  in  the  military 
service  of  and  for  and  in  aid  of  certain  persons  whose  names  are  to  tl4 
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jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the      Form  of 
powers  of  government  over  a  certain  foreign  people,  to  wit,  the  Pole8»     ^«<^«g<w6»i» 
then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of  inaictment, 
Poland,  he,  the  said  J.  G.,  then  being  a  natural  bom  subject  of  our  said  aiid«r  Foreign 
Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Enlistment  Ait* 
Lady  the  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  ^^^ff^^fj^. 
Queen  or  signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  qJ,^  ^jth  ^ 
Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  attempting  to 
enlisting  or  entering  or  engaging  to  enlist  as  a  soldier  in  the  military  enlist  in  the 
service  of  or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  J*'^  ^  * 
jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the  otihwESiir 
powers  of  government  over  the  said  foreign  people  as  aforesaid,  against  snbjecte, 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  withoat  hafing 
•peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity.  obtained  th»j 

Ninth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  ©f  the  Quoot. 
farther  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same  day 
and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  the  said  J.  G.  to  enter  as  a  soldier  in  the  military 
service  of  and  for  and  in  aid  of  certain  persons  whose  names  are  to  the 
Jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
powers  of  government  in  and  ever  a  certain  foreign  country,  to  wit, 
the  Kingdom  of  Poland,  he,  the  said  J.  G.,  then  being  a  natural  bom 
subject  of  our  said  Lady  the  Queen,  and  not  having  obtained  the  leave 
or  licence  of  our  said  Lady  the  Queen  either  under  the  Sign  Manual 
of  our  said  Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by 
Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner  what- 
ever, for  the  purpose  of  enlisting  or  entering  or  engaging  to  enlist  as  a 
soldier  in  the  military  service  of  or  for  or  in  aid  of  the  said  persons 
whose  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  in  and  over  the  said 
foreign  country  as  aforesaid,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
•her  Crown  and  dignity. 

Tenth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same  day 
and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
\vithin  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  the  said  J.  G.  to  serve  and  be  employed  in  certain 
warlike  and  military  operations  as  a  soldier  in  the  service  of  and  for  and 
in  aid  of  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
J.  G.,  then  being  a  natural  born  subject  of  our  said  Lady  ihe  Queen 
and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  CouncU,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  serving  or 
being  employed  in  any  warlike  or  military  operations  as  a  soldier  in  the 
service  of  or  for  or  in  aid  of  the  said  foreign  people  as  aforesaid, 
against  the  form  of  the  statute  in  sach  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Eleventh  count — ^And  the  jorors  aforesaid,  upon  their  oath  aforesaid^ 
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Form  of  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
Indictment,  ^y.  ^^^  |^  ^j^^  y^^^  aforesaid,  and  within  the  United  Kingdom  of  Great 
Indictment,  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
under  Foreign  Said,  and  within  the  jurisdiction  of  the  said  court,  unlawfollj  did 
Enlistment  Act,  attempt  and  endeavour  to  procure  the  said  J.  G.  to  serre  and  he 
^^T^'t^f*  h  employed  in  certain  warlike  and  military  operations  as  a  soldier  in  the 
QueeQ  with  ^  Service  of  and  for  and  in  aid  of  certain  persons  whose  names  are  to  the 
attempting  to  jui'ors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
enlist  in  thfl  powers  of  government  over  certain  foreign  people,  to  wit,  the  Poles, 
service  tjf  a  ^jj^^  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of 
oXrBnliih  Poland,  he,  the  said  J.  G.,  then  being  a  natural  born  subject  of  our 
Bu  Ejects,  said  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of 

without  baviag  our  said  Lady  the  Queen  either  under  the  Sign  Manual  of  our  said 
bav"**^  ?*  ^^^y  ^^®  Queen,  or  signified  by  Order  in  Council,  or  by  Proclamatiozi 
of  <he  Qacen.  ^^  ^^^  ^^^^  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the 
purpose  of  serving  or  being  employed  in  any  warlike  or  military  opera- 
tions as  a  soldier  in  the  service  of  or  for  or  in  aid  of  the  said  persons 
who-se  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  over  the  said  foreign 
people  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity. 

Twelfth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same 
day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  did 
attempt  and  endeavour  to  procure  the  said  J.  G.  to  serve  and  be 
employed  in  certain  warlike  and  military  operations  as  a  soldier  in  the 
service  of  and  for  and  in  aid  of  certain  persons  whose  names  are  to  the 
jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
powers  of  government  in  and  over  a  certain  foreign  country,  to  wit,  the 
Kingdom  of  Poland,  he,  the  said  J.  G.,  then  being  a  natural  bom  sub- 
ject of  our  said  Lady  the  Queen,  and  not  having  obtained  the  leave  or 
licence  of  oar  said  Lady  the  Queen  either  under  the  Sign  Manual  of  our 
said  Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclama- 
tion of  our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  far 
the  purpose  of  serving  or  being  employed  in  any  warlike  or  military 
operations  as  a  soldier  in  the  service  of  or  for  or  in  aid  of  the  said  per- 
sons whose  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  in  and  over  the  said 
foreign  country  as  aforesaid,  against  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

Thirteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
SOih  July,  A.D.  1863,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
witiiin  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  one  Frederick  Harvey  to  enlist  aa  a  soldier  in  the 
military  service  of  and  for  and  in  aid  of  certain  foreign  people,  to  wit, 
the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  ^ngdom 
of  Poland,  he,  the  said  F.  H.,  then  being  a  natural  bom  aabjeet  of  oar 
jBaid  Lady  the  Queen,  and  not  having  obtained  the  leave  or  Hoeoce  of 
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our  said  Lady  the  Queen  either  under  the  Sign  Manual  of  our  said      ^<^  of 
Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation     ^^jc^^- 
of  our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  indictment, 
purposo  of  enlisting  or  entering  or  engaging  to  enlist  as  a  soldier  in  the  under  Fora'gn 
military  service  of  or  for  or  in  aid  of  the  said  foreign  people  as  afore-  Knlistment  Act, 
said,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  ^^^Jl^^*?^**^ 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity,      q^^  ^j^j^  * 

Fourteenth  count.^^And  the  jurors  aforesaid,  upon  their  oath  afore-  aUempUog  to 
said,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  enlist  in  the 
said  last-mentioned  day,  and  in   the  year  aforesaid,  within  the  United  J*'^  ®^  * 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  otSrBritiir 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  subjects, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to  without  htYing 
enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  cer-  obtained  the 
tain  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who  o?Se  Quera!'** 
then  were  assuming  to  exercise  the  powers  of  government  over  certain 
foreign  people,  to  wit,  the  Poles,   then   inhabiting  a   certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  F.  H.,  then  being 
a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering  or 
engaging  to  enlist  as  a  soldier  in  the  military  service  of  or  for  or  in  aid 
of  the  said  persons  whose  names  are  to  the  jurors  aforesaid  unknown, 
who  then  were  assuming  to  exercise  the  powers  of  government  over  the 
said  foreign  people  as  aforesaid,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

Fifteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  said 
last  mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to 
enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who  then 
were  assuming  to  exercise  the  powers  of  government  in  and  over  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
F.  H.,  then  being  a  natural  born  subject  of  our  said  Lody  the  Queen, 
and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen,  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting 
or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service 
of  or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors 
aforesaid  unknown,  who  then  were  assuming  to  exercise  the  powers 
of  government  in  and  over  the  said  foreign  country  as  aforesaid, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity, 
Sixtenth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A*  S.  afterwards,  to  wit,  on  the  said 
last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in 
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j^^*^  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
"*5l!^|f*^'  unhiwfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to* 
Indictment,  engage  to  enlist  as  a  soldier  in  the  military  service  of  and  for  and  in 
under  Foreign  aid  of  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain 
Enlistment  Aet,  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  F.  H.  then 
«ab[wt^f*the  ^*°S  *  natural  born  subject  of  our  said  Lady  the  Queen,  and  not 
Qaeenwith  having  obtained  the  leave  or  licence  oi  our  said  Lady  the  Queen, 
attempting  to  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen  or  signified 
enlist  in  the  ^y  Qrder  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen, 
fwehm  power  ^^  ^"  ^^^  ^^^®^  manner  whatever,  for  the  purpose  of  enlisting  or 
other  British  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service  of 
anbjects,  or  for  or  in  aid  of  the  said  foreign   people  as  aforesaid,   against   the 

^^^w  ^^°^  ^^"^  ^^  ^^®  statute  in  such  case  made  and  provided,  and  against  the 
?eweOT  Uwnce  P^^®  ^^  ^"'"  ^aid  Lady  the  Queen,  her  Crown  and  dignity, 
of  the  Qoeen.  Seventeenth  count — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  L^nited 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  conrtr 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to 
engage  to  enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid 
of  certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown, 
who  then  were  assuming  to  exercise  the  powers  of  government  over  a 
certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain 
foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  F.  H.,  then 
being  a  natural  bom  subject  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  oiur  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or 
engaging  to  enlist,  as  a  soldier  in  the  military  service  of  or  for  or  in 
aid  of  the  said  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
ment over  the  said  foreign  people  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  Crown  and  dignity. 

Eighteenth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  on  the  said  last- 
mentioned  day,  and  in  the  year  aforesaid,  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw- 
fully did  attempt  and  endeavour  to  procure  the  said  F.  H.  to  engage  to 
enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain 
persons  whose  names  arc  to  the  jurors  aforesaid  unknown,  who  then 
were  assuming  to  exercise  the  powers  of  government  in  and  over  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
F.  H.,  then  being  a  natural  bom  subject  of  our  said  Lady  the  Queen, 
and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen,  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting 
or  entering,  or  engaging  to  enlist,  ^s  a  soldier  in  the  military  aervice  ^ 
or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors 
aforesaid  unknown,  lyho  then  wfie  maumiug  to  e^^se  tb^  powers  of 
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Form  of      jm^j  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,. 

rMketment     gj^ijer  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  sgnified 

Indictment,       ^7  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen, 

under  Foreipi    Or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting  or 

Enlistment  Act,  entering,  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of  or 

**ffS»Dg  a        fQY  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors  aforesaid 

raiiject  ofthe  -  ,       .1  '^  .        .  -      ^l  ^ 

Queen  with       unknown,  who  then  were  assuming  to  exercise  the  powers  ot  govem- 

attempting  to    ment  in  and  over  the  said  foreign  country  as  aforesaid,  against  the  form 

enlirt  in  the      of  the  Statute  in  such  case  made  and  provided,  and  against  the  peace  of 

J|^[2^®^»^     our  said  Lady  the  Queen,  her  Crown  and  dignity.  ^ 

<rth»BnSsh  Twenty-second  count — And  the  jurors  aforesaid,  upon   their  oath 

subjects,  aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 

inthont  baring  the  said  last-mentioned  day,  and  in    the  year  aforesaid,   within  the 

JwJTw  H^ce  ^^^^^^  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  afore- 

of  tbe  Queen.    ^^^^^  ^"  *^6  county  aforesaid,  and  within  the  jurisdiction  of  the  said 

court,  unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H. 

to  serve  and  be  employed  in  certain  warlike  and  military  operations  as 

a  soldier  in  the  service  of  and  for  and  in  aid  of  certain  foreign  peopk, 

to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the 

Kingdom  of  Poland,  he,  the  said  F.  H.,  then  being  a  natural  bom 

subject  of  our  said  Lady  the  Queen,  and  not  having  obtained  tbe  leare 

or  licence  of  our  said  Lady  the  Queen,  either  under  the  Sign  Manual 

of  our  said  Lady  the  Queen,  or  signified  by  order  in  Council,  or  by 

Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner 

whatever,  for  the  purpose  of  serving  or  being  employed  in  any  warlike 

or  military  operations  as  a  soldier  in  the  service  of  or  for  or  in  aid  of 

the  said  foreign  people  as  aforesaid,  against  the  form  of  the  statute  in 

such  case  made  and  provided,  and  against  the  peace  of  our  said  Ladj 

the  Queen,  her  Crown  and  dignity. 

Twenty-third  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to  serve 
and  be  employed  in  certain  warlike  and  military  operations  as  a  soldier 
in  the  service  of  and  for  and  in  aid  of  certain  persons  whose  names 
are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to  exer- 
cise the  powers  of  government  over  certain  foreign  people,  to  wit,  the 
Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of 
Poland,  he,  the  said  F.  H.,  then  being  a  natural  bom  subject  of  our  said 
Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of  our 
said  Lady  the  Queen,  either  under  the  Sign  Manual  of  our  said  Lady 
the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation  of  our 
said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose 
of  serving  or  being  employed  in  any  warlike  or  military  operatioDS 
as  a  soldier  in  the  service  of  or  for  or  in  aid  of  the  said  persons,  whose 
names  are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to 
exercise  the  powers  of  government  over  the  said  foreign  people  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 
Twenty-fourth  count. — And  the  jurors  aforesaid,  upon  their  Mih 
aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  vrit,  on 
the  said   last-mentioned  day,  and  in   the  year  aforesaid,  within  the 
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Form  of     of  the  said  persons  whose  names  are  to  the  jurors  aforesaid  unknown, 

ludictmau.    ^jj^  ^jjg^  ^^^^  assuming  to  exercise  the  powers  of  goyemment  over  the 

liuliotment        ^^  foreign  people  as  a^resaid,  against  the  form  of  the  statute  in  such 

tinder  Foreign    case  made  and  provided,  and  a^nst  the  peace  of  our  said  Ladj  the 

Kniistment  Act,  Queen,  her  Crown  and  dignity. 

chHrginga  Twenty-seventh  count — ^And  the  jurors  aforesaid,  upon   their  oath 

Ouien  with  *  aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
jtttonipting  to  the  said  last-mentioned  daj,  and  in  the  year  aforesaid,  within  the 
^nWit  in  the  United  Kingdom  of  Great  Britain  and  Ireknd,  to  wit,  at  the  parish 
service  of  a  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
oth^ef  BritilT  ^^^^  court,  unlawfully  did  attempt  and  endeavour  to  procure  the  said 
sabjecte,  T.  H.  P.  d'l.  to  eulist  as  a  soldier  in  the  military  service  of  and  for  and  in 

iritooat  haTing  aid  of  certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown, 
-obuined  the  ^Jjq  t^gjj  y^^j^  assuming  to  exercise  the  powers  of  government  in 
oTthe  Qaera"**  *"^  ^^®^  ^  Certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he, 
the  said  T.  H.  P.  d*I.,  then  being  a  natural  bom  subject  of  our  said 
Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of  oar 
said  Lady  the  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the 
Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation  of  our 
said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  pur- 
pose of  enlisting  or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the 
military  service  of  or  for  or  in  aid  of  the  said  persons  whose  names  are 
to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise 
the  powers  of  government  in  and  over  the  said  foreign  country  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and 
dignity. 

Twenty-eighth  count.-^Axi^  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
the  said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'l. 
to  engage  to  enlist  as  a  soldier  in  the  military  service  of  and  for  and 
in  aid  of  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
T.  H.  P.  d'L,  then  being  a  natural  born  subject  of  our  said  Lady  the 
Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Ladj 
the  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen, 
or  signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lodj 
the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisUng 
or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service  of 
or  for  or  in  aid  of  the  said  foreign  people  as  aforesaid,  against  the  form 
of  the  statute  in  sqch  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Twenty-ninth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last  mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'L 
to  engage  to  enlist  as  a  soldier  in  the  military  service  of  and  for  and 
in  aid  of  certain  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern* 
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Form  of     aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 

Jndtctment.     ^^^^  same  day,  and  in  the  year  aforesaid,  within  the  United  Kingdom  of 

Indictment        Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county 

under  Foreij^n    aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  did 

Enlistmeut  Act,  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'l.  to  enter  as  a 

charj^mg  a         soldier  in  the  military  service  of  and  for  and  in  aid  of  certain  persons 

Queen  \^itli  ^     whose  names  are   to   the  jurors   aforesaid  unknown,   who    then   were 

attempting  to     assuming  to  exercise  the  powers  of  government  over  a  certain  foreign 

enlist  in  the       people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to 

bemce  of  a^^     ^j^^  ^^j^  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  d'l.,  then  being  a 

uthef  Bmish^     natural  born  subject  of  our   said  Lady  the   Queen,   and  not    having 

subjects,  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either  under 

without  having  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 

obtained  the       Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,   or  in  any 

o^t*t he  Queen!***  Other  manner  whatever,  for   the  purpose   of  enlisting  or  entering,  or 

engaging  to  enlist,  as  a  soldier  in  the  military  service  of  or  for  or  in  aid 

of  the  said  persons  whose  names  are  to  the  jurors  aforesaid  unknoivn, 

who  then  were  assuming  to  exercise  the  powers  of  government  over  the 

said  foreign  people  as  aforesaid,  against  the  form  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 

Queen,  her  Crown  andx dignity. 

Thirty-third  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'L 
to  enter  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of 
certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who 
then  were  assuming  to  exercise  the  powers  of  government  in  and  over 
a  certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he^  the  said 
T.  H.  P.  d'L,  then  being  a  natural  born  subject  of  our  said  Lady  the 
Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Lady 
the  Queen,  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen, 
or  signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady 
the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting 
or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service  d 
or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors  afore- 
said unknown,  who  then  were  assuming  to  exercise  the  powers  of 
government  in  and  over  the  said  foreign  country  as  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Thirty 'fourth  count, — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
the  said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully  did  attempt  and  endeavour  to  procure  the  said 
T.  H.  P.  d'l.  to  serve  and  be  employed  in  certain  warlike  and  military 
operations  as  a  soldier,  in  the  service  of  and  for  and  in  aid  of  certain 
foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  d*L,  th«i 
being  a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not 
having  obtained  the  leave  or  licence  of  oar  said  Lady  the  Queen,  either 
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Form  of     the  said  27th  of  July,  a.d.  1863,  within  the  United  Kingdom  of  Great 

tndictmtnt.    B^tain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore* 

Indictment,       **^^»   ^^^  within  the  jurisdiction  of  the  said  court,    unlawfully  did 

under  Foreifrn    attempt  and  endeavour  to  procure  divers  persons,  whose  names  are  to 

EnlUtment  Act,  the   jurors   aforesaid    unknown,  to   enlist  as  soldiers  in  the  military 

^*^v^T^f*th      service  of  and   for  and  in  aid  of  certain  foreign  people,  to  wit,  the 

Queen  with  *     Poles,  then  inhabiting  a  certain  foreis^n  country,  to  wit,  the  Kingdom 

attempting  to     of  Poland,  the  said  persons  in  this  count  mentioned,  whose  names  are 

enlist  in  the       to  the  jurors  aforesaid  unknown,  then  being  natural  born  subjects  of 

semce  of  a       ^^j.  g^j^  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence 

ot^^  Bnti^^     ^^  ^"^  ^^^^  Lady  the  Queen,  either  under  the  Sign  Manual  of  cor  said 

subjects,  Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation 

without  having  of  our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the 

obtained  the       purpose  of  enlisting  or  entering,  or  engaging  to  enlist,  as  soldiers  in  the 

of  the  Queen,     military  service  of  or  for  or  in  aid  of  the  said  foreign  people  as  afore* 

said,  against  the  form  of  the  statute  in  such  case  made  and  provided, 

and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and 

dignity. 

Thirty-eighth  count, — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
the  said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully  did  attempt  and  endeavour  to  procure  divers  persons, 
whose  names  are  to  the  jurors  aforesaid  unknown,  to  enlist  as  soldiers 
in  the  military  service  of  and  for  and  in  aid  of  certain  other  persons 
whose  names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  over  certain  foreign 
people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to 
wit,  the  kingdom  of  Poland,  the  said  persons  in  this  count  first 
mentioned,  whose  names  are  to  the  jurors  aforesaid  unknown,  then 
being  natural  born  subjects  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or 
engaging  to  enlist,  as  soldiers  in  the  military  service  of  or  for  or  in  aid 
of  the  said  other  persons  whose  names  are  also  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
ment over  the  said  foreign  people  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  oor 
said  Lady  the  Queen,  her  Crown  and  dignity. 

Thirty-ninth  count,-~^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Lreland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  divers  persons,  whose 
names  are  to  the  jurors  aforesaid  unkown,  to  enlist  as  soldiers  in  the 
mititary  service  of  and  for  and  in  aid  of  certain  other  persons,  whose 
names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were  assuming 
to  exercise  the  powers  of  government  in  and  over  a  certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  the  said  persons  in  this  count 
first  mentioned,  whose  names  are  to  the  jurors  aforesaid  unknown,  then 
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Form  of         Forft/'second  count — And  the  jurors  aforesaid,  upon  their  oath  afore- 

Indktment,    g^j^^  ^^  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 

Indictment,        ®^^^  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 

under  Foreign    Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 

Enlistment  Act,  in  the  county  aforesaid,  and  within  tlie  jurisdiction  of  tiie  said  court, 

charging  a        unlawfully  did  attempt  and  endeavour  to  procure  divers  persons  whose 

Sieen^witli  *     names  are  to  the  jurors  aforesaid  unknown,  to  engage  to  enlist  as  sol- 

attempting  to     diers  in  the  military  service  of  and  for  and  in  aid  of  certain  other  per- 

enlistiutbe       SOUS  whose  names  are  also  to  the  jurors  aforesaid  unknown,  who  then 

serriceofa        were  assuming  to  exercise  the  powers  of  government  in   and  over  a 

o^her  B^r     certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  the  said  per- 

snbjects,  SOUS  in  this  count  first  mentioned,  whose  names  are  to  the  jurors  afore- 

without  having  said  unknown,  then  being  natural  born  subject*  of  our  said  Lady  the 

obtained  the       Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Lady 

of*the  Queen'*^  *^®  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 

signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 

Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting 

or  entering,  or  engaging  to  enlist,  as  soldiers  in  the  military  service  of  or 

for  or  in  aid  of  the  said  other  persons  whose  names  are  also  to  the  jurors 

aforesaid  unknown,  who  then  were  assuming  to  exercise  the  powers  of 

government  in  and  over  the  said  foreign  country  as  aforesaid,  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 

peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Forty-third  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  heretofore,  to  wit,  on  the 
said  27th  day  of  July,  a.d.  1863,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt 
and  endeavour  to  procure  divers  persons,  whose  names  are  to  the  jurors 
aforesaid  unknown,  to  enter  as  soldiers  in  the  military  service  of  and  for 
and  in  aid  of  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  the  said  per- 
sons in  this  count  mentioned,  whose  names  are  to  the  jurors  aforesaid 
unknown,  then  being  natural  born  subjects  of  our  said  Lady  the  Queen 
and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen, 
either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified 
by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen, 
or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting  or  enter- 
ing, or  engaging  to  enHst,  as  soldiers  in  the  military  service  of  or  for  or 
in  aid  of  the  said  foreign  people  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  Crown  and  dignity. 

Forty-fourth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  ye^  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  divers  persons,  whose 
names  are  to  the  jurors  aforesaid  unknown,  to  enter  as  soldiers  in  the 
military  service  of  and  for  and  in  aid  of  certain  other  persons  whose  names 
are  also  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to 
exercise  the  powers  of  government  over  certain  foreign  people,  to  wit, 
the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  King- 
dom of  Poland,  the  said  persons  in  this  count  first  mentioned,  whose 
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Form  of     fQ^m  of  the  statute  in  such  case  made  and  provided,  and  against  the 
Indictmeiu,    ^^^^^  ^f  q^^  g^i^  Lady  the  Queen,  her  Crown  and  dignity. 
Indictment,  Forty-seventh  count. — And  the  jurors  aforesaid,  upon  their  oath  afore 

under  Foreign  said,  do  further  present,  that  the  said  A.  8.  afterwards,  to  wit,  on  the 
Enlistment  Act,  g^j^j  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
charging^a^^^  ^^"o^^^  ^^  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
Queen  with  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
attempting  to  unlawfully  did  attempt  and  endeavour  to  procure  divers  persons,  whose 
enlist  in  the  names  are  to  the  jurors  aforesaid  unknown,  to  serve  and  be  employed  in 
?"?^  ~>wer  certain  warlike  and  military  operations  as  soldiers  in  the  service  of  and 
otherBntish  ^or  and  in  aid  of  certain  other  persons,  whose  names  are  also  to  the 
subjects,  jurors  aforesaid  unknown,  who  then  were  assuming  to   exercise  the 

^**'**^  *ir^'*^  powers  of  government  over  certain  foreign  people,  to  wit,  the  Pole?, 
leave"^  Hcenoe  *^®"  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  oif 
of  the  Queen.  Poland,  the  said  persons  in  this  count  first  mentioned,  whose  names  are 
to  the  jurors  aforesaid  unknown,  then  being  natural  born  subjects  of  oar 
said  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of 
our  said  Lady  the  Queen  either  under  the  Sign  Manual  of  our  said  Lady 
the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation  of  oar 
said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose 
of  serving  or  being  employed  in  any  warlike  or  military  operations  as  scd- 
diers  in  the  service  of  or  for  or  in  aid  of  the  said  other  persons,  whose 
names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were  assuming 
to  exercise  the  powers  of  government  over  said  foreign  people  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Forty-eighth  count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said,  do  further  present  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  divers  persons,  whose 
names  are  to  the  jurors  aforesaid  unknown,  to  serve  and  be  employed  in 
certain  warlike  and  military  operations  as  soldiers  in  the  service  of  and 
for  and  in  aid  of  certain  other  persons,  whose  names  are  also  to  the 
jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
powers  of  government  in  and  over  a  certain  foreign  country,  to  wit,  the 
Kingdom  of  Poland,  the  said  persons  in  this  count  first  mentioned, 
whose  names  are  to  the  jurors  aforesaid  unknown,  then  being  natural 
bom  subjects  of  our  said  Lady  the  Queen,  and  not  having  obtained 
the  leave  or  licence  of  our  said  Lady  the  Queen  either  under  the  Sign 
Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in  Council, 
or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner 
whatever,  for  the  purpose  of  serving  or  being  employed  in  any  warlike 
or  military  operations  as  soldiers  in  the  service  of  or  for  or  in  aid  of  the 
several  other  persons,  whose  names  are  also  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
ment in  and  over  the  said  foreign  country  as  aforesaidi,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and  dignity. 
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Arrest  by  polioe-constable — Warrant — Assault, 
127. 

ASSAULT. 

Where  an  information  chared  a  prisoner  with 
having  unlawfully  sssauUed  and  abused  a 
woman,  and  after  a  discussion  between  the 
attorney  for  the  prosecutrix,  the  attorney  for 
the  prisoner,  and  the  justices,  it  was  agreed 
not  to  proceed  with  a  charge  of  rape  under 
that  information,  but  to  proceed  under  the 
Aggravated  Assaults  Act,  and  the  only  evi- 
dence of  the  assault  was  that  given  by  the 
prosecutrix  herself,  who  swore  that  the 
prisoner  violated  her  person  against  her  will, 
and  the  magistrates  thereupon  convicted  the 
prisoner  of  an  aggravated  assault  under  the 
16  &  17  Vict.  c.  30,  and  sentenced  him  to 
six  months'  imprbonment : 

Held,  (per  Pollock,  C  B.  and  Wilde,  B.) 
that  an  assault  with  intent  to  commit  any 
other  offence  is  itself  an  offence  distinct  from 
a  common  assault.  That  by  9  Greo.  4,  c.  31, 
and  16  &  17  Vict.  c.  30,  magistrates  have 
jurisdiction  over  common  assaults  only. 
That  where  the  jurisdiction  depends  on 
certain  facts  being  ijroved  or  not  proved,  the 
decision  of  the  msgistrates  as  to  the  proof  of 
those  facts  is  conclusive,  but  that  the  court 
will  consider  the  facts  so  as  to  determine 
what  was  Uie  nature  of  the  charge  before  the 
magistrates;  and  that  on  the  facts  of  ttiis 
case  the  magistrates  had  esceeded  their 
jurisdiction  by  convicting  on  a  charge  of 
assault  other  thsn  a  common  assault : 

Held,  contra  (per  Bramwell  and  ChannelK 
B.B.),  that  in  point  of  form,  a  charge  of 
assault  only  was  brought  before  the  magis- 
trates, and  that  it  was  not  competent  for  the 
court  to  review  the  evidence  on  which  the 
decision  of  the  magistrates  was  founded. 
Re  William  Thompson^  70. 

A  certi6cate  of  justices  of  the  dismissal  of  an 
information  for  a  common  assault  may  be 
pleaded  in  bar  to  an  indictment  founded 
upon  the  same  assault,  though  the  assault  in 
such  indictment  is  alleged  as  having  caused 
grievous  bodily  harm. 

An  information  was  laid  against  the  de- 
fendants before  justices  for  a  common  assault. 
Upon  the  hearing  it  was  dismissed,  and  the 
justices  granted  their  certificate  of  such  dis- 
missal pursnsnt  to  sect.  27  of  the  9  Geo.  4, 
e.  81.  The  pro5ecutor  then  preferred  an 
indictment  against  the  defendants  upon  the 
same  facts,  and  inserted  therein  three  counts: 
the  first  for  an  assault,  doing  grievous  bodily 
harm  ;  second,  for  an  assault,  causing  actual 
bodily  harm  ;  and,  third,  for  a  common  as- 
sault. To  this  indictment  the  defendants 
pleaded  the  tormer  information  for  the  as- 


sault, its  dismissal  and  the  certificate  of  jus- 
tices ;  to  which  pleas  the  prosecutor  de- 
murred: 

Held,  that  the  certificate  granted  by  the 
justices  was  a  bar  to  the  indictment.  Reg.  v. 
R,  J.  Elrington  and  H,  H.  Elrington^  86. 
A  warrant  was  issued  by  a  justice  ofthe  county 
of  C,  directed  to  the  constable  of  the  town- 
ship of  N.,  and  generally  to  all  Her  Ms- 
jesty^s  officers  of  the  peace  in  and  for  the 
said  county,  commanding  them,  or  some  of 
them,  forthwith  to  apprehend  W.  G.  and 
convey  him  before  two  justices  of  C,  to 
answer  for  not  obeying  a  bastardy  order  for 
payment  of  money.  The  warrant  was  de- 
Hvered  to  the  superintendent  of  police,  and 
had  subsequently  been  in  the  possession  of 
D.,  one  of  the  police  constables.  Afterwards 
D.  and  S.,  police  constables,  while  on  duty 
in  uniform,  arrested  W.  G.  under  the  war- 
rant, but  they  had  it  not  in  their  pomession 
at  the  time  of  the  arrest,  it  being  at  the 
station-house.  W.  G.  was  rescued  by  several 
persons,  who  assaulted  the  constables,  where- 
upon information  for  the  rescue  and  assaalt 
were  laid  against  the  parties  by  the  con- 
stables, and  at  the  hearing  before  justice.^, 
the  complaint  as  to  the  rescue  was  with- 
drawn, and  that  for  the  assault  proceeded 
with,  and  the  parties  were  convicted  : 

Held,  that  the  conviction  was  bad,  as  the 
arrest  by  the  constables  was  illegal,  they  not 
having  the  warrant  in  their  possession  at  the 
time: 

Held  also,  that  the  withdrawal  of  the  in- 
formation as  to  the  rescue  was  no  bar  to 
proceeding  with  the  complaint  as  to  the 
assault.  OaUiard  (app.)  v.  Laxtan  (resp.), 
127. 
Act  for  further  punishment  of,  App.  v. 

ATTEMPT 

To  commit  a  felony  by  breaking  and  entering 
a  shop,  98. 

To  commit  larceny — Proximate  act — Owner- 
ship, 100. 

To  procure  abortion,  152. 

ATTORNEY 

For  prisoner  in  forgery — Privilege,  281. 

AUTREFOIS  ACQUIT. 
Prisoner,  a  servant,  was  committed  to  take  lii^ 
trial  at  the  April  Sessions  on  a  charge  of 
stealing  copper  from  his  masters.  He  wu 
tried  and  acquitted.  Two  days  before  bis 
trial  the  prosecutors  laid  an  information  and 
obtained  a  warrant.,  under  which  the  prisoner 
was  apprehended,  immediately  after  the  sc- 
quittul,  for  stealing  other  things  (five  shovels 
and  a  riddle)  from  them  previous  to  his  sp- 
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bodilj  harm ;  in  the  second  eount  with  nn- 
lawfally  and  maltcionsly  catting,  stabbinff, 
and  wounding ;  and  in  the  third  count  with 
assaulting  and  occasioning  actual  bodily 
harni ;  the  jury  returned  a  venfict  of  guilty 
of  a  common  assault.  The  chairman  de- 
clined to  take  that  verdict,  on  the  ground 
that  a  common  assault  was  not  included  in 
the  indictment,  and  told  the  jury  to  recon- 
sider their  verdict.  The  jury  then  found  the 
defendants  guilty,  and  a  verdict  was  entered 
of  guilty  of  an  assault  occasioning  bodily 
barm,  whereupon  the  chairman  sentenced 
the  prisoners : 

Held,  that  the  first  verdict  ought  to  have 
been  taken^  and  that  the  second  ought  not, 
and  that  the  prisoners  ought  not  to  underg;o 
the  sentence;  that  there  had  been  a  mis- 
trial, and  that  a  ventre  de  novo  should  issue. 
Reg,  ▼.  Jo^^tmi  Yeadon  and  James  Birch^  91. 

DEPOSITION. 
Illness  of  witness — Admissibility  of,  156. 
In  absence  of  witness  from  illness,  296. 
Admission  of,  339. 

Irregularity  in  the  mode  of  taking,  339. 
Practice  as  to  referring  witness  to,  409. 
Proof  of,  411. 

ELECTIONS. 
Corrupt  practices  at.  Act  relating  to,  App.  liii. 

EMBEZZLEMENT. 

The  prisoner  was  indicted  for  embezzling 
moneys  received  by  him  by  virtue  of  his  em- 
ployment as  clerk  to  North  and  others  bis 
masters.  It  is  for  the  jury  to  say  if  tbe 
relation  of  master  and  clerk  existed  be- 
tween the  prosecutor  and  prisoner.  Refc.  v. 
Chafer,  I. 

Previous  to  1 855  the  prisoner  was  in  tbe  pro- 
secutor's service  as  cashier  and  collector, 
and  another  person,  W.,  as  salesman.  In 
that  year  the  prisoner  and  W.  applied  each 
for  an  increase  of  salary,  and  in  the  end  tbe 
prosecutors  agreed  to  allow  each  of  tbem 
12}  per  cent,  on  the  profits,  in  addition  to 
their  salaries,  and  if  there  was  no  profit  in 
any  year,  neither  the  prisoner  nor  W.  were 
to  contribute  anything  towards  tbe  losi,  but 
were  to  receive  their  salaries  only.  Tbe 
prisoner  and  W.  from  time  to  time,  instead 
of  receiving  their  shares  of  profits  at  the 
end  of  the  year,  allowed  poi  tions  of  tbem 
to  remain  in  the  hands  of  the  prosecutors  at 
7  per  cent. : 

Held,  that  the  prisoner  was  a  servant  of 
the  prosecutors,  hable  to  be  convicted  of 
embesilement,  within  the    meaning  of  the 


7  &  8  Geo.  4,  c.  29,  s.  47.    Reg.  ▼.  Donald 
M'DonM,  10. 

Upon  the  trial  of  an  indictment  charging  the 
prisoner  with  embezzling  three  distinct  sums 
of  money,  it  appeared  that  on  investigatioo 
of  the  books  of  a  friendly  society,  kept  bj 
the  secretary  Tthe  prisoner),  it  was  dis- 
covered that  he  had  not  entered  in  the  Iraob 
subscriptions  received  by  him  in  small  sums 
of  U.,  2ft  and  3#.  at  a  time,  amounting  to 
more  than  100/.  The  prisoner,  on  beine 
called  up  n  for  an  exptanation,  admitted 
that  he  had  received  the  money,  and  was 
willing  to  repay  the  amount,  and  said  that 
the  law  could  not  tou«!h  him.  The  boob 
of  the  society  kept  by  the  prisoner  were 
tendered  generally  in  evidence  on  the  part  of 
the  prosecution,  whereupon  it  was  obiected 
on  behalf  of  the  prisoner,  that  tbe  evidence 
should  have  been  confined  to  the  three  par- 
ticular entries  referring  to  the  three  charges 
in  the  indictment.  It  was  further  contended 
for  the  prisoner  that  it  was  a  breach  of  trust 
only,  and  that  the  prisoner  on  these  facts 
could  not  be  convicted  of  embezzlem^Dt. 
The  objections  were  overruled,  and  the  jur}- 
found  the  prisoner  guilty  : 

Held,  that  upon  these  facts  the  jury  might 
properly  conrict.     Reg.  v.  Wm.  Proud,  22. 

By  the  certified  rules  of  an  enrolled  benefit 
building  society,  mortgages  were  directed  to 
be  made  to  the  trustees,  and  the  redemption- 
money  to  be  paid  to  the  directors ;  and  it 
was  no  part  of  the  secretar^s  duty,  as  pre- 
scribed by  the  rules,  to  receive  subscriptioDS 
or  other  moneys  fur  the  society.  The  course 
of  business,  however,  was  that  the  manage- 
ment of  the  society  was  left  almost  entirely 
to  the  secretary,  and  he  frequently  received 
subscriptions.  The  mortgages  were  made 
to  the  trustees,  but  when  redeemed  tbe 
money  was  paid  to  tbe  eecret^iry  for  the 
trustees.  The  secretary  having  embezzled 
the  redemption-money  upon  a  mortgage  so 
paid  to  him  : 

Held,  upon  an  indictment  under  the  7  &  8 
Geo.  4,  c.  27,  s.  47,  that  the  jury  wen? 
warranted  upon  this  evidence  in  finding  that 
tbe  money  was  received  by  virtue  of  his  em- 
ployment and  fur  his  masters.  Reg.  v.  JoH 
Haetie,  264. 

Two  friendly  societies  appointed  a  committee, 
of  which  tbe  defendant  was  a  member,  to 
conduct  an  excursion  ;  the  committee  em- 
plojed  the  defendant  and  several  others  to 
si^ll  tickets.  It  was  his  duty  to  fiay  over  tbe 
money  so  received  (which  was  to'belon£to 
the  two  societies)  to  a  person  appointed  br 
the  committee,  but  he  recdved  no  remnoe* 
ration  for  his  serrices  : 
Held,  that  he  was  a  joint  owner  of  t^ 
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mooey,  and  DOt  a  derk  or  serTant  within 
the  24  &  25  Vict.  c.  96,  8.  68,  liable  to  be 
indicted  for  embezzlement.  Reg,  v.  G.  H. 
Bren,  398. 
A  County  Court  bailiff  was  indicted  for  em- 
bezzling moneys  of  the  prosecutor,  the  high 
bailiff.  The  moneys  embezzled  were  received 
on  levies  under  County  Court  processes : 

Held,  that  the  charge  coula  not  be  sus- 
tained, as  the  relation  of  master  and  servant 
did  not  exist  between  the  bailiff  and  high 
bailiff,  nor  was  the  bailiff  bound  to  pay  over 
the  fees  to  him.     Reg,  v.  John  Glover^  500. 

EVIDENCE. 
I.  DEPosmoNs. 

II.   MiSCKLLANSOUS. 

I.  Deporitions. 

A  deposition  taken  by  virtue  of  11  &  12  Vict, 
c.  4*2,  8.  17,  may  be  read  in  evidence  against 
the  prisoner,  although  taken  before  two 
magistrates  who  acted  only  upon  that 
occasion,  and  the  prisoner  was  afterwards 
committed  for  trial  by  another  magistrate. 
Reg.  V.  de  Vidil,  4. 

It  is  a  question  for  the  presiding  judge  to 
detormme  whether  the  proof  of  a  witness 
being  so  ill  as  not  to  be  able  to  travel, 
within  the  meaning  of  the  11  &  12  Vict, 
c.  42,  3.  17,  is  sufficient  for  the  purpose  of 
admitting  his  deposition  before  the  com- 
mitting magistrate.  Therefore,  when  the 
deposition  was  admitted  upon  evidence  that 
the  prosecutrix  was  daily  expecting  her  con- 
finement and  otherwise  poorly,  ana  therefore 
too'  ill  to  travel,  this  court  declined  to 
interfere  with  the  exercise  of  the  discretion 
of  the  presiding  judge.  Reg,  v.  WUUam 
Stephenson,  156. 

In  the  absence  of  medical  evidence,  depositions 
not  allowed  to  be  read.  Reg,  v.  Welton^ 
296. 

To  the  depositions  of  a  marksman,  the  petty 
sessions  clerk  attached  the  prisoner's  name, 
so  that  it  appeared  to  have  oeen  signed  by 
the  prisoner's  mark : 

Held,  that  this  deposition  was  properly 
received  in  evidence  against  the  prisoner. 
Reg.  v.  MuUen,  339. 

The  deposition  of  the  witness  was  placed  in  his 
hands  by  prisoner's  counsel,  and  he  was 
asked  if,  after  looking  at  it,  he  adhered  to  an 
answer  just  given : 

Held,  that  the  deposition  could  not  be  so 
used  unless  it  was  formally  made  the  pri- 
soner's evidence.  Reg,  v.  nrewer  and  others^ 
409. 

Depositions  taken  before  the  coroner  of  a 
witness  too  ill  to  attend  may  be  sent  before 
the  grand  jury.    R^g.  ▼•  Mooneye  411. 


II.  MiiceUaneous, 

A  witness  may  be  asked  by  prisoner's  counsel 
as  to  what  he  said  before  coroner,  without 
putting  in  the  depositions.  Reg,  ▼.  Maitmey^ 
26. 

On  the  trial  of  an  information  against  the 
defendant  for  bribery  at  a  paruamentary 
election,  filed  by  the  Attorney-General,  in 
pursuance  of  a  resolution  of  the  Hooae  of 
Commons,  a  person,  alleged  in  the  indict- 
ment to  have  been  bribed,  was  called  as  a 
witness ;  he  refused  to  answer  any  question, 
on  the  ground  that  the  answer  would  tend 
to  criminate  him.  A  pardon  under  the 
Great  Seal  was  then  handed  to  the  witness, 
but  he  still  refused  to  answer,  upon  which 
the  judge  compelled  him  to  answer,  and  on 
bis  evidence  the  defendant  was  convicted : 

Held,  that  the  pardon  took  away  the 
privilege  of  the  witness  so  far  as  any  risk  of 
prosecution  at  the  suit  of  the  Crown  was 
concerned;  and  that,  though  the  witness 
might  still  be  liable  to  an  impeachment  by 
the  House  of  Commons,  notwithstanding  the 
pardon,  by  reason  of  the  12  &  13  Will.  3, 
c.  2,  yet  that  was  so  unlikely  to  happen  that 
the  witness  could  not  be  said  to  be  in  any 
real  danger,  and  he  was  therefore  rightly 
compelled  to  answer. 

To  entitle  a  witness  to  the  privilege  of  not 
answering  a  question  as  tending  to  criminate 
him,  the  court  must  see,  from  the  circum- 
stances of  the  case  and  the  nature  of  the 
evidence  which  the  witness  is  called  to  give, 
that  there  is  reasonable  ground  to  apprenend 
danger  to  the  witness  from  his  being  com- 

Eelled  to  answer.  If  the  fact  of  the  witness 
eing  in  danger  be  once  made  to  appeur, 
great  latitude  should  be  allowed  to  him  in 
judging  of  the  effect  of  any  particnUr 
question.  The  danger  to  be  apprehended 
must  be  real  and  appreciable,  with  referenoe 
to  the  ordinary  operation  of  law,  in  the 
ordinary  course  of  things,  and  not  a  danger 
of  imaginary  character,  having  reference  to 
some  barely  possible  oontingenoy.  Reg.  ▼. 
Boyes^  32. 

Under  the  24  &  25  Viot.  c.  97,  a.  51,  evidence 
of  damage  committed  at  several  times,  in 
the  agjipregatet  but  not  at  any  one  time 
exceeding  5Z.,  will  not  sustain  an  indictment. 
Reg,  V.  WilUamSy  338. 

Answer  by  prisoner,  after  his  arrest,  to  a  ques- 
tion asked  by  police  constable  inadmissible. 
Reg,  V.  Bodidn^  403. 

Comparison  of  handwriting— Police  officers 
and  constables  are  not  admissible  as  experts. 
Reg,  V.  Wilhain  and  Ryan^  448. 

Of  fuse  pretencM— Person  from  whom  pro- 
perty was  obtained,  16. 


Ixj^y 


INDEX. 


Of  brothel-keepmg  by  landlord,  25. 
Qoeslion  as  to  what  was  said  before  coroner,  26. 
Privilege  of  witness  on  groofid  of  tendency  of 

answers  lo  criiuinate— Pardon,  32. 
In  perjury,  to  affect  credit   of  principal  wit- 
ness, 105. 
Of  demand  of  property  by  menace,  268. 
In  fraudulent  bankruptcy — Of  obtaining  goods 

on  credit,  299. 
On  fali<e  pretences  of  an  existing  fact,  299. 
Of  being  armed  at  night  with  intent  to  break 

and  enter,  307. 
At  coroner's  inquest — Juror  hearing  only  part 

of  the  evidence.  373. 
Of  false  personation  of  a  voter,  412. 
Inadmissibility  of  when   part  of  indictment 

quashed  for  having  been  preferred  without 

leave,  430. 
Of  larceny — Recent  possession,  437. 
In  false  pretences — Of  acts  of  accomplice  not 

included  in  the  charge,  441. 
Of  indecent  exposure,  446. 
Of  false  pretences— Particularity,  460. 
Of  receiving— Recent  possession,  464. 
Of  commencement  of   prosecution   in  niffht 

poaching,  475.  ^  * 

Of  false  pretences,  492. 
Of  attempt  to  commit  larceny,  497. 
Of  embeszlement,  600. 
Of  perjury,  503. 

Of  larceny  by  bailee— Possession,  505. 
Of  conceaUnent  of  birth,  506. 

EXTRADITION  ACTS. 
Under  the  6  &  7  Vict.  c.  76  (an  Act  for  giving 
effect  to  a  treaty  between  England  and  the 
United  States,  for  the  apprehension  ot  cer- 
tain offenders),  there  is  no  power  to  commit 
accused  persons  to  gaol  for  the  purpose 
of  being  delivered  up  to  the  United  States 
authoiities,  unless  the  United  States  have 
exclusive  jurisdiction  to  try  and  punish  the 
accused. 

It  is  not  necessary  that  therd  should  be  any 
warrant  issued  or  depositions  tak>  n  in  the 
United  States,  in  order  to  found  a  requisition 
by  the  United  States  authorities  for  the 
delivery  up  of  any  accused  person  under  the 
Act  6  &  7  Vict.  c.  76. 

It  is  not  necessary  for  the  magistrate  who 
commits  an  accused  person  to  gaol  iu  pur- 
suance of  the  Act,  to  state  in  bis  warrant 
that  the  evid  nee  on  which  it  issued  was 
given  upon  oath. 

The  word  **  piracy,"  in  the  treaty,  does  not 
mean  piracy  jure  gentiumy  but  a  crime  made 
such  by  the  municipal  law  of  one  only  of 
the  parties  to  the  treaty,  and  over  which 
that  party  has  exclusive  jurisdiction.  Re 
Teman  and  others^  522. 


FALSE  PRETENCES. 

The  indictment  charged  the  prisoner  witb 
obtaining  the  sum  of  5s.  6cf.,  the  moneys  of 
G  B.,  by  false  pretences  from  (x.  B.  It  wu 
proved  that  the  prisoner  falsely  pretending 
to  be  an  agent  for  a  loan  society,  and  that 
be  could  procure  a  loan  from  it  for  G.  B., 
claimed  5s,  6d,  for  his  charge,  G.  B.  sent 
him  to  his  wife  for  it,  and  she  gave  the 
prisoner  5s.  6d.  of  her  hnsband'a  money : 

Held,  that  the  eviiience  supported  the 
allegation  in  the  indictment  that  the  prisons 
obtained  the  money  from  G.  B.  Reg.  v. 
Jltomas  Moseley^  16. 

The  venue  in  an  indictment  for  obtAiuing  sheep 
by  false  pretences  was  laid  in  the  county  £., 
where  the  prisoner  was  convicted.  It  ap- 
peared that  the  sheep  had  been  obtained  by 
the  prisoner  in  county  M.,  and  that  he  con- 
veyed them  into  the  county  of  E.,  where  he 
was  apprehended : 

Held,  that  he  had  been  inoicted  in  t 
wrong  county.     Reg.  v.  Stanbury^  94. 

Money  was  obtained  oy  the  prisoner  from  so 
unmarried  woman  on  the  false  represenu- 
tions  that  he  was  a  single  m  n,  ana  that  he 
would  furnish  a  house  with  the  money,  and 
then  marry  her : 

Held,  that  the  false  representation  of  an 
existing  fact  (that  he  was  not  a  aingle  man) 
was  sufficient  to  support  a  conviction  for 
false  pretences,  although  the  money  wss 
obtained  by  that  representation,  united  with 
the  promise  to  furnish  a  houae  and  then 
marry  her.     .R^.  v.  John  Jenmson^  158. 

It  was  the  duty  ofthe  prisoner,  a  clerk,  to  pay 
dock  dues  upon  goods  exported  by  his 
master,  and  upon  ascertaining  the  amount 
required  upon  each  day*8  export  before  pa.«  - 
ing  it,  to  obtain  the  sum  from  his  ma:»ter*s 
cash-keeper.  The  prisoner,  knowing  that 
It.  Ss.  only  was  due  on  a  certain  d^y, 
frHudulently  represented  to  the  cash-keeper 
that  a  larger  8uni  was  due,  and  having 
obtained  that  lie  paid  the  1/.  3s.  only,  ai'd 
appropriated  the  difference  to  hia  own  use : 
Held,  thai  although  the  evidence  would 
have  been  sufficient  to  support  an  indictment 
for  false  pretences,  he  was  not  guilty  of 
larceny.     Reg.  v.  HamUton  Thompson^  2*22. 

A.  having  inventtd  an  improved  lamp,  entered 
into  a  partnership  deed  with  B.  and  C  for 
carrying  out  and  vending  the  subject  of  the 
mvention.  By  a  subsequent  verbal  agree- 
ment with  his  co-partners  he  was  to  travel 
about  to  obtain  orders  for  the  lamps  upon 
a  commission.  On  all  orders  received  by  him 
such  commission  (besides  his  travelling  aod 
personal  expenses)  was  to  be  paid  to  him  si 
soon  as  he  received  the  orders,  and  lo  bs 
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payable  out  of  the  capital  funds  of  the 
partnership  before  dividing  any  profits.  By 
falsely  representing  to  bis  co-partners  that 
he  had  obtained  orders  upon  which  his  com- 
mission would  be  12/.  10«.,  he  obtained  from 
them  that  amount : 

Held,  that,  as  the  subject-matter  of  the 
misrepresentation  would  come  under  con- 
sideration in  the  partnership  accounts,  such 
misrepresentation  was  not  sufficient  to  sus- 
tain an  indictment  for  false  pretences 
against  A.  Reg.  v.  /.  M,  Evans,  238. 
The  prosecutor  lent  10/.  to  the  prisoner  on  the 
false  pretence  that  he  was  going  to  pay  his 
rent,  and  if  the  prisoner  h^  not  told  him 
that  he  was  goins  to  pay  his  rent,  the  prose- 
cutor would  not  ha?e  lent  the  money  : 

Held,  that  this  was  not  a  false  pretence  of 
any  existing  fact  to  warrant  a  conviction. 
Reg.  ▼.  Lewis  Lee,  304. 
An  indictment  charged  K.  and  W.  with  falsely 
pretending  to  B.  that  they  had  a  quantity  of 
tobacco,  which  they  proposed  to  sell,  and 
did  sell  to  him,  and  thereby  obtained  money 
from  htm.  The  evidence  was  that  K.  and 
another  person  P.,  acting  together,  were  the 
chief  parties  by  whom  the  false  pretences 
had  been  made : 

Held,  that  the  acts  of  P.  were  the  acts  of 
K.,  and  admissible  against  him  upon  the 
indictment.  Reg.  v.  Kerrigan^  441. 
The  indictment  charged  that  prisoners  falsely 
pretended  that  two  loads  of  soot  which  the 
prisoners  then  delivered  weighed  1  ton  17 
cwt.,  whereas  they  weighed  but  1  ton  13  cwt., 
by  means  of  which  false  pretence  the 
prisoners  obtained  8#. 

The  evidence  was  that  a  contract  existed 
between  prosecutor  and  prisoners  for  soot, 
which  prosecutor  was  to  buy  at  the  rate  of 
38s.  per  ton.  Deliveries  were  made  from 
time  to  time,  and  payment  was  made  accord- 
ing to  the  quantities  pretended  to  be  delivered. 
The  prisoners  put  broken  bricks  and  slack 
among  the  soot  in  their  cart,  and  went  to  a 
public  weighing  machine,  and  got  the  whole 
weighed  and  a  ticket  of  such  weight  given. 
Afterwariis  the  bricks  and  slack  were  re- 
moved, and  the  cart  with  the  soot  in  it  taken 
to  the  prosecutor's  and  the  soot  delivered 
and  the  tickets  presented  and  payment  made 
by  the  prosecutor  according  to  the  weights 
specified  in  the  ticket : 

Held,  that  the  indictment  was  sufficiently 
specific  in  form,  and  that  the  prisoners  were 
indictable  for  obtaining  money  by  false 
pretences.  R^»  v.  James  Lee  and  another, 
460. 
An  indictment  for  obtaining  money  by  false 
pretences,  alleged  that  pnsoners  pretended 
to  P.,  who  lived  at  T.*a  and  acted  as  T.*b 


representative,  that  C.  had  come  from 
London  to  the  residence  of  H.,  and  that  P. 
was  to  give  C.  10«.,  and  that  T.  was  going 
to  allow  C.  lOs,  a-week  for  the  benefit  of  his 
health : 

Held,  that  the  indictment  did  not  state 
with  sufficient  certiinty  a  false  pretence  of 
an  existing  fact.  Reg.  v.  Henshaw  and  Clark, 
472. 
An  indictment  for  false  pretences  alleged  that 
the  prisoner  pretended  he  was  the  servant 
of  Mr.  Hardman,  and  was  sent  to  buy  a 
horse  fur  him,  whereby  the  prisoner  unlaw- 
fully obtained  a  horse  from  the  prosecutor. 
The  evidence  was,  that  the  prisoner  repre- 
sented himself  as  the  servant  of  Mr.  Hard- 
man,  but  the  prosecutor's  son,  confounding 
the  name  with  that  of  Uardmg,  a  person 
whom  he  knew,  said  in  the  prisoner's  presence 
to  his  father,  **  I  am  going  to  sell  the  horse 
to  Mr.  Harding,"  whereupon  the  prisoner 
adapted  his  story  to  meet  that  he)iet  of  the 

Erosecutor  and  his  son,  and  so  obtained  the 
orse: 

Held,  that  a  conviction  could  not  be  sus- 
tained, as  the  pretence  by  which  the  horse 
was  obtained  was,  that  the  prisoner  was  the 
servant  of  Mr.  Harding,  and  that  was  not 
averred  in  the  indictment. 

To  prevent  a  prisoner  indicted  for  false 
pretences  from  being  acquitted  on  the  ground 
that  the  offence  is  that  of  felony  (24  &  25 
Vict.  c.  96,  s.  88),  the  false  pretences  laid 
must  be  proved,  for  under  the  statute  he  is 
to  be  found  guilty  of  the  misdemeanor.  Reg> 
V.  Bidmery  492. 

FELONY. 

A.  S.,  afler  committing  certain  felonious  acts, 
but  before  his  apprehension  and  conviction, 
executed  a  voluntary  settlement  of  personal 
estate  in  favour  of  his  wife  and  children : 

Held,  that  the  settlement,  having  been 
executed  with  an   intention  to  defeat  the. 
rights    of    the    Crown,     was    void.       Re 
Saunders's  Estate,  Saunders  v.  Warton,  267. 

Forfeiture  for — Settlement  previous  to  convic- 
tion, 279. 

FISHEEIIES. 

The  occupier  of  a  fishing  mill  dam  removed 
the  hecks,  but  left  the  remainder  of  the 
contrivances  for  catching  salmon,  by  which 
means  the  fi^h  were  stopped  from  going  up 
the  river.  Without  the  hecks  the  fishery 
was  not  available : 

Held,  that  the  fishery  did  not  cease  to  be 
a  fishery  because  part  of  the  mschinery  for 
catching  fish  had  been  removed,  and  that 
the  occupier  had  betn  rightly  convicted, 
under  sect.  20,  for  not  removing  obstruc- 
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tions  to  the  free  passage  of  fish  during  the 
close  season.       Hodgson  (app.)  ▼.    Litde 


(resp.),  327. 
Lppellan 


Appellant  was  owner  of  a  fishery  and  a  sahnon 
cage,  which  cage  was  built  upon  a  spur  of 
mason  work  attached  to  the  masonry  of  a 
weir  or  dam  in  the  river  Dee,  belonging  to 
another  person,  and  over  which  dam  appel- 
lant had  no  control.  The  case  was  within 
fifty  yards  below  the  dam,  which  had  no  free 
gap  or  fish  pass  in  it  as  required  by  sect.  12 
of  the  Salmon  Fishery  Act  1861.  The 
position  of  the  cage  was  such  that  no  fish 
could  ascend  or  descend  the  river  without 
getting  into  the  ca^  from  which  subsequent 
escape  was  very  difficult.  The  appellant's 
practice  was  to  get  the  salmon  out  of  the 
cage  bv  means  of  a  net,  and  it  was  admitted 
that  this  was  a  mode  of  fishing  lawfully 
exercised  by  virtue  of  an  ancient  nght  at  the 
time  of  the  passing  of  the  Act  of  1^61.  An 
information  was  laid  asainst  appellant  for 
taking  six  salmon  out  of  the  cage  by  means 
of  a  net  on  the  occasion  in  question,  and  the 
justices  convicted  him  of  an  ofience  against 
the  12th  section  of  the  Act,  in  having  caught 
sahnon  otherwise  than  *'  by  rod  and  line 
within  fifty  yards  below  a  dam  not  having  a 
fish  pass  attached  thereto**  in  accordance 
with  the  Act.  On  appeal  to  the  Exchequer, 
thecoturt 

Held,  that  the  conviction  was  right. 

First,  the  salmon  cage  is  not  a  '*  fixed 
engine*^  within  sect.  11,  and  it  it  were,  and 
although  it  was  a  mode  of  fishing  lawfully 
exercised  by  virtue  of  an  ancient  right  at 
the  time  of  the  passing  of  the  Act,  yet  the 
proviso  at  the  end  of  sect.  11,  that  it  should 
not  apply  to  *'  fishing  weirs**  or  *^  fishing 
mill  dams**  takes  it  out  of  the  operation  of 
sect.  11  altogether,  and  that  section  conse- 
quently has  nothing  to  do  with  the  present 
question. 

Secondly,  the  second  heading  or  division 
of  sect.  12  is  an  absolute  prohibition  of  the 
catching  of  salmon  by  any  one  in  any  man- 
ner, ^*  except  by  rod  and  line**  in  the  head 
race  or  tail  race  of  any  mill  or  within  ^*  fifty 
yards  below  any  dam,  unless  such  mill  or 
dam  has  attached  thereto  a  fish  nass**  in  the 
form  prescribed  bv  sect.  12.  Nor  can  the 
provisions  of  the  Act  be  evaded  by  the  fact 
that  the  weir  and  the  salmon  cage  belong  to 
different  owners.  The  conriction  therefore 
was  right  under  the  second  division  of  sect. 
12  of  the  Act.  MouUon  (app.)  v.  WiWy 
(resp.),  318. 

FORGERY. 
Prisoner    was   indicted  under  11  Greo.  4  & 
1  Will.  4,  c  66, 8.  8,  for  forging  a  guarantee. 


Snch  a  document  is  the  sabject  of  forgery 
though  no  consideration  appear.  The  19 
&  20  Vict.  0.  98,  s.  3,  gives  validity  to  such 
an  undertaking.     Reg.  ▼.  Coelho^  8. 

A  turnpike  ticket  is  a  receipt  for  money,  and 
the  forging,  &c.,  thereof  is  a  felony  within 
the  meaning  of  the  24  &  25  Vict.  e.  98, 
s.  23.  Reg,  v.  Jamet  FUeh,  Reg.  ▼.  Johm 
Bowleg,  160. 

The  prisoner  was  the  treasurer,  and  also  a 
member  of  an  unenroUed  friendly  society, 
and  it  was  his  duty  to  pay  moneys  received 
into  the  society*s  bankers.  The  prisoner 
produced  to  the  society  a  fictitious  book, 
purporting  to  be  the  bank  pass-book,  con- 
taining entries  purporting  to  vouch  that  he 
had  paid  certain  moneys  into  the  bank,  and 
that  the  bank  acknowledged  the  receipt  of 
them,  which  book  did  not  truly  repiesent 
the  state  of  account.  The  prisoner  having 
at  various  times  drawn  out  moneys  which  be 
had  appropriated  for  his  own  purpose,  the 
jury  foond  the  prisoner  guilty  ot  presenting 
a  false  account  with  intent  to  obtain  credit 
for  having  paid  the  moneys  into  the  bank 
with  a  view  to  obtain  other  moneys  from  the 
society  which  he  might  fraudulently  appro- 
priate to  his  own  use : 

Held,  that  the  prisoner,  though  a  member 
of  the  society,  might  properly  be  convicted 
of  uttering  a  forged  receipt  with  intent,  &c 
Reg.v.  Charles  Smith,  162. 

The  prisoner  was  the  paid  secretary  of  an  un- 
enroUed  friendly  society,  of  which  his  wife 
was  a  member.  The  prisoner  delivered  to 
the  society  a  book  on  which  was  endorsed 
**  Savings  Bank,  New -street,  Huddersfield." 
and  in  which  was  an  entry,  *'  1855,  Oct.  30, 
received  40/.**  It  was  proved  that  the  entry 
was  a  forgery,  and  that  the  money  had  not 
been  paid  into  the  savings  bank.  The  jury 
having  found  that  the  prisoner  was  guilty  of 
knowin^y  uttering  with  intent  to  deceive 
the  society,  and  that  he  had,  in  fact,  de- 
frauded it,  it  was  objected  for  the  prisoner 
that  being  the  husband  of  a  member,  he  was 
a  part  owner,  and  could  not  be  made  crimi- 
nally liable  for  defrauding  his  co-owners,  and 
also,  that  the  document  was  not  the  subject 
of  forgery : 

Held,  that  both  objections  were  unteoabk, 
and  that  the  conviction  was  right.  Reg.  v. 
William  Moody,  166. 

A  solicitor  for  the  prisoner  is  bound  to  produce 
a  document  when  the  prisoner  is  charged 
with  an  ofience  in  respect  of  such  document. 
Reg.  V.  Brown,  281. 

The  making  on  a  glass  plate  a  positive  impres- 
sion of  an  undertaking  for  the  payment  of 
money  by  a  foreign  state,  by  means  of  pho- 
tography, without  lawful  authority  orexcUA'. 
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is  a  felony  within  the  24  &  25  Vict.  c.  98, 
8.  19.     Reg.  v.  Rmaidi,  891. 

FRIENDLY  SOCIETY. 

Larceny  by  member  of— -Trostees — Bailee,  13. 

Embezzlement  by  secretary  of,  22. 

Forgery  by   member — Banker's  pass-book — 

lUntry  of  receipt,  162. 
Embezzlement  by  secretary,  264. 
Embezzlement  by  committee-man,  398. 


mGHWAY. 

A  permanent  obstruction  on  a  highway,  erected 
and  placed  there  without  lawful  authority, 
which  renders  the  way  less  commodious  to 
the  public,  is  an  unlawful  act  and  a  public 
nuisance  at  common  law,  atthoush  it  be  not 
placed  upon  the  hard  or  metalled  part  of 
the  highway,  or  upon  a  footpath  artificially 
formed  upon  it,  and  althoagh  the  jary  may 
think  sufficient  space  for  the  public  traffic 
remains.  Reg,  t.  The  United  Kingdom 
Electric  Tdegraph  Company  (Limited)^  137. 

On  an  indictment  for  a  nuisance  in  obstructing 
a  hii{hwav  by  erecting  telegraph  posts  upon 
it,  the  judge  directed  the  jury — first,  that  in 
the  case  of  an  ordinary  highway,  although  it 
may  be  of  a  varying  and  unequal  width, 
running  between  fences  one  on  each  side,  the 
right  or  passage  or  way,  primd  faciet  and 
unless  there  be  evidence  to  the  contrair,  ex- 
tends to  the  whole  space  between  the  rences, 
and  the  public  are  entitled  to  the  use  of  the 
entire  of  it  as  the  highway,  and  are  not  con- 
fined to  the  part  which  may  be  metalled  or 
kept  in  order  for  the  more  convenient  use  of 
carriages ;  secondly,  that  a  permanent  ob- 
struction erected  on  a  highway,  placed  there 
without  lawful  excuse,  which  renders  the 
way  less  commodious  to  the  public,  is  an 
unlawful  act  and  a  nuisance  at  common  law, 
and  that  if  the  jury  believed  that  the  defen- 
dants placed,  for  the  purpose  of  profit  to 
themselves,  posts,  with  the  object  and  inten- 
tion of  keeping  them  permanently  there,  in 
order  to  make  a  telegraphic  communication 
between  distant  places,  and  did  permanently 
keep  them  there,  and  the  posts  were  of  such 
size,  dimensions,  and  solidity  as  to  obstruct 
and  prevent  the  passage  of  carriages  and 
horses,  or  foot  passengers,  upon  the  parts  of 
the  highway  where  they  stood,  the  jury 
ought  to  find  the  defendants  guilty,  and  that 
the  circumstances  that  the  posts  were  not 
placed  upon  the  hard  or  metalled  part  of  the 
highway  or  upon  a  footpath  artificially 
formed  upon  it,  or  that  the  jury  might  think 
that  sufficient  space  for  the  public  traflic 
remained,  are  immaterial  ciroumitaiices  as 


regards  the  legal  right,  and  do  not  affect  the 
right  of  the  Crown  to  the  verdict : 

Held,  that  these  directions  were  nght. 
Reg.  V.  The  United  Kingdom  Electric  Tele- 
graph Company  (Limited)^  174. 
To  withdraw  a  part  of  the  public  highway 
from  the  use  of  the  public  is  a  general  nuis- 
ance. A  street  tramway  is  such  a  withdrawal 
and  such  a  nuisance. 

An  indictment  charged  the  defendants  with 
a  nuisance  by  laying  down  an  iron  tramway 
on  a  common  highway,  and  with  conspiracy 
to  commit  a  nuisance.  It  appeared  at  the 
trial  that  the  tram  was  laid  down  by  the 
defendant  Train  with  the  sanction  of  the 
vestry  of  Lambeth,  in  whom  the  manage- 
ment of  the  highways  of  the  parish  is  vested 
bv  the  Metropolis  Management  Act  1845. 
'Ae  evidence  for  the  prosecution  proved 
that  the  tramway  was  a  source  of  danger  and 
inconvenience  to  the  public  using  the  high- 
way in  the  ordinary  manner.  Toe  jury  then 
interposed,  and  expressed  their  opinion  that 
the  tramway  obstructed,  in  a  substantial  de- 
gree, the  ordinary  use  of  the  highway  for 
carriages  and  horses,  and  rendered  it  unsafe 
and  inconvenient  in  a  substantial  degree. 
The  defendants  proposed  to  give  evidence  to 
show  a  great  number  of  persons  used  the 
vehicles  rnnning  on  the  line,  wherebv  a  large 
amount  of  expenditure  by  the  public  was 
saved  : 

Held,  that  such  persons  were  not  the  per- 
sons using  the  highway  in  the  ordinary 
manner,  and  that  such  evidence  was  inad- 
missible ;  and  that  the  vestry  had  no  power, 
under  the  98th  section  of  the  Metropolis 
Local  Management  Act,  to  grant  permis- 
sion to  the  defendant  Train  to  lay  down  such 
tramway.     Reg,  v.  Train  andotneriy  180. 

HOMICIDE. 
Regulation  of  under  Mutiny  Act,  App.  xxix. 

HUSBAND  AND  WIPE. 
Felonious     receiving     by  —  Guilty    know- 
ledge, 95. 
Receiving  by  wife,  225. 


INDECENT  EXPOSURE. 
It  is  sufficient  to  support  an  indictment  fur  in- 
decent exposure  of  the  person,  if  the  act  is 
done  in  a  place  where  a  great  many  people 
can  see  it,  altboueh  that  place  is  not  a  high- 
way ;  as  where  the  exposure  took  place  on 
the  roof  at  the  back  of  a  bouse  where  it 
could  be  hcen  from  the  back  windows  of 
many  neighbouring  houses,  and  was  seen  by 
several  persona  therefrom.  Reg>  v.  Oeorge 
ThaUman^  388. 
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An  indictment  for  indecent  exposure,  charging 
the  offence  to  have  been  committed  on  a 
highway,  is  not  sustained  by  evidence  that 
the  offence  was  committed  in  a  place  near 
the  highway,  though  in  full  view  of  it. 

An  indecent  exposure  seen  by  one  person 
only,  and  capable  of  being  Reen  by  one 
person  only,  is  not  an  offence  at  common 
law.  Sectu^  if  there  are  other  persons  in 
such  a  situation  as  that  they  may  be  wit- 
nesses of  the  exposure.  Reg.  v.  John  Farreli^ 
446. 

INDECENCY. 

By  exposure  of  £he  person — What  is  a  public 
|)lace,  388. 

Eyidence  of,  446. 

INDICTMENT. 

The  prisoner  Wds  indicted  in  the  first  count  for 
embezzlement,  and  in  the  second  for  larceny, 
as  a  bailee,  under  the  20  k  21  Vict.  c.  54. 
After  plea  pleaded  and  the  jury  were 
charged,  and  in  the  course  of  the  trial,  it 
was  objected  for  the  prisoner  that  the  indict- 
ment was  bad  for  misjoinder  of  counts. 
The  court  overruled  the  objection,  and 
directed  the  prosecutor  to  elecL  upon  which 
count  he  would  proceed,  and  the  prosecutor 
having  elected  to  proceed  upon  the  second 
count,  the  prisoner  was  found  guilty  thertf  on : 
Held,  that  the  conviction  was  right. 
Reg.  y.  Edward  Holman,  201. 

An  apnlication  was  made,  a  fortnight  after  the 
trial,  to  a  judge  of  one  of  the  superior 
courts,  for  nis  consent  in  writing  to  an 
indictment  being  preferred  for  perjury  against 
a  witness  on  a  trial  before  him ;  and  the  only 
material  laid  before  him  in  support  of  the 
application  was  a  newspaper  report  of  the 
trial,  beneath  which  he  wrote,  **  I  consent 
to  a  prosecution  in  this  case,"  and  signed  his 
name  : 

Ueld,  a  sufficient  consent  within  the  22&23 
Vict.  c.  17,  s.  I.     Reg.  v.  Bray,  215. 

The  prisoner  was  indicted  for  embezzling  the 
money  of  T.  B.  and  others  his  masters,  and 
the  evidence  was  that  T.  B.  was  a  partner  in 
a  company  of  more  than  twenty  persons, 
some  being  called  directors  and  others  share- 
holders, and  that  they  called  themselves 
"  The  R.  M.  and  H.  Coal  Company,  Limited," 
which  name  was  painted  over  the  office  door, 
and  the  shares  were  transferable  without  the 
consent  of  the  other  partners,  and  that  a 
share  Indger  was  kept.  There  was  no 
formal  proof  of  the  company  being  registered 
under  the  Joint  Stock  Companies  Act,  or  of 
its  being  a  corporation  : 

Ueld,  that  the  indictment  properly  laid 
the  money  as  belonjeing  to  T.  B.  and  others. 
Reg.  v.  R.  J,  Frankland^  273. 


The  indictment  charged  the  prisoner  with  the 
intent  to  kill  and  murder  Annie  Wdton. 
The  prosecution  failed  to  prove  the  child 
had  ever  borne  such  a  name  : 

Held,  that  the  indictment  might  be 
amended  under  the  14  k  15  Vict,  c  100, 
s.  1.  Reg.  V.  Welton,  297. 
An  indictment  under  the  24  &  25  Vict,  c  97, 
8.  15,  for  the  felony  of  damaging  a  machine 
with  intent  to  destroy  the  same,  charged 
the  offence  to  have  been  committed  ^'un- 
lawfully and  maliciously/*  in  the  language 
of  the  statute,  but  omitted  the  word 
"  feloniously  :*' 

Held  bad,  as  the  word  '^feloniously**  is  t 
term  of  art  and  necessary  in  all  indictments 
for  felony,  whether  at  common  law  or  created 
by  statute.  Reg.  v.  Epkraim  Oray^  417. 
A  prisoner  was  committed  upon  one  charge 
only  of  fdbe  pretences,  but  aa  indictment 
was  preferred,  without  leave  as  required  by 
22  &  23  Vict.  c.  17,  s.  1,  and  found  by  the 
grand  jury  containing  a  second  charge  of 
false  pretencetf.  The  prisoner  refusra  to 
plead,  and  the  court  directed  a  plea  of  not 
guilty  to  the  whole  indictment  to  be  entered 
for  him,  and  received  evidence  of  both 
charges,  after  which  the  prisoner  was  con- 
victed : 

Held,  that  the  proper  course  was  to  have 
quashed  the  part  of  tne  indictment  relating; 
to  the  second  charge  : 

Held,  also,  that  as  evidence  upon  that 
charge  would  not  then  have  been  admissible, 
the  conviction  could  not  be  aupported. 
Re^.  V.  Fuidge,  430. 
An  indictment  found  by  a  grand  jury  not 
having  jurisdiction  may  be  auabhed  at  any 
stage,  at  the  instance  of  the  defendant,  even 
after  plea. 

The  want  of  jurisdiction  may  be  shown  by 
affidavit. 

The  defendant  will  be  left  to  his  writ  of 
error  where  the  want  of  jurisdiction  is  not 
clear. 

The  24  &  25  Vict.  c.  115,  s  57,  enactj 
that  every  person  who,  upon  any  ezamiDa- 
tion  upcm  oath  or  affirmation,  before  any 
court  martial,  held  in  pursuance  of  the  Act, 
shall  wilfully  and  corruptly  give  false  evi- 
dence, shall  be  liable  to  the  penalties  of 
wilful  and  corrupt  perjury. 

Qusere,  whether  an  indictment  under  that 
section  is  an  indictment  for  perjury  within 
the  meaning  of  the  Vexatious  Indictments 
Act  (22  &  23  Vict.  c.  17)  ?     Reg.  v.  Hetat, 
433. 
For  perjury,  218. 
For  fraudulent  bankrupt  y,  284. 
Accessory  after  the  fact  under  Bankruptcy  Act 
for  not  discovering  cstaU;  un  examiuiiiion,  424. 
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For  indecent  exposure,  446. 
For  false  pretences,  472. 
For  three  larcenies — Pleading,  479. 
Conviction  on  one  count  only,  516. 
Precedent  of,  under  Foreigu  Enlistment  Act, 
App.  Iviii. 

INLAND  REVENUE. 
Act  to  regulate,  App.  x. 


JOINT  STOCK  COMPANY. 
Indictment—Partners — Corporation,  273. 
Act  for  regulating,  App.  xlvi. 

JURISDICTION. 

When  upon  the  hearing  by  justices  of  an  in- 
formation,  a  claim  of  right  is  set  up  by  the 
defendant,  such  claim,  if  made  bond  fide  and 
with  some  show  of  reason,  will  oust  their 
jurisdiction ;  and  although  it  is  for  the 
justices  to  determine  whether  or  not  such 
claim  of  right  is  made  bond,  fide  and  with  a 
show  of  reason,  yet,  it  they  determine  th  .t  it 
is  not  so  made,  this  court  will  review  their 
determination  and  overrule  it  if  come  to 
upon  insufficient  grounds.  Reg,  v.  Stimpson, 
Reg.  V.  Peak,  356. 

Of  borough  sessions  in  an  indictment  for  keep- 
ing a  disorderly  house,  18 

Of  magistrates  on  a  charge  of  rape  to  convict 
of  an  assault,  70. 

Entering  nolle  prosequi  by  the  Crown,  120. 

Of  quarter  sessions  in  larceny  on  the  high 
seas,  220. 

Of  quarter  sessions  on  an  indictment  for 
attempting  to  commit  suicide,  247. 

Of  quarter  sessions  in  libel — Mandamus,  342. 

Claim  of  right— Nature  of,  356. 

Of  quarter  sessions  in  conspiracy,  516. 

LARCENY. 

I.  Bt  Bailkb. 

II.  Attempt  to  Commit. 
III.  Bt  Finding. 
iV.  Gbnbballt. 

V.   PoST-OlTICB. 

L  By  Bailee. 
H.,  a  member  of  a  friendly  society,  was  in 
possession  of  a  shop  where  goods  were  sold 
for  the  benefit  of  the  society.  Each  member 
partook  of  the  profit,  and  was  subject  to  the 
loss  arising  from  the  shop.  U.  had  the  sole 
management,  and  was  answerable  for  the 
safety  of  all  the  property  and  money  coming 
to  his  po8:)ession  m  the  course  of  the  manage- 
ment. The  prisoner,  also  a  member  of  the 
society,  assisted  in  the  shop  without  salary, 
and  was  indicted  for  stealing  some  marked 


money  which  H.  had  placed  in  the  till.  The 
money  was  laid  in  the  indictment  as  belong- 
ing to  H. : 

Held,  that  the  money  was  properly  laid 
in  the  indictment  as  belonging  to  H.,  and 
that  the  prisoner,  although  a  member  of  the 
society,  could  be  convicted  of  larceny.  Reg. 
V.  William  Webster,  13. 

The  prisoner,  a  married  woman,  living  with  her 
husband,  at  the  request  of  a  lodj^  in  her 
husbdnd*s  house,  took  charge  ot  his  box  con- 
taining, as  the  prisoner  knew,  money.  She 
afterwards  broke  open  the  box,  and  stole  the 
money.  The  husband  had  nothing  to  do 
with  the  transaction : 

Held,  upon  a  case  reserved  on  an  indict- 
ment containing  counts  against  the  prisoner 
as  a  bailee,  and  for  larceny,  that  she  was 
guilty  upon  either  one  or  the  other  coant. 
Reg.  v.  Jane  Robson,  29. 

A  savings  bank  was  duly  constituted  according 
to  the  9  Geo.  4,  c.  92 ;  3  Will.  4,  c.  14  ; 
and  7  &  8  Vict.  c.  83,  of  which  the  prisoner 
was  a  trustee,  and  also  treasurer  and  secre- 
tary, or  actuary,  and  acted  as  such.  By  the 
rules  of  the  bank,  the  trustee  aud  manager 
was  declared  to  be  personally  rejponsible 
and  liable  for  all  moneys  actually  received  by 
him  on  account  of  or  to  and  for  the  use  of 
the  institution,  and  not  paid  over  or  disposed 
of  according  to  the  rules;  and  the  secretary 
was  to  be  liable  for  all  money  received,  and 
was  to  pay  regularly  to  the  treasurer  the 
balance  due  after  each  day*s  business.  By 
the  eighth  rule  the  sevenu  sums  of  money 
belonging  to  the  institution  which  the  trustees 
thereof  are  authorised  to  invest  under  the 
9  Geo.  4,  c.  92,  or  under  the  rules  or  regu- 
lations of  this  institution,  were  to  be  paid 
into,  and  invested  in  the  Bank  of  England,  in 
the  names  of  the  Commissioners  for  the  Re- 
el notion  of  the  National  Debt,  according  to 
the  provisions  of  the  said  Act,  and  no  such 
sum  or  sums  of  money  were  to  be  paid  or 
laid  out  by  the  trustees  in  any  other  manner 
or  upon  any  other  security  whatever,  except 
such  sums  of  money  as  from  time  to  time 
should  necessarily  remain  in  the  hands  of  the 
treasurer,  to  answer  the  exigencies  thereof. 
That  the  trusteed  should  pay  into  the  Bank 
of  England  any  money,  not  less  than  50L,  to 
the  account  of  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  upon  the 
declaration  of  the  trustees,  or  any  two  or 
more  of  them,  that  such  moneys  belonged 
exclusively  to  the  institution.  The  rules 
gave  depositors  the  usual  power  of  drawing 
out  moneys  deposited.  The  jury  found,  as 
a  fact,  that  the  prisoner  was  a  trustee  of  the 
savings  bank,  and  that,  whilst  he  was  such 
trustee,  he  converted  and  appropriated  to  his 
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own  use  divers  sums  of  money  (not  less  than 
50/.  each)  which  had  been  paid  into  or 
deposited  in  the  savings  bank,  whilst  he  waa 
such  trustee,  with  inteat  to  defraud  : 

Held,  that  the  prisoner  was  a  trustee 
within  20  &  21  Vict.  c.  54,  and  that  the  rules 
were  an  instrument  in  writing  creating  an 
express  trust  within  sect.  17.  Beg.  ▼. 
Horatio  Samuel  Fletcher,  189. 

Upon  the  trial  of  an  indictment  for  stealing 
the  monej  of  B.,  it  was  proved  that  fi. 
received  Uie  money  as  the  servant  of  a 
co-operative  society  of  which  the  prisoner 
was  a  member,  for  the  sale  to  members  of 
goods  provided  by  the  common  funds,  and 
that  £.  was  accountable  to  the  treasurer 
for  the  money  so  received.  The  money 
was  marked  and  put  into  a  till  under  B.'s 
charge,  from  which  the  prisoner  clandes- 
tinely took  it : 

Held,  that  B.  was  sufficiently  possessed  of 
the  money  to  sustain  a  conviction  for  larceny 
of  the  money,  althoufi:h  the  prisoner  was  a 
member  of  the  society.  R^.  v.  fVilliam 
Burgess,  302. 

The  prisoner  was  accustomed  to  fetch  coals 
from  the  depdt  with  his  own  cart  and  horse, 
for  different  people,  for  remuneration.  The 
prosecutor  gave  him  8«.  6d,  to  buy  and 
fetch  for  him  half-a-ton  of  coals.  He  went 
and  procured  9  cwt.  to  be  put  into  the  cart 
and  1  cwt.  into  a  sack,  and  paid  8«.,  and 
sabsequently  the  additional  6d.  He  delivered 
9  cwt.  only  to  the  prosecutor,  retaining  the 
other  1  cwt. : 

Held,  that  there  was  evidence  of  an 
appropriation  of  the  coals  to  his  own  use, 
so  as  to  vest  the  possession  in  the  prosecutor 
and  support  a  conviction  for  larceny  as  a 
bailee.     R^.  v.  Bunkail,  419. 

To  sustain  a  charge  of  larceny  by  a  bailee  it 
u  necessary  to  prove  some  act  of  eonversion 
inconsistent  witn  the  purposes  of  the  bail- 
ment.   Reg,  V.  Jackson,  505. 

n.  Attempt  to  Commit, 

In  order  to  convict  of  an  attempt  to  com- 
mit Urceny,  it  must  appear  that  there  was 
property  in  the  place  where  the  attempt 
IS  made,  that  could  be  stolen. 

Therefore,  where  a  person  put  his  hand 
into  the  pocket  of  another,  with  intent  to 
steal,  he  cannot  be  convicted  of  an  attempt 
to  steal,  unless  it  appear  that  there  was 
property  in  the  pocket  which  might  be 
stolen. 

It  should  be  left  to  the  jury  to  say  whether 
there  was  any  property  in  the  pocket.  Reg, 
V.  Collins  and  others,  497. 

It  was  the  course  of  business  for  a  contractor 
who  supplied  the  camp  to  send  the  meat  to 


the  quartermaster-seijeant  at  the  camp.  The 
quartermaiter-seijeant  had  hia  own  weights 
and  scales ;  he  and  a  servant  of  the  contractor 
weighed  out  the  quantities  for  the  meases,  and 
a  soldier  attended  from  each  mess,  and  took 
it  away  as  weighed.  The  amount  delivered 
was  credited  to  the  contractor,  and  the  sur- 
plus meat  taken  away  by  the  contractor's 
servant.  The  prisoner,  the  contractor's 
servant  in  charge  of  the  meat,  fraudulently 
put  a  false  weight  into  the  scale,  and  a  com- 
plaint having  been  made  that  a  mess  wis 
short  weight,  absconded  when  it  was  dis- 
covered. It  was  found  that  the  quarter- 
mtister's  weight  had  been  r«noved,  and  the 
false  weijrht  substituted ;  that  the  weight  of 
meat  delivered  was  certain  pouoda  short. 

The  jury  found  that  the  prisoner  fraudu- 
lently substituted  the  weignt  with  intent  to 
cheat,  intending  to  carry  away  and  steal  the 
difference  between  the  just  surplus  for  which 
he  would  have  to  account  to  his  master,  and 
the  apparent  surplus  remaining  after  the 
false  weighing,  and  that  he  would  have 
carried  it  away  if  the  fraud  had  not  b  en 
detected : 

Held,  that  the  prisoner  was  properly 
convicted  of  an  attempt  to  steal  me  meat, 
and  also  that  the  property  in  such  meat  wis 
properly  laid  m  the  prisoner's  master.  Reg. 
V.  Edwin  Cheeseman,  100. 

III.  By  Finding, 

One  who,  in  the  expectation  of  a  reward,  with- 
holds from  the  owner,  whom  he  knows,  a 
lost  cheque  received  from  the  finder,  is  not 
guilty  of  stealing  the  cheque.  Reg.  v. 
Edward  Gardner,  253. 

IV.  GeneraUy, 

A  Court  of  Quarter  Sessions  has,  bj  the  24  &25 
\  ict.,  c.  9G,  s.  1 15,  jurisdiction  over  the 
offence  of  larceny  when  committed  upon  the 
high  seas,  if  the  offender  is  apprehended 
within  the  jurisdi(*tion  of  the  Conrt  of 
Quarter  Sessions,  as,  e.  g.,  where  the  of- 
fender and  prosecutor  wtre  both  fellow 
passengers  in  a  vessel,  and  the  larceny  wu 
committed  on  the  high  seas,  between  Madras 
and  Point  de  Galle,  and  the  offender  wii 
apprehended  at  Southampton  and  tried 
at  the  Southampton  borough  Quarter  Ses- 
sions.    Reg,  V.  Peel,  220. 

A  lady  at  a  railway  terminus,  there  being  a 
great  crowd  at  the  pay  place,  and  seeing  the 
prisoner  within  the  barrier  and  near  th&t 
place,  requested  him  to  get  her  a  ticket, 
which  he  consented  to  do.  She  then  handed 
him  a  sovereign,  but  instead  of  getting  thf 
ticket  he  ran  away  with  her  monev.  It 
was  tound  by  the  jury  that  he  placed  hmstM 
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comminion  of  offence  is  cared  by  the  6  &  7 
Vict.  c.  83,  8.  2. 

It  is  not  necessary  that  a  coroner*s  jury 
should  all  be  sworn  at  the  same  time,  or  all 
Tiew  the  body  at  the  same  time,  or  that 
they  should  be  sworn  super  visum  corporis. 
Reg.  v.  Ingham^  508. 

MUTINY  ACT. 
Homicide  under,  App.  zxix. 


NAVAL  STORES. 
Act  for  better  protection  of,  App.  xxii. 

NEGLIGENCE. 
The  prisoner's  unmarried  daughter,  aged 
eighteen,  having  for  some  time  previously 
gone  oat  to  service,  and  occasionally  returned 
to  live  with  her  mother  and  stepfather,  at 
such  times  working  at  glove-making  in 
order  to  earn  her  subsistence,  was  conBned 
with  child  at  her  stepfather's  house,  and  the 
prisoner,  her  mother,  purposely  neglected  to 
procure  a  midwife  or  other  proper  person 
to  attend  her  daughter  when  she  was  taken 
in  labour,  and  by  reason  thereof  she  died  in 
childbirth : 

Held,  that  there  wa^  uo  legal  duty  on  the 
prisoner  to  procure  proper  assistance  under 
tiie  circumstances,  and  therefore  that  she 
was  not  guilty  of  miusluughter.  Reg.  v. 
Shepherd,  123. 

NIGHT  POACHING. 
On  the  trial  of  an  indictment  for  niuht  poaching, 
under  the  9  Geo.4,  c.  69,  ss.  4,  9,  it  is  not  suf- 
ficient to  produce  the  warran^  only  under 
which  the  prisoners  were  apprehended,  for 
the  purpose  of  proving  that  the  proceedings 
were  commenced  within  twelve  months  of 
the  commission  of  the  offence,  but  the  infor- 
mation in  writing  should  also  be  produced. 
Reg,  ▼.  Parker  and  Smith,  475. 

NUISANCE. 
Obstructing  highway  by  telegraph  posts,  174. 
Obstruction  by  street  tramways,  180. 


OATHS. 
Act  for  relief  of  certain  persons  from,  App.  isr. 

PARENT  AND  CHILD. 
Neglect  to  provide    medical    aiisistance    for 
daughter,  123. 

PAROCHIAL  ASSESSMENTS. 
Act  for  regulating,  App.  xlvii. 


PIGEONS. 

By  sect.  23  of  the  24  &  25  Vict.  c.  96  (Larceny 
Act),  it  is  enacted  that,  whosoever  shall  un- 
lawfully and  wilfully  kill,  wound,  or  take  any 
house-dove  or  pigeon,  under  such  circnm- 
stances  as  shall  not  amount  to  larceny  tt 
common  law,  shall,  on  conviction,  &c. : 

l|eld,  that  this  provision  does  not  apply 
to  a  case  where  a  party,  under  a  claim  of 
right,  kills  a  pigeon  which  is  doing  mischief 
upon  his  land. 

A.,  the  occupier  of  land,  gave  notice  to  B., 
who  kept  pigeons,  that  such  pigeons  did 
damage  to  his  land,  and  that  he  woold  de- 
stroy them  if  they  were  not  restrained. 
After  this  notice,  finding  the  pigeont  on  his 
land,  he  (ired  his  gun,  whereupon  they  rose; 
he  then  fired  again  and  killed  one  of  theoi, 
and  being  convicted  upon  an  information 
laid  under  the  above  section  : 

Held,  that  such  conviction  was  bad.  Tsy- 
lor  (app.)  V.  Newman  (resp.),  314. 

PERJURY. 

On  the  hearing  of  the  summons  taken  out  by 
A.,  for  an  order  of  afliliation  on  H.  of  t 
bastard  child  bom  in  March,  A.  was  aflked 
in  cross-examination  whether  she  had  not 
had  carnal  connection  with  C.  in  the  pre- 
vious September.  She  denied  it.  The 
justices  wrongly  allowed  C.  to  be  called  to 
ccmtradict  her,  and  be  swore  that  he  had 
connectionwith  her  in  the  September  previous. 
C.  was  aderwards  indicted  and  convicted  for 
perjury  in  having  sworn  that  in  the  Septem- 
ber previous  he  bad  had  connection  with  A  : 
Held  by  eleven  judges  (Martin,  B.  and 
Crompton,  J.  dubitantibus),  that  although 
C.'s  evidence  was  inadroittsible  in  point  of 
law,  yet  having  been  admitted  ami  being 
relevant  to  the  credit  of  h  material  witness 
in  the  causp,  perjury  could  be  assigned  upon 
it.     Reg.  v.  Oibbons,  105. 

An  illegitimate  child  beimj  Jilius  nuUius^  an 
indictment  charging  the  defendant  with 
taking  a  false  oath  before  a  surrogate  and 
alleging  that  G.  E.  was  the  natural  and  law- 
ful father  of  E.  E.  and  that  his  consent  was 
necessary  as  such  father  under  the  4  Geo.  4 
0.  76,  cannot  be  sustained.  R^.  t.  Fair^ 
lie,  209. 

An  indictment  alleged  that  the  cause  '^  came 
on  to  be  heard  and  was  duly  tried  by  a 
jurv  :'• 

Held,  sufficient,  although  no  verdict  given, 
the  trial  ending  in  a  nonsuit.  Reg.  v.  Brey^ 
218. 

A  feme  sole  obtained  a  judgment  in  the 
G.  County  Court,  and  th^n  married  S.  She 
afterwards  took  out  a  judgment-summons  io 
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her  name  when  sole,  in  L.  County  Court, 
without  haying  made  her  husband  a  party 
to  the  judgment.  At  the  hearing  of  the 
summons  the  judge  of  the  L.  Court  amended 
the  summons  by  striking  out  the  name  of  the 
plaintiff,  and  substituting  S.  and  wife.  After 
the  alteration  the  defendant  was  sworn  and 
examined,  and  committed  perjury.  He  was 
then  indicted  and  found  guilty  of  perjury  : 

Held,  that  the  amendment  was  without 
jurisdiction,  and  that  there  being  no  cause  in 
the  altered  name,  the  conviction  could  not 
be  supported.     Reg.  v.  Pearce^  258. 

An  indictment  for  perjury  in  making  a  false 
declaration  under  5  &  6  Will.  4,  c.  62,  s.  18, 
cannot  be  sustained  when  the  deed  or  written 
instrument  of  which  the  declaration  is  con- 
firmatory is  not  duly  proved.  Reg.  v.  Cox^ 
301. 

To  an  indictment  for  perjury,  on  the  hearing 
of  an  information  before  justices,  under  the 
1 1  &  1 2  Vict.  c.  49,  for  keeping  open  an  inn 
for  the  sale  of  beer  to  persons  not  being 
travellers,  before  half-past  twelve  o'clock 
on  Sunday  afternoon,  it  was  objected  by 
counsel  that  the  justices  had  no  jurisdiction, 
and  that  the  11  &  12  Viet.  c.  49,  was 
repealed,  and  for  this  Whiteley  v.  Heaton 
(72  L.  J.  217,  M.C.)  was  cited  : 

Held,  on  the  authority  of  Harris  v.  Jenns 
(3  L.  T.  Rep.  N.S.,  408),  that  the  11  &  12 
Vict.  c.  49,  was  not  repealed,  and  therefore 
that  the  justices  had  jurisdiction.  Reg.  v. 
Mary  Senior,  469. 

On  the  trial  of  an  indictment  for  perjury, 
alleged  to  have  been  committed  on  the  trial 
of  an  indictment  for  an  assault,  all  the 
evidence  that  was  admissible  on  the  trial  of 
the  indictment  for  the  assault  is  admissible 
on  the  trial  of  the  indictment  for  perjury. 
Reg.  v.  Harrison,  503. 

PIRACY. 

Extradition  Act,  522. 

POISON. 

Act  for  regulating  administration  of,  App.  i. 

POLICEMAN. 
Arrest  by — ^Assault — Warrant,  127. 

POST  OFFICE. 
See  LARCfiNT. 

PUBLIC  HOUSE, 
rwenty-four  prostitutes  and  fifty  men  re- 
mained at  the  bar  of  a  public-house  for  an 
hour  or  more.  The  women  were  disorderly, 
and  some  of  them  swearing.  At  a  later 
hour  the  same  evening  fifty  prostitutes  and 
sixty  men  were  there,  some  of  the  prosti- 
YOL.   IX. 


tutes  being  the  same  as  were  there  at  the 
earlier  part  of  the  evening.  Several  of  the 
same  prostitutes  were  proved  to  have  been 
in  the  same  house  on  other  evenings.  The 
defendant  was  present  on  these  occasions : 
•  Held,  that  this  was  sufficient  eyidence  of 
knowingly  permitting  and  sufiering  persons 
of  notoriously  bad  character  to  assemble 
and  meet  together  in  the  house,  contrary  to 
the  Excise  licence  granted  under  9  Greo.  4, 
c.  61: 

Held,  also,  that  an  information  for  such 
ofiPence  was  a  criminal  proceeding,  and  that 
the  defendant  was  not  admissible  as  a  wit- 
ness upon  the  hearing  of  it.  Parker  v. 
Oreen,  169. 

PLEADING, 

On  the  trial  of  an  information  filed  by  the 
Attorney- General,  charging  the  defendant 
with  bribery  at  an  election,  the  principal 
witness  for  the  prosecution  refased  to 
answer  certain  questions,  and  was  committed 
for  contempt,  and  the  jud^e  ditoharged  the 
jury  without  giving  a  verdict. 

The  defendant  nad  pleaded  not  gmlty, 
and  he  now  desired  to  plead  in  addition 
the  several  matters  which  occurred  at  the 
trial : 

Held,  that  he  conld  not  do  lo,  aa  he  would 
then  be  pleading  double,  but  that  the  whole 
facts  might  be  set  out  on  the  record,  so 
that  he  might  take  any  steps  he  might  be 
advised  in  a  court  of  error.  Reg»  t. 
Charlesworthf  40. 

Where,  in  an  indictment  for  perjury,  the 
Attorney-General  enters  a  nolle  prosequi  on 
the  part  of  the  Crown,  he  does  so  on  his 
own  responsibility,  and  this  court  will  not 
interfere.    Reg.  t.  Allen,  120. 

The  court  refused  to  set  aside  on  motion  a 
plea  of  justification  pleaded  to  counts  of  a 
criminal  information  for  words  spoken  of 
and  to  a  person  acting  magisterially,  leaving 
the  party  to  demur  if  he  thought  fit.  Reg. 
V.  John  Rea,  401. 

Venue  in  false  pretences,  94. 

Misjoinder  of  counts — Time  for  objecting, 
201. 

In  criminal  information— Plea  of  justification 
to  counts  for  words  spoken,  401. 

Vexatious  Indictments  Act — Ayerment  of  per- 
formance of  conditions,  483. 

PRACTICE. 

The  prisoner  was  charged  with  uttering,  kc, 
bavins  been  before  convicted  of  felony. 
The  old  Act  provided  that  the  preyious  con- 
viction should  be  proved  first  at  the  trial ; 
the  24  &  25  Vict.  c.  99,  directs  that  the 
prisoner  shall  not  be  arraigned  upon  the 
m 
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prerious  conyiction  till  the  subsequent  felony 
shall  ha?e  been  disposed  of.  The  3rd  sec- 
tion of  the  Repealing  Act,  24  &  25  Vict, 
c  95,  considered  as  to  proceedings  at  trial 
of  offences  committed  before  1st  Novem- 
ber, 1861  : 

Held,  bj  the  Recorder  and  the  Common 
Serjeant,  that  the  Srd  section  of  the  Re- 
pealing Act  directs  that  the  proceedings  at 
the  trial  of  offences  committed  before  Ist 
November,  1861,  shall  be  in  accordance 
with  the  rules  observed  till  that  time.  Reg. 
V.  Momtritm^  27. 

On  the  trial  of  an  information  filed  by  the 
Attomey-Greneral  under  the  Corrupt  Prac- 
tices Act)  charging  the  defendant  with 
bribery  at  a  parliamentary  election,  the 
principal  witness  for  the  prosecution  refused 
to  answer  certain  questions,  and  was  com- 
mitted for  contempt  of  court,  and  the  judge 
discharged  the  jury  without  giving  a  verdict. 
The  court  discharged  a  rule  nisi  calling 
on  the  Crown  to  show  cause  why  judgment 
should  not  be  entered  for  the  defendant,  and 
that  he  be  dismissed  and  discharged  from  the 
premises  and  depart  without  any  day,  and 
why  the  award  of  jury  process  and  all  other 
proceedings  for  a  second  trial  should  not  be 
stayed.     Keg.  v.  Charlesworth,  44. 

A  judge  is  not  bound  to  record  a  verdict  which 
does  not  amount  to  guilty  or  not  guilty,  un- 
less the  jury  request  him  to  record  it. 

Upon  an  indictment  for  false  pretences, 
the  jury  found  the  prisoner  guilty  of  obtain- 
ing the  property  by  the  false  pretences 
alleged,  but  added,  that  they  thought  he 
meant  to  pay  for  it. 

The  judge  refused  to  receive  such  verdict, 
and  told  them  they  must  fiud  the  prisoner 
guilty  or  not  guilty,  and  left  the  facts  again 
for  their  consideration : 

Held,  that  a  verdict  of  guilty  which  they 
then  found  was  sustainable.  Reg,  v.  Meang, 
281. 

The  counsel  for  the  prosecution  opening  no 
case  against  one  prisoner,  statements  made 
by  that  prisoner  not  to  be  used  except  in  a 
regular  way  of  evidence.  Reg.  v.  Gardner 
and  Humbler^  332. 

Counsel  is  not  to  state  in  his  address  to  jury 
statements  made  by  prisoner  after  his  arrest. 
jRc^.  V.  Bodkin,  404. 

A  court  of  quarter  sessions  has  power  to  fine  a 
barrister  lor  contempt  of  court,  even  though 
committed  by  him  in  what  he  believes  to  be 
the  legitimate  exercise  of  his  professional 
duty. 

But  if  the  court  of  quarter  session  fines 
for  contempt  of  court  without  any  reasonable 
ground,  this  court  will  interfere. 
Goonsel  has  si  right  to,  and  may  with  pro- 


priety complain  of  the  appearance  of  par- 
tiality on  the  part  of  any  of  the  jurymen,  but 
to  do  so  in  violent  and  abusive  language,  or 
in  a  violent  manner  and  for  the  purpose  of 
insult,  and  in  a  spite  of  admonition  from  the 
court,  is  a  contempt.    Ex  parte  Pater,  544. 

Accessory  after  the  fact,  242. 

Misjoinder  of  counts — ^l^me  for  objecting— 
Election,  261. 

Statement  for  the  prosecution  in  murder,  404. 

Referring  witness  to  his  deposition,  409. 

PRISONERS. 
Act  for  aiding  discharged,  App.  xTiiL 
Act  for  better  instruction  of,  App.  Ivi. 


QUEEN'S  PRISON. 
Act  for  regulating,  App.  ii. 

REAL  PROPERTY. 
Act  for  facilitating  proof  of  title  to,  App.  xiz. 

RECEIVING. 

The  principal  felon,  during  the  prisoner'? 
absence,  left  the  stolen  property  with  the 
prisoner's  wife,  who  gave  him  sixpence  on 
account.  Afterwards  the  principal  felon  and 
the  prisoner  met  and  agreed  on  the  price, 
and  the  prisoner  paid  the  balance.  Guilt> 
knowledge  as  to  the  property  having  been 
stolen  was  inferred  from  the  other  circum- 
stances of  the  case : 

Held,  that  the  receipt  was  not  complete 
till  the  principal  felon  and  the  prisoner  had 
agreed  as  to  the  price,  and  that  the  prisoner 
knowing  then  that  the  property  was  stolen. 
was  properly  convicted  of  teloniously  receiv- 
ing.    Reg.  V.  Woodward^  95. 

The  prisoner  lodged  at  the  prosecutor^s  house 
about  a  year,  and  then  left,  but  at  what 
time  and  in  what  manner  did  not  appear. 
On  the  next  day  the  prosecutor *8  wife  lef: 
with  a  small  bundle.  The  articles  mentioDeU 
in  the  indictment  were  then  missed  by  the 
prosecutor,  and  were  of  too  great  bulk  to 
nave  been  contained  in  the  bundle  taken  by 
the  wife.  Two  days  afterwards  the  prisoner 
was  apprehended  in  company  with  the  pro- 
secutor's wife  on  board  a  vessel  botmd  for 
Quebec,  the  wife  passing  by  the  prisoner's 
name ;  and  the  misacg  articles  being  found 
part  in  the  prisoner's  cabin,  and  some  on  hi^ 
person : 

Held,  that  the  prisoner  could  properly  be 
convicted  upon  this  evidence  of  feloniousl)' 
receiving  the  articles,  well  knowing  the  same 
to  have  been  feloniously  stolen  by  a  certain 
evil-disposed  person.    Reg.  v.  Deer,  225. 

A  husband  and  wife  were  jointly  indicted  /or 


INDEX. 


XCV 


stealing  and  receiving,  and  the  jury  foand 
the  wife  guilty  of  sieSing  without  any  con- 
straint on  the  husband^s  part,  and  the  hus- 
band guilty  of  receiving  the  stolen  property, 
knowing  at  the  time  when  the  property  was 
delivered  to  him  that  it  had  been  stolen  by 
his  wife : 

Held,  that  the  husband  was  properly  con- 
victed of  receiving.    Reg,  v.  M''Athey<i  251. 

REFRESHMENT  HOUSES. 

Knowingly  suffering  prostitutes  to  assemble  at 

and  continue  in  and  upon  the  premises — 

Sufficiency  of  evidence  to  sustain  conviction. 

Belasco  v.  Hannant^  Barton  v.  Hannant^  203. 

REGISTRATION  OF  BIRTH. 
False  statement  to  registrar  of  the  birth  of  a 
child.     Reg,  v.  Hotine,  146. 

SHOOTING. 

A  person  who  fires  a  loaded  pistol  at  a  group 
of  persons,  not  aiming  at  any  one  in  particu- 
lar, but  intending  generally  to  do  grievous 
bodily  harm,  and  severely  wounds  one  of  the 
group,  may  be  indicted  and  convicted  for 
the  felony  of  feloniously  shooting  and 
wounding  the  person  injured  with  intent  to 
do  grievous  bodily  harm.  Reg.  v.  Fretwelly 
471. 

SUICIDE. 

Suicide  is  not  murder  within  the  24  &  25  Vict, 
c.  100,  ss.  11  and  15,  and  therefore  attempt- 
ing to  commit  suicide  is  a  misdemeanor 
triable  at  quarter  sessions.  Reg.  v.  Burgess, 
247. 

THREATS. 

Under  the  24  &  25  Vict.  c.  96,  s.  45,  which 
relates  to  demanding  property,  &c.,  with 
menaces  or  by  force,  the  menaces  must  be 
of  such  a  nature  and  extent  us  to  unsettle 
the  mind  of  the  person  on  whom  it  operates, 
and  take  away  from  his  acts  that  element  of 
free  voluntary  action  which  alooe  constitutes 
consent.  It  is  a  question  for  the  jury 
whether  the  evidence  m  any  particular  case 
comes  within  that  principle,  neg.  v.  George 
Walton  and  Joseph  Ogden^  268. 

In  an  indictment  for  concealing  the  finding  of 
treasure  trove  from  the  Crown,  it  is  not 
necessary  to  aver  that  the  prisoner  concealed 
it  fraudulently.  The  words  "unlawfully, 
wilfully  and  knowingly,"  are  sufficient. 

A.,  in  ploughing,  found  large  rings  of  old 
gold  of  considerable  value  and  sold  them  for 
brass  to  B.  for  5s.  6c/.,  saying  where  he  found 
them.  B.  afterwards  found  out  that  they 
were  gold  and  offered  them  to  a  jeweller  for 
sale  as  gold.  Then  B.  said  h«  haa  sold  them 


to  C.  for  brass.  Then  B.  and  C.  were  at  a 
bank  together,  depositing  part  of  the  pro- 
ceeds for  which  C.  had  sold  the  gold  rings  : 
Held,  that  there  was  evidence  to  support 
a  conviction  of  both  B.  and  C.  for  knowingly 
concealing  treasure  trove  from  the  Crown. 
Reg.  V.  Thomas  and  fVUlett,  376. 

TRADE  UNIONS. 

L.,  a  member  of  a  trade  society,  was  told  by 
members  to  leave  off  working  for  K.,  his 
master,  he  refused  ;  O^Neill,  the  president 
of  the  society,  said  that  he,  as  president, 
ordered  him  to  come  out,  and  then  abused 
L.,  and  said,  if  he  had  been  working  at  K.'s 
he  would  have  pulled  him  out,  and  that  he 
would  use  his  influence  to  have  him  turned 
out  of  the  society.  Galbraith  and  others 
went  to  E.'s  as  a  deputation,  to  point  out  to 
E.  what  they  objected  to.  After  this,  L. 
was  summoned  by  the  society,  O'Neill 
being  in  the  chair,  and  the  business  was, 
whether  L.  was  going  to  leave  K.*8  or  to  be 
turned  out  of  the  society.  Galbraith  re- 
ported to  the  meeting  the  result  of  the  de- 
putation to  E.'8.  L.  was  then  asked  by 
0*Neill  whether  he  would  leave  E.*b  or  stay 
there  and  be  despised  by  the  society,  and 
have  his  name  sent  round  all  over  the 
country  in  the  report,  and  be  put  to  all  sorts 
of  unpleasantness: 

Held,  that  this  was  evidence  of  a  threat  by 
O'Neill  under  6  Geo.  4,  c.  129,  s.  3,  and  an 
endeavour  to  force  L.  to  depart  from  his 
employment.  O^Neill  and  Oa&raith  (apps.) 
V.  iMngman  (resp.),  360. 

Attempting  to  force  journeymen  to  leave  their 
employ,  262,  366. 

TRUSTEE. 
Fraudulent — Express  trust  in  writing — Savings 
bank,  189. 

TURNPIKE  TICKET. 
Forgery  of,  160. 


UNIVERSITIES. 
Act  for  taking  votes  at,  App.  yiii. 

VACCINATION. 

Act  to  regulate,  App.  ix. 

VAGRANCY. 
An  information  under  the  5  G«o.  4,  c.  83,  s.  4 
(the  Vagrant  Act),  charged  the  appellants 
with  being  found  in  the  respondent's  house 
at  night  **for  an  unlawtul  purpose,  to 
wit,  for  the  purpose  of  feloniously  stealing 
the  respondent's  property.**    The  evidence 
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